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PREFACE. 



The publication of the Bengal Law Reports commenced in August, 1868, 
and ceased at the end of 1875; and during that period there were published 
fifteen volumes of current cases, comprizing all the most important 
rulings of the High Court, and one volume containing the Full Bench rulings 
of the BBgh Court, from its institution in 1862 up to the commencement of 
the series of the Bengal Law Reports. These sixteen volumes contain a great 
number of important cases which are reported nowhere else, and very many 
others of which a fuller and more accurate report is given than will bo 
found elsewhere. The present work is an endeavour — it is hoped not an 
unsuccessful one — to facilitate reference to the rulings reported in these 
sixteen volumes by bringing together under general headings the by no 
means inconsiderable 'body of law which those rulings contain. It was intend- 
ed, also to be useful to the legal profession, as a work in which, 
under the general headings, the important rulings of the other High 
Courts might be noted, where they could then be found without the 
trouble which is often expended in searching for them. I should have 
been glad if I could have added to the utility of the present work by 
myself noting up and including in it the rulings of the High Courts of 
Madras, Bombay, and the North-Western Provinces; for it is undoubted that 
a good digest of the rulings of all the Efigh Courts in India is much wanted ; 
but I found that to do so would take up more extra time and labor than I 
could now afford. 

In the present work the Privy Council cases are indicated by the letters 
P. C. after the number of the volume. The Full Bench rulings also are marked 
by the letters F. B., except those in the Supplemental Volume (Sup. Vol.), 
which are all Full Bench cases. A list of the names of the cases has been 
added. In making up this index of thje names of cases, that portion of the 
name which is a mere prefix or title, — (as ' Srimati,' ' Mussamat,' ' Rajah,* 
'Maharajah,' * Syed,' and others), — ^has been omitted at the beginning of the 
name, and this should be remembered in looking out in the list any case 
which in the Reports commences with a title or a mere prefix. 

25ih February, 1878. J. V. W. 
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CORRIGENDA. 



Column 7, line 32, omit letters «' B. L. R." 

„ 66, line 5 from bottom, for «* Criminal Procedure Code (Act XXV of 1861),'* 

read « Penal Code." 
„ 67, last line, for »«90," read " 96." 

„ 74, line 27, for «• Ramdjal Sing," read " Dwarkanath Hazra." 

„ 76, line 12, for " 79," read " 97." 

„ 77, line 4, for " xlv," reorf " xiv.'' 

„ 78, line 6, for « 8," r^arf «* 2." 

^ 80, case 2, heading, for " account," real " amount." 

„ .89, case 6, heading, for " 1855," read " 1865." 
„ 93, line 3 from bottom, for " 1858," read «• 1868." 

„ 107, line 37, for " Runjeet," read «»Kunjal." 
„ 123, line 15 firom bottom, for "83," read "82." 
„ 159, line 24 from bottom, insert " F. B." after " viii." 
„ 189, case 5, page reference, for "24," read " 23." 
„ 192, case 17, reference, omit "F. B." after " v." 
„ 200, case 2, page reference, for " 5," reorf " 4." 
„ 226, case 53, page reference, for "36," read "37." 
„ 275, line 7 from bottom, for "x," rearf "xv." 
„ 313, line 17, for " 28," read, "27." 
„ 377, line 25, for " Reg. VIII," read « Reg. VU." 
„ 382, line 10, for "11," rearf " 10." 
„ 430, lines 22 and 23 from bottom, for name of case, read " Panchn Das v. Shn- 

dhamaji." 
„ 430, line 22 from bottom, for " 20," read " 19." 

452, line 31, for " 562," read « 563." 

571, under beading "Right of Reply," aeW— 

" 8. In a suit for the construction of a will, a reply was allowed 

although the defendants called no eyidenoe, the suit being of the nature 
of a special case. Judah v. Jtjdah _-...._ t489*' 

585, Une34,/or "Slae," read "Sale." 

629, name of case, /or " Mohendranath," read " Mohima Churn." 

654, case 16, case reference, for "yi," read "iv." 
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Addaito Charan Dey v. Peter Das 

Adhirani Narain Kumari, Rajrani of Burdwan v, Parikhit 
Rawtra •». ... ... ••• 

Adina Bibi v. Snbubunnissa Bibi ... ••« 

Administrator- General of Bengal v, Lala Dyaram Das 
Afzal AH V, Lalla Gaur Narayan .». 

Aga Mahomed AH Sheraji v. Judah ... ..• 

Aga Mahomed Jaffer Tehrani v. Mirza NuziniUah ... 

Aghori Ramasarg Sing v. Cochrane ... 

Agra and Masterman*s Bank v, Robinson 

Ahmed AH v. Golam Gafar ... 

Ahmed Hoteein v, Mussamut Khadija ... 

Ahmed Reza v, Aghori ... ... ,„ 

— — — — V. Khajurunnissa ..• ••• 

Ajodbya Prasad Sing v, Umrao Sing 

Ajonnissa Bibee v, Surja Kant Acharji ••• 
Ajoodhia Persad v. Emam Bandee Begum 
Ajudhia Prasad, In the matter of . 



ivO.C.51 ... 
▼ 382 

V 109 
XV 197 

i A. C. 78 ... 

iv A. C. 1 ... 

xi 203 

iv Ap. 96 ••. 

Hi Ap. 133 .M 

Sup. 911 ... 

Sup. 598 

vi 292 

vii Ap. 30 ... 

H A C. 63 .., 

i A. C. 105 ... 

xi Ap. 8 

vHi 205 

in Ap. 15 ... 

vi Ap. 53 

xin 516 

vi 623 

V 347 
Sup. 7 

vi Ap. 148 .. 

iv Ap. 68 .. 
i S. N. xxi .. 
in A. C. 421.. 
i A. Cr. 17 .. 
xiu 417 

vii Ap. 15 .. 

in Ap. 142 .. 

vi 688 

Sup. 519 .. 

vii 50 

n A. C. 73 .. 

V Ap. 14 

vi Ap. 140 .. 

iii Ap. 40 ••, 

iu A. C. 28 .. 

ii S. N. xy .. 

viii 93 ' .. 

vi P. C. 509 .. 

n A. C. 181 .. 
Sup. 725 .. 
vu 74 



202 
65 
482 
856, 625 
C 48, 428 
I 490 
409 
182 
612 
206, 350 
583 
452 
375, 383 
330 
425 
25,42 
630 
22,112 
635 
452 
100 
44, 297 
285 
377 
C 224, 500 
] 524 
380, 396 

403 
103. 292 
416 
9 

26 

410 
109 
344 
322 

111, 131 

258 

30 

207 

108, 423 
355 
160 
(219,417 
1 512 
621 
569 

326, 327 
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51 
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377 
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544 
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136 



Akhoy Sunkur Chuckerbutty v, Indra Bhusun Deb Boy 
Akhut Eamana v. Ahmed Yousaffji 
Akora Suth v, Boreani ... ,.« ... 

Alfootoonnissa o, Qoluck Chunder Sen ... ... 

Ali Buksh V. Sheikh Siimiruddin 

Amanat Ali Chowdhry v. Muasen Ali ... ... 

Amanatulla, In the matter of the petition of 

Ambika Charan Dutt v. Nadir Hossein ,„ 

Ambika Charan Nao; v. Mussamut Shibosundari Debi 

Ambika Debi v. Pranhari Das 

Amedulla v. Ashrnfi Hossein ... ••• 

Ameer Khan, In the matter of 



Ameeroonnissa Khatoon v. Abadoonnissa Rhatoon ... 

Ameerunnissa Khatoon v. Meer Mozufier Hossein Chowdhry 
Anuraddi, In the matter of ... 

Amur Ali v. Indurjit Koer 

Amirtolal Bose v. Rajoneekant Mitter ••« 

Amiruddin v. Jihan Bibee ... 

Amiran v. Asihun ... ... ... 

Amirunnissa Barkat V. Affiattunnissa 

Amironnissa Begum v. Umar Khan ... .». 

Amjad AH v, Kunku Shaw ... «,• 

Amjad Hossein v. Kharaf? Sen Sahu 

Amra Nashya v. Gagan Shutar 

Amrit Nath Chowdhry v, Grouri Nath Chowdhry 

Amrit Nath Jha v. Roy Dhunput Singh ... 

Amrit Sing Narayan Sing v. Madhab Chandra Rudar 

Amrita Kumari Debi v, Lakhinarayan Chuckerbutty 

Anand Chandra Ghose v. Prankisto Dutt 

Anand Chandra Maznmdar o. Gobardhun Khan 

Anand Chandra Pal v. Panchilal Sarma ... ... 

Anand Kumari v. Government .•• ,„ 

Anand Lai Das v, Mushun Ali 

■ 17. Radhamohun Shaw ... 

Ananda Chandra Bose v. Broughton ... ... 

Ananda Krishna Bose v. Kumara Rajendra Narayan Deb 

■ V. Verner 

Ananda Mayi Dasi v. Puma Chandra Roy ... 

■ V. Dharendra Chandra Mookerjee 



V. Patit Pabuni Dasi 



AnathNath Dej v. Mackintosh 

Andrews V. Joakim 

Angelo V, Cargill 

Anisul Futwa v. Chando ... ... 

Anjud Sing r. Depun Singh ... 

Annada Gobind Chowdhry v. Rani Swarnamayi 

Anonymous Case ... 
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Arbutbnot o, Betts 

Archer w. Watkins ... ... 

Arun Chandra Mandalo. Ramanath Rakliit ... .. 

Asdutdowlah Reza Hossein Khan v, Hamisadowlah Abed Khfln.. 
As«^ar AH Chowdhry v. Mahabhat Ali ... 
Ashiahari Chowdhry v, Jageswar Kumar .,• 

Asinia Krishna Deb v. Kumara Krishna Deb 
Askar v. Ram Manik Roy ... ..• 

Asmut Kooer v, Indurjeet Kooer 

Asrafannissa Begum v, Syed Inaet Hossein ... •« 

Asu Mia r.'Raju Mia ... ••• 

Audhur Chandra Shaw, In the matter of ... •« 

Aunjona Dasi v, Prahlad Chandra Ghose ... •. 

Azeezoonnissa v. Baqur Khan ... ... ., 

Azhar Ali v, Altaf Fatima ... 
Azim Nulla Moodeen v. Cruikehank 
Azizunnissa Khatoon v. Shoshibushan Bose 
Azur Ali V, Kali Kumar Chuckerbutty ••• 

Bachun v. Hamid Hossein 

Badarannissa Bibee v. Mafiattala 

Bagram v. Khettra Nath Karformah ••• 

- V. Wise ... ••« •.• ... • 

Baharulla v. Magan ... ... 

Ban Natb Chatterjee v. Lakhi Mani Debi 

Ban Nath Sahu v. Lalia 8itul Prasad 

Baikantha Nath Chatterjee v, Naziruddin •#• 

Baikantha Nath Kamar v. Chandra Mohun Chowdhry 

Baikantha Nath Singh v. Dhiraj Mahatab Chund Bahadoor • 

Bakar Halsana v. Dinobandhu Biswas ••• ... • 

Baker v. Sutherland 

Bakra Nath Mandul v. Binodram Sen ••• ... • 

Balnrani Mullick v. Solano ... »,• 

Baldeo Das Agurwalla v. Kaich ... ... 

l^aman Das Banerjee v. Harolal Shaba ... ... • 

Bamasoonderee Dossee v. Verner ^ ••• 
Bamasundari Dasi v. Ramnarayan Mitter 

' ' ^ ••• • 

Bandhu Roy v, Hanuman Singh 

Banee Madhub Ghose v. Thakoor Doss Mundul 

Bank of Bengal v. Currie ... ••• 

— — — V, Newton ... 

— — — — V. Nundo Lall Doss ... ... 

Bank of Hindustan, China, and Japan v. Nundo Lall Sen 
.1 " V. Eastern Financial Asso- 
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Sup. 886 

xi Ap. 84 ... 

ivO. C. 281... 

X 134 

xii 489 

Sup. 506 ••• 

iii Ap. 38 ... 

vi 273 
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i S. N. XX ... 

vi 575 

xiii Ap. 34 ... 

vi Ap. 32 .M 

iiO. C, 11 ... 

V Ap. 12 

Sup. 1003% ... 

v316 

i A. C. 34 ... 

xi 250 

vi 243 ,H 

X 205 

iv P. C. 1 ... 

xi 67 

ii Ap. 47 

ii A. C. 315 ... 

X 45 
vii 442 

iiiO. C.18 ... 
IF. B. 91 ... 
iii Ap. 61 ••• 
v514 

ii F. B. 1 ... 
i S. N. xi .., 
i A. C. 133 .., 
ix 87 

iii A. Cr. 17.., 
viii 298 
i F. B. 25 ... 
viii 335 
iii O. C. 80 ... 
i S. N. X ... 
xiii 189 
vii Ap. 59 •.« 
viii Ap, 65 ••< 
iii A. C. 320 

Sup. 588 ... 

iii A. C. 396... 
xii Ap. 1 
xii 509 
xi 301 

iii P. C. 8 -. 

iO. C. 41 ... 

ii A. Cr. 17 ... 
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( 1 ) 

ABAHBOVMEHT, lOTICS OF. 
Sec Insurance. 

ABAHDOIMEHT OF TSSTmS. 

See Right op Occupancy. 
ABATEMEHT OF BEHT, SUIT TOR^Act X 
of 1869, *. 23 — Jurisdiction of Civil Court A A. 
obtained from B. a pataee lease, whereby it was 
agreed that A . should prepare a hostabad (rent- 
roll); thatif it should appear that there was 
any deficiency in the jumma stated in the 
pottah, the correct jnmma should be ascertain- 
ed as therein provided ; and that the rent 
should be made up to A. by B., and B, should 
return a proportionate amount of the oonsidera- 
tion-money. A. sued B. for an abatement of 
rent, for a refund of rent paid in excess, and 
for a proportionate refund of the considera- 
tion-money. Heldf the suit was not a suit for 
abatement of rent within s. 23 of Act X of 
1869, and the Civil Ck>urt had jurisdiction to 
try tiie different questions together in the same 
suit. NiLMONi Singh v, Annundpbbsaud 
MOOKBBJBA - - - - i F. B. 98 

2. Ju^dietion of Bevcnue Ofurt."] A. 

granted aputnee to ^., to which a certain 
mehal appertained. The Government, to which 
the mehal belonged, in reversion upon an ijara 
held by A,, sold it to C, Held, that B. was 
entitled to abatement of rent from A.y and that 
a suit for abatement, under the circumstances, 
was cognizable by the Revenue Court. SemblCj — 
Where there is no specification in the original 
contract of the amount of rent payable for the 
portion of land for which abatement is claimed, 
such a sum ought to be deducted from the 
whole rent as would bear to that whole rent 
the same proportion as the annual value of the 
portion of the land which has disappeared bears 
to the annual value of the land originally 
leased. Bbijanath Pal Chowdbt o. Hira- 
LAL Pal - - - - - i A. C. 87 

8. — Zesxce^Putneedar — Act X of 1869, 
#. 23.] A putneedar, or any other lease-holder, 
may bring a suit against the zemindar for 
abatement of rent, under s. 23, Act X of 1869. 
Bamnabayan Banbbjbb v. Jayakbishna 

MOOKEBJEB - - - _ Sup. Vol 70 



( 2 ) 

abatehbht of suit. 

See Insolvent Act. 

AXZHVLEBT^Omusion to give information, to 
Police of offence committed — Penal Code, 
s. 107.] An omission to give information that 
a crime has been committed does not, under 
s. 107 of the Penal Code, amount to abetment, 
unless such omission involves a breach of 
a legal obligfation. A private individual is not 
bound by any law to give information of any 
offence which he has seen committed. Queen 
V, Khadim Sheikh - - - It A. Cr. 7 

2. Giving evidence in support of false 

charge — Penal Code, ss, 109 and 211.] A per- 
son cannot be convicted of abetment of a false 
charge, solely on the ground of hie having 
griven evidence in support of such charge. 
Queen v. Ram Panda - - iz App. 16 

ABKABB7 LAWS. 

See Act XXI op 1866. 
Loed's Day Act. 

ABSGOIDIHO Of FYMD^SL^ Criminal Procedure 
Code (Act XXV of 186i;, «. 183, 184— 
Act Xof 1872, M. 171, 172— 7«wtf ofproclama- 
tions for appearance — Forfeiture of property^ 
In order to lay a sufficient foundation for Uie 
issue of a proclamation under s. 186, Act XXY of 
1861, and the accompanying order of attach- 
ment under s. 184, the Magistrate must, on 
some sufficient materials, find judicially that 
the person against whom the proclamation is to 
be issued has absconded or concealed himself 
for the purpose of avoiding the service of Uie 
warrant of arrest previously issued against 
him. SemblCj—Per Pheab, J.— The period of 
thirty days, which is prescribed in s. 183 as the 
minimum period within which the person is to 
be required by the proclamation to appear, runs 
from the date on which the publication in the 
mode prescribed by the same section should be 
effected, not from the date of the issue of the 
proclamation. The declaration of forfeiture 
directed to be made in s. 184 was intended to be 
in furtherance of a matter of procedure, and not 
simply as a mode of punishment for contempt 
of process ; therefore, where it is not made be- 
fore tiie person affected by the proclamation has 
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( 4 ) 



▲BSGONDIHG OTTESDESL—eontinned, 
oome in, or has been bronght in, it ongbt not to 
be made at all. In the mattes of the Peti- 
tion OP Ramkishab Sein - - X Ap. 14 

H, Penal Code, i, 174."] Where property of 

an absconding offender had been attached and 
declared to be at the disposal of Government 
under s. 184 of the Criminal Procedure Code, 
and the offender was subsequently oonvicted 
under s. 174 of the Penal Code, and such couyIc- 
tion Was uph^d on appeal, — held^ the High 
Court had no power to make any order with 
respect to such property. In the mattes op 
the Petition op the Goybbnmbnt op Ben- 
gal - - - - - - -1x842 

ABSENCE B7 REASON OF TRANSPORTATION. 
See Limitation Act XIV op 1869, s. 13. 

ABUSE, SUIT FOR BAHAGES FOR. 

See Jurisdiction op Civil Court. 

ACOOKPLIOE — Corroborative evidence — Setting 
oHde eonvietiim for error in law,"] The un- 
corroborated testimony of one or more accomplice 
or accomplices is sufficient in law to support a 
conviction. The evidence of accomplices should 
not be left to the jury without such directions 
and observations from the Judge as the circum- 
stances of the case may require, pointing out to 
them the danger of trusting to such evidence 
when it is not corroborated by other evidence. 
The omission to do so is an error in law in the 
summing up by the Judge, and is. on appeal, a 
ground for setting aside the conviction, when 
the Appellate Court thinks that the prisoner 
has been prejudiced by such omission, and that 
there has been a failure of justice. The nature 
and extent of the corroboration requisite, ex- 
plained and illustrated. Queen v. Elahi Bax, 

[Sup. Vol 459 

See Queen v. Bakanthanath Banee- 
jBK - - « « -iiiF. B.2 note 

AOOOUNT, ADJUSTMENT OF. 

See Limitation Act XIV op 1869, 
& 1, cl. 16. 

2. Parol evidence.'] The adjustment of 

an account may be proved by verbal evidence, 
and need not necessarily be in writing signed 
by the party to be bound. Purnima Chow- 
drain t?. NiTTANAND Shah - - Sap. VoL 8 

AOOOUNT BOOKS, ENTRIES IN. 
See Evidence. 

ACCOUNT SALES. 

See Evidence. 
ACCOUNTS. 

See Co-sharers. 

Limitation Act X op 1859, s. 33. 
Mortqage. 

ACCEETION— ^^^vrio/ land -— He-formation of 
land—Reg, XI of 1825, *. 4, cl. 1.] Where new 
land is formed, whether it be a re-formation on 
4n old site, or whether it is formed where no 
land ever previously existed, ownerejiip is de- 
termined by the ownership of the adjacent land 
to which it has accreted. To defeat or prevent 



ACCBETION — continued, 

the right by accretion, the person who claims 
the Ismd as a re-formation of his old land is 
required to prove some continuing right of 
property in himself ; it is not enough for him 
to rely merely on identity of site. Katte- 

MONEE DOSSEB V, EANBB MONMOHINEB 

Dabee ----- Sup. VoL 868 

2. Evidence — Alteration of eurfaoe of 

land — Obliteration oflandmarkt, j The question 
whether land is formed by gradual accretion 
depends on evidence ; but it would be an error in 
law to consider it as conclusive of that fact 
t^at the surface of the land had all been 
changed, and the marks all obliterated, so that 
no old houses, or trees, or mounds, or vestiges of 
boundary could be found, and that all the sur- 
face of the land was fresh land which had been 
brought down by the river. Lopez v. Maddan 
Molian Thakur commented on. Pahalwan 
Singh v. Maharajah Mahessur Buksh Sinq 
and Mahessur Buksh Sing r. Megburn 
Sing - - - - - - ix P. C. 150 

8. Condition of land when re-formed — 

Reg. XI of lS2n J 8. i — Right to possession.^ The 
rule, where a question arises as to the right to 
the possession of land, either gained by gradual 
accession or re-formation, or thrown up in a 
river or the sea, is, that the condition of the 
land where it was originally grained by alluvion 
or thrown up, and b^ame the subject of pro- 
perty and capable of cultivation, or occupation 
as such, must be looked to. If, after the land 
comes into existence and is capable of cultiva- 
tion, it is taken into possession and occupied, 
the subsequent drying up of the channel 
between such land and the shore does not 
a£fect the occupier's right to possession as 
agpainst every one except the €k>vemment or 
one who can show a better title. 8. 4, Beg. XI 
of 1825 is not against this view. KaliprasAd 
Mazumdar v. Collector of Mymensingh, 

[ri 261 note 

4. Nodi bJiarati.'] Nadi bharati, or 

land raised out of the river, is not an accre- 
tion, and belongs to the person to whom the 
river was released by the Besumption Authori- 
ties. Hari Kishorb Dutt v. Collector 
OP Dacca - - - - - ill Ap. 116 

6. — — Land diluviated by river — Riparian 
proj}rietPrs.] Where property is wholly sub- 
merged by a river, land forming afterwards 
on the site will, when the ownership of that 
site is proved to exist in the former owner, 
remain in him, and the accretion will not 
belong to the adjacent proprietor. The deci- 
sion in Kattemonee Dossee v. Ranee Monmohi' 
nee Dabee is erroneous in not regarding 
the site of the increment, Lopez v. Maddan 
Mohan Thakoor - - - v P. C. 621 

6. Re-formation-- Lands temporarily or 

permanently settled.'} Where lands submerg- 
ed by a river re-form, and can be identified as 
having formed a part of a i>articular estate, 
they belong to the owner of that estate, whether 
his estate consistB wholly of permanently- 
settled lands or whether it has been partly 
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ACCkVnOB— continue. 

aoqniiedas an allnyial aooretion nnder tem- 
porary settlements made by Government with 
him as owner of permanently-settled lands. 
HUB8AHAI Singh v. Stud Lootf Ali Khan, 

[jdT P. 0. 268 

7. — ^ Be-farmatifin in navigable river-- 
Proof of title.'] The re-formation of land in 
the bed of a navigable river is not prima facie 
to be ascribed to a loss from any particular 
riparian estate, nor is the land which has been 
removed from an estate by sadden avolsion 
redaimable, unless the circumstances supply 
evidences of identity. A title by accretion is 
not established by mere proof of genexBl in- 
clusive boundaries at a time pr^eding the 
formation of the chur, but there must be proof 
of the nucleus of accretion. The land gained 
will follow the title of the particular land 
forming the nucleus. Ekowbi Sinqh v. Hira- 
LALL Sbal - - - - -iiP. G. 6 

8. Chur lands — JHluvian — Be-forma- 

tion—Htle^IUg, XI of 1826, *. 4.] Where a 
chur formed in the middle of a river, and was 
settled with ^., and bv the recession of the 
river new land appeared, which was really a 
deposit on the ancient site of J?.V lands, though 
adhering to the chur, it was held to be B^e 
land. The first rule established by s. 4, 
Reg. XI of 1826, does not apparently 
contemplate land other than that commonly 
known as alluvion, v/x., land gained by gpradnal 
^ and imperceptible accretion, the increnientum 
latent ot the civil law. There is no express 
provision in the Regulation for the case of 
land which has been lost to the original pro- 
prietor by the encroachment of the sea or a 
river, and which, after diluviation, reappears 
on the recession of the sea or river, and there 
is nothing to take away or destroy the 
original proprietor's right ; such a case is to 
be determined by the general principles of 
equity and justice under the 6th rule contain- 
ed in s. 4. A title founded on the original 
ownership and identification of land reappear- 
ing is to be confined primd facie to the re- 
formation on that site. The cases of Mtaga- 
mnt Imam Bandi v. Hurgohind Ghose^ Lopez v. 
Maddan Mohan ThahttTf and Eckowri Singh v. 
Hiralall Seal commented on. Nogendbb 
Ghundbb Ghosb v» Mahomed Esof, 

[z P. C. 406 

0. Chur or island formed in navigable 

river — Bights qf^ Biparian proprietors.'] 
Where a chur or island is thrown up in a 
large navigable river, originally surrounded 
by deep, unfordable water, but between which 
and the estate of the zemindar a fordable 
channel has since been created, the criterion 
for deciding whether the Government has the 
right of disposing of that island, or whether 
the owner of the land to which it is most 
contiguous has that right, is to conc&der Uie 
state of circumstances at the time of the 
formation of the island, — that is, at the time 
when it was thrown up, and not the state of 
things at any subsequent or fluctuating period, 
such as the subsequent silting up of the bed 



kXi€lKSll01Bi--amtinued, 

of tiie river between the island and the oon- 
tiguons estate so as to form a fordable passage. 
BUDBUNNISaA Ghowdhbain V, Pbobunno 
KUMAB BosB - - - ^ vi F. B. 856 

10. Beg. XI, s, 4, cl. 3 — Island in navi- 
gable river — Bi^ht of riparian proprietor 
to— * Fordable:] Under cl. 3, s. 4, Reg. XI 
of 1826, a riparian proprietor has no right 
to an island thrown up in a large navi- 
gable river, when the channel which intervenes 
between his land and the island is, under 
ordinary circumstances, and at the most 
favourable seasons, unfordable for sixteen out 
of twenty-four hours. Nabin Eishob Roy v, 
Jaobs Pbasad Gangopadta - - vi 843 

11. Beg. XI, s. 4, cl. Z^IsUmd in navi- 
gable river — Be-formation on old site-^Bight cf 
Government.] Under ol. 8, s. 4, Reg. XI 
of 1826, Government has no right to land 
thrown up as an island in the bed of a navigable 
river, when such island is formed on the site 
of land which had been washed away. Mani 
Lal Sahu v. Gollbgtob of Sabun, vi Ap. 98 

12. .] The Government is not entitled, 

under cL 3, s. 4 of Reg. XI of 1826, to take 
possession of land which has re-formed on an 
old site of land belonging to another, although 
the re-formation forms an island, and is sur- 
rounded by a channel which is not fordable. 

COLLBCTOBOF RAJSHAHTB V. RANI SHAMA- 
BOONDBEB DBBBA - *- - - xiv 219 

18. Beg. XI of 1826, *. 4, cl 2— Land 

separated from estate by change in course of 
a river.] When a party has proved that land 
which formed part of his estate has, by a 
sudden change in the course of the river, 
been separated, he is entitled to recover such 
land under cl. 2, s. 4, Reg. XI of 1826. Rai 
Manik Chand v. Madhubam > iii p. 0. 6 

14. Boundary fluctuating — Agreement 

as to m4>de of fixing boundaries — Biparian 
proprietors— Custom — Beg. XI of 1826, *. 2.] 
The plaintiffs sued to obtain possession of land 
on the ground of tiie existence of a custom 
in tiie district that where land which had onoe 
been alluvial lies between two branches of a 
river, or two rivers, and from time to time 
the volume of water shifts, so that alternate- 
ly one of those channels is deep, and the other 
is fordable, then the whole of such inter- 
mediate land belongs to the land-owner on 
the side of the channel which at any ^ven 
time is fordable. Held (without deciding 
whether such a custom falls within s. 2, Reg. 
XI of 1826), no clear and definite usage had 
been established. A fluctuating boundary 
between ziilas does not necessarily affect the 
rights of landed riparian proprietors. An 
ikramama between two zemindars aa to 
the mode of determining the boundaries of 
their estates, in the event of changes in the 
channel of river, cannot bind persons claiming 
under one with whom the perpetual settlement 
was subsequently made as to the lands in his 
possession, he being a stranger to that ikrar- 
nama. Bib8B8BUBNATh v. Mohbssub Buksh 
Sing Bahadoob - - - li P. C. 266 
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ACCRETIOHS, SUIT FOR FBESH. 

See Civil Pboobdube Codb, s. 7. 

ACGSETIONS TO PR0PEST7 FROM REHT. 
See Will. 

AGCTJHtlliATIONS — Inoeme — Hindu widow.'] 
Accomalations are not income, and cannot be 
dealt with by a Hindu widow as snch ; tiiej 
Bhoiild be treated in the same way as the 
corpus of the estate. Gbosb v, Amibtamoyb 
Dasi - - - - - - It 0. G. 8 

2. *-— But income and aocomnhitions are not 
the same thing ; therefore, qncBre^ whether she 
can deal with accumulations as she can with 
income. IntheooodsofHabendbanarayan 

GHOSE. KAILASNATH GHOSE V, BiSWANATH 

Biswas - - - - - iv 0. C. 41 

8. Right of Hindu widow toaceumula- 

tions of income from her hueband's estate.] A 
Hindu widow is entitled to the accumulations 
of income from her husband's estate. Pannalal 
Seal v, Sbimati Bamasundabi Dasi - vi 782 

4. Widow — Immoveable property pur- 
chased with accumulations.'] Immoveable pro- 
perty purchased by a Hindu widow with the pro- 
fitsof her husband's estate, there being no proof 
of any distinct intention on her part to sever 
such purchases from the estate and appro- 
priate it to herself, held to form part of her 
husband's estate. Gonda Kooeb v. Eooeb 
OoDEY Singh - - - - xiv P. C. 169 

See Chowdhby Bholanath Thakoob v. 
MussT. Bhaoabatti Dey - vii B. L. R. 98 

In that case it was held that though a Hindu 
widow cannot alienate property acquired by 
her out of funds derived from her husband, 
yet where she held under a deed which con- 
veyed the property to her to enjoy for her life- 
time and to incur all needful expenses, she 
was entitled to invest sums out of the income 
for the benefit of her daughter and grand- 
daughter in the purchase of immoveable pro- 
perty for their maintenance. But this decision 
was, on the construction of the deed, reversed 
by the Privy Council. See I. L. R., 1 Calc, 104 

ACCUSED PERSON. 
See Bail. 

ACCUSED, RIGHT OF.* 

See Witnesses. 

ACKI0WLED6MENT. 

See Mahohedan Law, Acknowledge- 
ment. 

ACKNOWLEDGMENT OF DEBT. 

See Hindu Law, Joint Family. 
Limitation, Reg. Ill op 1793. 
Limitation Act XIV op 1859, s. 4. 

ACKNOWLEDGMENT OF TITLE. 

See Limitation Act XIV op 1869, 
s. 1, CL. 16. 
ACQUIESCENCE. 

See Hindu Law Joint Family. 
Landlord and Tenant. 
Prescription. 
Waiver. 

2. Right of wav, interruption of—Brec- 

tion qf building.] A, nad a right of way over 



ACQUIESCENCE— <;on^inif«i{. 

B.'s land. He allowed 3. to erect a honde on 
the pathway and enjoy it for seven years. He 
then brought a snittohave the pathway re-open- 
ed by polling down B.^s house. Heldy A. must be 
taken to have acquiesced in the interruption 
of his right of way, and his claim was one 
that a Court of equity and good conscience 
would not enforce. Bbni Madhab Das v, 
Ramjay Bokh - - - - i A C. 218 

8. Erection of building.] ' When a man 

builds a house on land supposing it to be his 
own, or believing that he has a good title, and 
the real owner, perceiving his mistake, refrains 
from setting him right, and leaves him to per- 
severe in his error, a Court of equity will not 
allow the real owner to assert his legal right 
against the other without at least making him 
full compensation. Rama v. Sheikh Jan 
Mahomed - - - - -iiiAC. 18 

4. Suit for ejectment — Transferable te- 
nure — Landlord and tenant — Permissive OC' 
cupation.] B, and C. and their father held 
lands for upwards of thirty-five years, and 
built houses on the same. B. and C. sold their 
tenures to D. and E, A. , the zemindar, who had 
not objected to the building, now sued to eject 
B. and E. as trespassers. Evidence was given 
that the tenures were, by the custom of the 
country, transferable. Held^ A. could not 
eject B. and E. Beni Madhab Banebjee v, 
Jai Krishna Mookbrjee -* - vii 152 

See EsHAN Chun^er Ghosb v, Hurrish * 
Chunder Banebjee' - - - z Ap. 6 

6. Assignable interest — Sale in execu- 

tion of decree^ The plaintiff permitted B. to 
erect a thatched dwelling-house with mud 
walls on a piece of land belonging to the 
plaintiff, and B, dwelt in it for more than 
forty years. Held^ that B. had an assignable 
interest in the house and land, which could, 
therefore, be seized and sold in execution of a 
decree against B., and that the purchaser 'who 
had obtained possession could not be dispos- 
sessed at the suit of the plaintiff. DuROA- 
PRASAD MissERv. Brindaban Sookul, vii 159 

6. Erection of buildings on land with- 
out objection by landlord — Latid let for build- 
ing purposes!] "A landlord who allows his 
lessee to invest capital in erecting buildings on 
lands let for cultivation, and raises no objec- 
tion for a considerable number of years, will 
not be allowed to disturb the holding. The 
fact of buildings having been permitt^ with- 
out objection to stand on lands for a considera- 
ble number of years is ^ri«t5 /acic proof that 
the land had been originally leased for build- 
ing purposes. Braja Nath Kundu Chow- 
dry V, Stewart - - - - viii Ap. 61 

7. Permissive occupancy — Erection of 

building — Right of possession as against p^tr- 
chaser.] Where the defendant had been in pos- 
session of land for more than thirty years, and 
had without objection built upon the land, heldf 
that he had not by such permissive occupancy 
acquired a right to retain possession when 
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served with notioe to quit by aporohaserof 
the land. Addaito Cha&an Det v, Pbter 
Da8 - - - - - ziii 417 note 

ACQUITTAL. 

See Penal Code, b. 352. 

ACQUITTAL, nCPROPEB. 

See Criminal Pbocbdubb Code (X 
OP 1872), 8. 297. 

ACQUITTAL, YESDICT OF. 
See Revision. 

ACT OF STATE. 

See JuRiSDionoN, Municipal Court. 

«. Arrest under Beg. Ill of 1818— 

Jurisdiction of Aiimicipal Courts."] A Ma- 
homedan subject of the Crown was arrested 
in Calcutta, taken into the mofussil, and there 
detained in jail, under a warrant of the Go- 
vemor-General in Council in the form pres- 
cribed by Reg. Ill of 1818. Held, that such 
arrest and detainer were not acts of State, 
but matters cognizable by a Municipal Court. 
In be Ameer Khan - - - yI 392 

8. Resumption of Jagir by East India 

Company — Regulation law,] Where lands were 
held by a jagirdar under the sovereign of an 
independent State on a jaidad tenure, i.^., on a 
grant of land, together with the public revenues 
thereof, on the condition of keeping up a body 
of troops to be employed when called on in the 
service of the sovereign, and on the conquest 
of the State by the East India Company, the 
jagirdar remained in the same position to the 
Company, held^ that the resumption of the 
lands by the Company, and the seizure of the 
arms and stores appertaining to the tenure, on 
the death of the jagirdar, was not an act of 
State, and therefore the Municipal Courts had 
jurisdiction to entertain a suit by the repre- 
sentatives of the jagirdar against the Govern- 
ment for the possession of the land, and for 
the value of the arms and stores. This was so, 
although, at the time of the resumption, the 
Regulation law was not introduced into the 
temtories in which the jagir was compris- 
ed. Forrester v. Secretary op State, 

[zii P. C. 120 

4. Confiscation of territories of King of 

Delhi — Forfeiture.] The status of the King 
of Delhi was that of a king recognized by the 
British Government ; and the confiscation of 
his territories in 1857 was an act of State, and 
not an act done under color of any legal right 
of which a Municipal Court could ti^e cogni- 
zance. His tenure of the territories assigned 
him by the Government was a tenure merely 
durante regnoj and no power was conferred 
upon him of creating incumbrances which 
would- survive his deposition. The word 
' confiscation * does not necessarily import 
that the appropriation is to be made as a 
penalty for a crime, nor, when used in that 
sense, does it necessarily imply that the for- 
feiture has accrued upon conviction ; but it 
may also be properly used as applicable to 
appropnatioDs of property by Government as 
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ACT OF STATE-^ontinued, 
an act of State. Salioram v. Secbetart of 
Statb - - - - - xii P. C. 167 
5. — — Title to timber — Confiscation by Oo- 
vemor of Jf\treign State.'j The plaintiff brought 
a suit at Tonghoo in British Burmah to recover 
possession of certain timber^ which he alleged 
the defendants had wrongfully and in collu- 
sion with the Burmese Governor of Ninghan, 
taken out of his possession in foreign territory 
and removed to Tonghoo. The defendants 
stated that they had acquired the timber from 
the Governor of Ninghan ii]^ terms of an agree- 
ment between them and the Burmese Govern- 
ment. It appeared that the Governor of 
Ninghan had confiscated the plaintiff's timber 
in contravention of a royal mandate. After 
the institution of the suit, the defendants 
removed the timber from Tonghoo to Rangoon. 
Heldf that a British Municipal Court might 
enquire into the character of the act of the 
Governor of Ninghan, and was not bound to 
accept it as an act of State. Bombay Bur- 
mah Tradino Corporation, Limited v, 
MiRZA Mahomed Ali Sheragee - z Z^H 

ACT VIII OF 1885. 

See Sale«por Arrears op Rent. 
ACT XXXTT OF 1889. 

See Contribution. 
Interest. 

ACT IV OF 1840. 

See Civil Procedxtre Code, s. 14. 
Possession. 

ACT IV OF 1840, ORDER UNDER. 

See Limitation Act XIV op 1869, 

S. 1, CL. 7. 

ACT XXIII OF 1840, 8. 1, ENDORSEHEKT OF 
DECREE UNDER. 

See Civil Procedure Code, s. 81. 
ACT XIX OF IS^l— Summary order under— 
Suit fof* possession — Limitation Act XIV of 
1869, *. 1 , cZ*. 6 §• 12.] A summary order under 
Act XIX of 1841 for possession of property 
left by a deceased person is no bar to a regular 
suit to try the title to such property and to 
obtain possession under that title ; it is, there- 
fore, unnecessary to set aside the order before 
granting relief in the suit. Hence the period 
of limitation for such regular suit is tiiat pro- 
vided by d. 12, s. 1, Act XIV of 1859, namely, 
twelve years, and not one year as provided by 
cl. 6 of the same section. Laknarain Singh v. 
Ranee Mankoer - - - Sup. VoL 088 

ACT XIX OF 1848. 

See Registration Act XIX of 1843. 

ACT V OF 1844. 

See Promissory Note. 

ACT I OF 1846, 8. 21 — Sale for arrears of 
revenue — Purchase by manager of Joint Hindu 
family — Suit by one member to recover his 
share.] A purchase by a managing member of 
a joint Hindu family, in his own name, at a 
revenue sale held under Act I of 1846, is not 
affected by s. 21 of the Act. A suit by 
one of the members, for recovery of possession 
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ACT I OF 1840, 8. 21— eoniinned. 
of his ahare of the property, pnrohased by the 
managiiig member in his own name, but for 
the use of the family, is not a suit to onat a 
certified purohaser, and, therefore, not affected 
by 8. 21, Act I of 1846. TUNDAN SiKG t?. PUKH 
Narayan Sing - - - - - v 646 

Confirmed by P. C, on 9th June, 1874. 
ACT IX OF 1847. 

Sae Accretion. 

Jurisdiction op Civil Court. 

8. iZdy. XI of 1826 — Chvr in navi^ 

gable river — Right of Government to,"] Act 
IX of 1847 does not alter the state of the law 
under Reg. XI of 1826, but merely lays 
down a procedure. There is nothing in Act IX 
of 1847 to prevent the Government from tak- 
ing possession of a ohur, after it has silted up, 
if the chur be one that the Government 
would be entitled to under Beg. XI of 1826. 

BUDRUNNISBA CHOWDHRAIN V, PrOSUNNO KU- 
ICAR BOSB - - - - - vi F. B. 256 
8. — Right of mit — Effect of an otder 
for additional asseisment.] Certain land, 
which formed part of the plaintiff's zemiu- 
dari, became, on its re-formation after sub- 
mergence by a change in the course of the 
river Ganges, attached to th^ zemindari of «7., 
and it being found so attached, an additional 
jama was, after proceedings taken by the Re- 
venue Authorities under Act IX of 1847, assess- 
ed against «7. in respect of it In a suit in the 
Civil Court brought by the plaintiff against 
the Government, J., and X., an ijaradar under •/;, 
to recover possession of the land, — held^ that 
the suit was not barred by the proceedings 
under Act IX of 1847. S. 6 of that Act makes 
the orders passed under its provisions final 
only against the zemindar, not against third 
persons. Nor would s. 9 bar the suit ; the 
words of that section do not necessarily extend 
to forbidding a suit brought to recover proper- 
ty which the Government or its officers may 
be instrumental in keeping away from the 
rightful owner. Held on the facts, that the 
Government had not, by the proceedings under 
Act IX of 1847, or otherwise, interfered with 
the plainUfTs rights so as to entitle him to 
relief against it in the present suit. Collec- 
tor OF MOORSHEDABAD V, ROY DHUNPUT 

Singh Bahadoob - - - - xv 49 

4. Rights of third parties.'} Act IX of 

1847 does not affect any question between the 
person in possession and any person other than 
the Government Kaliprasad MAZUMpAR v. 
Collector of Mymbnsingh - vi 261 note 
ACT ZIU OF 184a 

See Thakbust Award. 

8. Settlement award — Suit to set aside.'] 

Act XIII of 1848 applies only to suits 
for contesting the justice of an award as 
between the contending parties, and not to 
suits for the purpose of amending a settlement 
and establishing the rights of persons who 
were not parties contesting between them- 
selves before the Collector. Komul Kissen 
SURKHUL V, BiSSONATH Chuckerbutty, 

[Sup. Vol Ap. 8 



ACT ZZI OF 1348. 

See Tazi Mandi CHlTTlEa 
Trover. 

ACT XI OF 1849. 

See Mandamus. 

ACT IZ OF 1860. 

See Contract Act, a 27. 

Small Cause Court, Presiden- 
cy Towns. 

, 8. 82. 

See PARTisa 

,8.88. 

See Bailment. 

ACT XVIII OF 1850— j&ia5t^t/y of Magistrate^ 
Order under Criminal Procedure Code (Act 
XXV, of 186i;, Ch. XX, «. 62, 308.] Tho 
plaintiff sued a Magistrate for damage occa- 
sioned to him by Qie cutting of his bund at 
the Magistrate's order. The Magistrate raised 
the defence that he was protected by Act 
XYIII of 1850 for all acts done by him bond 
fde in his magisterial capacity. Held, on the 
facts, that the Magistrate was liable. Act 
XVIII of 1850 does not protect a Magistrate 
who has not acted with due care and attention. 
The mere absence of m^la fides is no defence. 
A Magistrate cannot be said to have *' in g^ood 
faith" believed himself to have jurisdiction 
to do or order the act complained of, unless he 
in arriving at that belief acted reasonably, cir- 
cumspectly, andcare fully. A Mag^istrate would 
not be personally liable for an act done by him 
under a misconstruction or misinterpretation of 
the law, if his proceedings were in other respects 
regular, and if the misconstruction or misrepre- 
sentation were one which might have been put 
upon the law by a reasonable man, acting with 
ordinary care and attention. But a Magistrate 
is not protected by saying he mLsconstrued the 
law, unless his proceedings have been in other 
respects regular, and the view of the law taken 
by him is such as a reasonable and careful man 
might take. Neither s. 62 nor Ch. XX of 
the Criminal Procedure Code authorizes a 
Magistrate to dispose of the property of 
others at his mere will and pleasure, or with- 
out his having distinct and legal grounds for 
the course he takes. When a Magistrate 
violates the plain langua^ of the law and the 
very first principles of judicial enquiry, his 
proceedings presumably are characterized by 
want of care. Taraknath Mookuopadhya 
V. Collector op Hooghly- - iv A C. 87 

2. The Lower Appellate Court found as a 

fact that the Magistrate proceeded under Ch. 
XX of the Criminal Procedure Code ; that he 
called on the plaintiff to show cause, and did 
hold an enquiry through the police. The High 
Court, in special appeal, accepting the fact as 
found by the Lower Court, held, that the 
Magistrate was acting judicially and with 
jumdiction (though under the circumstances 
disclosed carelessly and irregularly), and was 
therefore protected from an action for damages. 
A proceeding under Ch. XX of the Criminal 
Procedure Code, if regular and such as the 
law prescribes, is a judicial proceeding ; but a 
Magistrate does not act legidly imder it if he 
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ACT XVUI OF lS50-^owtinued. 
does not firsfc call on the person with whose 
property he proposes to interfere to appear 
and show cause. Ck>LLECTOB OF Hooohly v. 
TaRAKNATH MtJKHOPADHYA - - vii 449 

8. Order made by Political Agent in hit 

executive capacity J] In a suit brought in the 
High Conrt, Bombay, by the Hindu inhabitants 
of Mahalingpore,aTillageinthe territories of 
the Chief of Modhool, against the Political 
Agent at the 0)urt of Modhool, for damages for 
injury done to them by certain orders made by 
him which affected their caste, the plaint 
stated that the defendant, at the time the 
orders were made, exercised exclusive civil 
jurisdiction throughout the territories of the 
Chief of Modhool, and that the Court of the 
defendant was a Court subject to the superin- 
tendence of the High Court at Bombay ; and 
that the orders complained of were made by 
him as Political Agent and in his executive 
capacity. Held, that there was no cause of 
action whether the acts were done by the 
defendant as Political Agent or in his judicial 
and magisterial capacity. Inhabitants op 
Hahalingpobe V, Andbbson - vii 462 note 

4, Jttdicial act — Right of suit — Liabi- 

lUy of Magistrate— Beng. Act VI of 1868, 
Sch, jr.] The removal by a Magistrate of 
an obs^ction in the exercise of the powers 
conferred upon him by Sch. K, cl. 1, of 
Beng. Act VI of 1868, is not a judicial 
act ; and the Magistrate is, therefore, not pro- 
tected by Act XVIII of 1850 from a suit in 
the Civil Court to try the question of the 
right of the person against whom the order 
was made to create the obstruction and for 
damages. Chundeb Nabain Singh v. Bbuo 

BULLUB GOOYEB - - - - xlv 264 

ACT XXI OF 1860. 

See Hindu Law, Widow. 

ACT XZXIV OF 1860. 

See Reg. HI of 1818. 

ACT XLII OF 1860. 

See Railway Company. 

ACT VIII OF 1861. 

See Tolls, Lessee of. 
ACT XXV OF 1862. 

See Limitation Acrr XIV op 1869, 
s. 19. 
ACT XIX OF 1868, s. 28. 

See Witnesses. 
ACT U OF 1866. 

See Evidbncb. 
, 8. 24. 

See Pbivilegbd Communication. 
ACT XXVIII OF 1866. 

See Hindu Law, XJsuby. 
Mahomedan Law, Usuby. 
Intebest. 
ACT XV OF 1866. 

See Hindu Law, Widow. 
ACT XXI OF 1866—Abkarry Laws— Realiza- 
tion of fine — Criminal Procedure Code (Act 
XXV of 1861), s. Qi—Act Vlllof 1869] The 
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ACT XXI OF 1866-^<mfiAiiei. 

provisions of s. 61 of the Criminal Prooedore 
Code do not apply to fines imposed under Act 
XXI of 1856 ; such fines cannot be levied by 
distress and sale of the offender's property. 
Queen o. Jungli Beldab - - viii Ap. 47 

ACT VI OF 1867 — Acquisition of land by 
Government — Right of way.'] When land is 
taken by the Giovemment under Act VI of 
1857, the land is absolutely vested in the 
Government under s. 8, free from any right 
of way previously enjoyed by the public 
over such land. In the matteb of the Pe- 
tition OF Penwick - - - vi Ap. 47 
ACT XI OF 1867, 8. 1. 

See FOBFBITUBB OF Pbopbbty. 

ACT XXV OF 1867. 

See Fobfeitube of Pbopbbty. 
Limitation Act XXV of 1867. 

, 88. 1, 2, and 8 — Ckfnstruction of] The words 

in s. 3, Act XXV of 1857, '* such an offence as 
aforesaid," refer to the offences mentioned in 
8. 2. as well as to the offence of mutiny mention- 
ed in s. 1 Ganeshlal V, Amib Khan- via 88 

ACT UI OF 1868. 

See Beg. in of 1818. 

ACT ZXXV OF 1868. 
See Lunatic, 

ACT XL OF 1868. 

See Appeal. 

Cebtificate of Adminibtbation. 
COUBT ofWabds. 
Majobity, Agb of. 

2. Removal of guardian — Summary pro^ 

cedure.] Act XL of 1858 does not empower 
a Judge to remove summarily a guardian 
not appointed by the Court, but under a 
will of the minor's grandfather, Lakhi Pbiya 
Dasi 17. Nabin Chandba Nag - ill A C. 87 

, 8. 8 — Suit on behalf of a minor — Sub* 

jeet of suit of small value,] A suit can be prose- 
cuted or defended by a relative, on behalf of a 
minor, without a certificate under Act XL of 
1858. when the subject-matter of the suit is of a 
small value. A suit to recover real and personal 
property of the value of Rs. 7,260 was allowed 
to be prosecuted by the brother of a minor, on 
behalf of himself and his minor brother, under 
s. 8, Act XL of 1858. Nabadwip Chandba 

SiBKAB V, KALINATH PAL - - Ifi Ap. 180 

, 88. 4, 6, and 7 — Minor — Appointment of 

guardian.] Under ss. 4, 6, and 7, Act XL of 
1858, the Court has power to appoint a guardian 
other than the father of a minor, for the pur- 
pose of instituting suits and protecting the 
property of the minor. Etwabi v. Ram 
Nabayan Ram - - - - Iv Ap. 71 

, 88. 7, 19, and 21— Power of Court tc recall 

certificate granted under s. 7, Act -JTZ of 1868.] 
A certificate granted under s. 7, Act XL of 1868, 
can be recalled summarily under s. 21. Where 
the application for recall is based on charges 
of waste and mismanagement, the certificate 
may be so recalled, if a sufficient case is made 
out, without any account having previously 
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ACT XL OF 1858, bs. 7, 19, and Zi— continued, 
been taken in a regfnlar suit under s. 19. In 

THB MATTER OF THE PBTITION OF SHUEWAR 

HossEiN Khan > ~ - - Snp. Vol 720 

, 8. 18 — Power of guardian to ssll or morU 

gage — Sanction of Court.'] Act XL of 1868 does 
not prevent a gfoardian, who has obtained a oer- 
tifioate thereunder, from selling or mortgaging 
property in Calcutta without the sanction of 
the C!ourt. Gopalnarain Mozoohdar v, 

MXJDDOMUTTY GUPTEE - - - jdT SI 

2. Sale by guardian withoiU sanction 

of the Court.} "Where a guardian had mort- 
gaged certain property of a minor with- 
out previously obtaining the sanction of the 
Court under s. 18 of Act XL of 1868, but it 
was found that the mortgage transaction was 
a proper one, and there had since been a decree 
in a suit in which the minor was properly re- 
presented under which the property had been 
sold, the irregularity as to the mortgage being 
made without the sanction of the Court was 
not allowed to prevail. Alfootoonnissa v. 
GoLUCK Chunder Sen - - zv 863 note 

8. Sale by guardian withmU sanction 

of the Court — Grounds for recall of certificate.] 
Where a guardian, appointed under Act XL of 
1868, mortgaged certain immoveable property 
of the minor without obtaining the sanction 
of the Court under s. 18 of that Act, and it ap- 
peared he was related to and jointly interested 
with the minor in the management of the pro- 
perty, heldf that it was not a sufficient cause to 
recall the certificate, unless it was made clear 
that in the mortgage transactions he had acted 
in bad faith, or had injured, or was likely, or 
had intended, to injure the interests of the 
minor. In the matter of the Petition of 
Busunto Coomar Guose - - zv 861 note 

4, Sale by guardian without sanction of 

the Court — Invalidity of sale — Refund of pur- 
ehase-money.] A sale of a mlnor*s immoveable 
property by a guardian appointed under Act 
XL of 1868, and who was also the kurta of the 
joint f amilv of which the minor was a member, 
is invalid if made without the sanction requir- 
ed by B. 18 of that Act, even though the sale 
may have been for the benefit of the minor and 
made in good faith to pay off the debts of the 
anoestor. Where, however, it was found that 
the purchaser had acted bond fide, and had paid 
a fair price for the property, he was held en- 
titled to a refund of so much of the purchase- 
money as had been expended for the benefit of 
the minor. Shuerut Chunder Chutto- 

PADHYA 0. BAJKISSEN MOOKERJEE - ZV 860 

ACT VIII OF 1869. 

See Civil Procedure Code. 

ACT IZ OF 1869, DECREE UNDER. 

See Government Officers, Acts of. 

ACT IZ OF 1869, 8. 20. 

See Limitation Act IX of 1869. 

ACT Z OF 1869. 

See Execution of Decree. 
Limitation Act X of 1869. 



ACT Z OF IW^-Hsontinued, 

See Limitation Act XIV of 1869. 
Withdrawal from Suit. 
ACT Z OF 1869, DECISION UNDER. 

See Res Judicata. 
ACT Z OF 1869, s. S. 

See Kabuliat, Suit for. 
, 8. 4. 

See Enhancement of Bent. 
, s. 6. 

See BiQHT of Occupancy. 
,«. 9. 

See Kabuliat, Suit for. 

, 8. 10. 

See Small Cause Court, Mofussil. 

, 8. 18. 

See Enhancement of Rent. 

, 8. 16. 

See Enhancement of Rent. 

, 88. 16 and 16 — Districts to which permanent 

settlement luu ftot been extended^Surborakari 
tenures in Cuttack — Transferable tenures.] The 
provisions of ss. 16 and 16 of Act X of 1869 
apply to the whole of the Provinces of Bengal, 
Behar, Orissa. and Benares, and not only to 
such of the districts in those provinces to 
which the Permanent Settlement has been ex- 
tended. Surborakari tennres in Cuttack are 
permanent, hereditary, and transferable. Sad- 
DANUNDOMaITI V, NOWRATTAM Maiti, vlii 880 
, 8. 17. 

/&«vEnhancement of Bent. 

, 88. 21, 22, and 28. 

See Act X of 1869, s. 78. 

>8.28. 

See Abatement of Bent. 
Enhancement of Bent. 
Jurisdiction of Civil Court. 
Landlord and Tenant. 

, 8. 24 — Assignee of landlord — Oomasta — 

Right of suit.] An assignee of a landlord 
can sue a gomasta employed by the latter 
for the recovery of monevs received by the 
gomasta in the course of his employment 
under s. 24 of Act X of 1869. Lalmohun 
Singh v. Trailakhanath Ghose - vi Ap. 17 

, 8. 26. 

See Appeal. 

Landlord and Tenant. 
Stamp Act XXVI of 1867. 
2. Application — Suit.] An applica- 
tion to the Collector under s. 26, Act X of 
1869, is not a suit. Philip v. Shibnath 
MoiTRO ----- Snp. Vol 81 

8. I^eetment on expiry of lease — 

Jurisdiction of Civil Court.} S. 26, Act X 
of 1869, does not preclude a zemindar or other 
person seeking to eject a tenant upon the 
ground that his lease has expired from assert- 
ing his rights in the Civil Courts, instead of 
applying to the Collector for assistance. 
Mudun Mohun Boy v, Gourmoneb Goopto, 

[Sup. Vol 81 
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ACT Z OF 1850, i. 87. 

See Bbng. Aot VI of 1862, s. 4. 
Lakdlobd and Tenant. 
Bss Judicata. 

See Jurisdiction of Civil Coubt. 

8. Ontie jnvdandi.'] In order to obtain 

relief under s. 28 of lot X of 1859 the 
plaintiff mnst prove that the tenant holds 
nnder a gfrant made sinoe let Deoember, 
1790. Indbajit Koonwari V, Chokowabi 
Sahu ------ Sup. VoL 1 

, 88. 88 and 160^'Appeal — Jurisdiction of 

Collector and of ZUla Judge^Svite — Apvliea- 
tionsJ] AppecJs from oraers pasBod by a 
Collector on ajyplicationa nnder s. 28, AotX 
of 1859, lie to the Zilla Judge, unless the 
amount in dispute exceeds rupees 5,000, in 
whioh case the appeal will lie to the High 
Court. Applications under Aot X of 1859, 

B. 28, are suits, and should be treated aa such 
not only as regards procedure, but also as 
regards i^peals. (Baikes and Trevor, JJ., 
dUeenting.) BiswAMBHAB MissBB v. Ganpat 
MiSSEB ----- Sup. VoL 5 

,8.88. 

See Bbng. Act VIII of 1869, s. 29. 

, 8. 47. 

See Sebyicb of Summons. 

, 88. 64, 56. 

See Supebintendencb of High 

COUBT. 
8.60. 

See Sbbyice of Summons. 
— ^,8. 6a 

See Civil Pbocbdubb Code, s. 119. 
Supebintendencb of High 
Coubt. 

,8.66. 

/Ss0 Issues. 

, 8. 77. 

See Limitation Act X of 1859. 
Onus Pbobandi. 
Supebintendencb of High 
Coubt. 
8. — Intervener — Parties.'} A. and B., 
putneedars, each held a moiety of an estate. 

C, a ryot, paying rent to both, sold his 
tenure to D., who also obtained a farming lease 
of BJ's share in the putnee. A. sued C. for the 
whole rent of the estate. Held, that J), was 
entitled as B.'s lessor to be made a party to the 
suit under s. 77 of Act X of 1859. Jamabat 
Manual i^. Nilkant Sibcab; Hanohaba 
Dasi V, Nilkant Sibcab - - i A. C. 74 

8. — Intervener — Parties.'} In a suit for 
arrears of rent at enhanced rate, defendant 
pleaded that he had sold the holding to a third 
party, who thereupon asked to be added as a 
defendant. Seld^ that such intervenor could 
not be made a party to the suit Kalinath 
Rot v. Iswab Chundbe Ghobal - ii F. B. 89 

4. Intervener — Parties.} In a suit 

against ryots for fyrrears of rent of certain 



ACT Z OF 1860, 8. 77— continued. 

lands the appellant intervened, seeking to be 
added as a party under s. 77 of Act X of 1859, 
on the ground that his title to the lands in 
question had been declared by the decree of a 
Civil Court. Held (reversing the decision of 
the Collector]), that the Deputy Collector was 
right in limiting his enquiry to the question 
whether the lands in dispute were covered by 
the decree. Bib Chandba Jubabaj v. BIad- 
hub Xaibabta - - - - ii A. C. 160 

6. Intervenor — Parties — Receipt of 

rent.} Where an intervenor in a rent suit 
applies to be made a party under s. 77 of 
Act X of 1859, distinctly relying upon that 
section, it must be inferred that his case is 
that he has been in receipt and enjoyment of 
the rent before and up to the time of the com- 
mencement of the suit, and his petition should 
not be rejected because it does not contain the 
words '* that he claimed to occupy and receive 
the rent.** Lachmi Nabatan Pubi o Pukbaj 
Singh - - - - - -iiAp.16 

6. Intervenor — Receipt and et^oyment 

of rent.} In a suit for arrears of rent the 
defendant set up in defence tiiat the relation 
of landlord and tenant did not exist, as the 
tenure of the plainUfifs* superior landlord had 
been sold for arrears of rent, and that, under 
s. 16, Act VIII of 1865, the plaintiffs* tenure 
had lapsed, and that he had paid rent to the 
purchaser of the rights of the superior land- 
lord. Under s. 77, Act X of 1859, the pur-, 
chaser intervened. Held^ that the issue to be 
tried in the case was " the actual and bond fide 
receipt of rent by the intervenor up to the time 
of the suit.** The meaning of the words '* the 
receipt and enjoyment of the rent before and 
up to the time of the commencement of the 
suit** (s. 77, Aot X of 1859) explained. Uma- 
suNDABi Dasi v, Bibbul Mundul, iii A. G. 188 

7. Intervenor — Jurisdiction — Title,} 

In a suit for recovery of arrears of rent a third 
party intervened, claiming a share of the rent, 
alleging that he had acquired a right under a 
decree of the Civil Court. A predecessor of 
l^e intervenor had been in possession of a 
share of the property; and a^r her death, 
whioh took place four years ago, no rent had 
been actually received and enjoyed by the 
intervenor. Held that, under s. 77, Act X of 
1859, the claim of the intervenor oould not be 
entertained ; and that, under tiiis section, the 
Court has no jurisdiction to decide the question 
of l^tle. Modhoosoodun Bagchi v. Rajah 
Mohbs Chandba Singh - - iii A. C. 808 

8. Intervenor — Previous sitit.} The 

fact of an intervention under s. 77, Act X of 
1859, having been disallowed in a former suit, 
cannot exclude the party from intervening in 
a subsequent suit, if he can show that he had 
been in tiie bond fide enjoyment of the rent 
previous to the institution of the suit. 
Bhaibo V. Shbikh Uzibali - iii a. G. 878 

0. Assignee of tenant — Intervenor — 

Receipt of rent.} In a suit for arrears of rent 
at an enhance4 r^te f^ter service of notice, the 
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ACT X OP 1S6P, 8. n^-'continued. 
defendant alleged that he was not in posses- 
sion of the tenure which had been sold by his 
father. The transferee was thereupon allowed 
to intervene under s. 77, Act X of 1869. Held, 
that he should not have been made a pfui;^ ; 
the only ground of intervention under s. 77 
is, that the party who intervenes claims the 
right to receive the rent of the land or tenure. 
DxjBQA Narayan Roy o. Jay Krishna Moo- 
KBBJEfi - - - _ _ -iiS. H. I 

10« Intervener— Onus prohandi — Ap- 

peal.] In a suit for rent where the right to 
receive the rent is claimed by a third person, 
he naust, under s. 77, Act X of 1859, prove both 
receipt and enjoyment of the rent as beneficial 
owner : and from the Collector's decision an 
appeal lies to the Judge under s. 156. Doyal 
Krishna Dbb v. Kalinath Kur - i S. H. ii 

II- Intervenor—mie "Receipt of-'entA 

Where, in asuit for rent of certain property, the 
plaintiff showed a recent decision of the Civil 
Coiwt declaring his title to the property, and 
a third party intervened under s. 77, Act X of 
1859, alleging that he had been in receipt of 
the rent,— AtfW, that the plaintiff was entitled 
to succeed. Ambica. Charan Nag v. Mussa- 
M UT Shibosundari Debi - iii a. C. 204 note 

I*- S*^it for arrea/rs of rent— Variance 

between pleading and proof] In a suit for 
arrears of rent by a person alleging he was 
proprietor of an eight-anna share of a certain 
m<m^, a third party intervened, alleging he 
had been in possession and enjoyment of the 
rents of four annas portion of the share claim* 
ed by the plaintiff. The Judge found that 
neith^ the plaintiff nor the intervener had 
proved possession and receipt of the four annas 
rfiare in dispute. Held, on that finding, the 
Judge was bound under s. 77, Act X of 1859, 
to give a decree in favor of the phiintiff 
Phoolabuttbb Koobr v. Gopal Mundul, 

[ziii 844 note 

la. Bon& Me receipt and enjoyment 

of rent^SuU on kabiUiat.'] In a suit for rent 
based on a kabuUat, in which the defence was 
raised that the kabuliat was not genuine, 
and in which third parties intervened under 
8. 77, Act X of 1869, aUeging that they were in 
receipt and enjoyment of the rents of a por- 
tion of the estate, held, that the Court ought 
to have determined the genuineness or other- 
wise of the kabuliat, as a necessary preU- 
minary to the decision as to the receipt of 
^nt by the intervener being bond fide or not. 
Kartik Nath Panday v. Ratan Das, 

[tI Ap. 100 
— , B. 78. 

See Bbno. Act VIII op 1869, s. 52. 

^- Suit for cancellation of lease — 

CondUi4>nforforfeUttre.] S. 78, Act X of 1859, 
applies to all cases of suits for the ejectment 
of a ryot or the cancelment of a lease for 
non-payment of rent, whether such eject- 
ment or cancelment be sought under the 
provision of ss. 21 and 22 r^peotively, or I 



ACT Z OF 1860, s. 7S'-^ontiaiwd. 
under an express, stipulation in that behalf 
contained in the engagement between the 
wurtiee. Jan Ali Chowdhry v. Nittyanund 
BOSB ----- Sup. Vol 07a 

8. Breach of condition for forfei- 
ture,] Where, in a perpetual lease, there 
was a condition that, on default being made 
in payment of a certain number of instal- 
ments of rent, the lease should be void, — 
held that, in a suit under cL 6, s. 23 of Act 
X of 1869, for cancellation of the lease on 
account of a breach of the condition, the 
lessee was entitled to the benefit of s. 78, even 
though the defence set up was false in fact 
DuLi Chand v. Mbhbr Chand Sahu, zii P. G. 480 

, 8. 88. 

See Warrant of Exboution. 

, 8. 9Z— Construction of—** Issued"'— Exe- 
cution of decree.] The word " issued'* in the 
sentence, " no process of execution of any des- 
cription whatever shall be issued," at the 
commencement of the 92nd section of Act X 
of 1869, is to be interpreted to mean " sued 
out," or "applied for with success;" that is, 
no application for a process of execution c^all 
be successful unless the application for it is 
made, or it is sued out withhi the fixed tima 
(Bayley and Kemp, JJ., dissenting.) Bhidoy 
Krishna Ghosb v. Kailas Chandra Bose, 

[!▼ F. B. 83 

, 8. 106. 

See Salb for Arrears of Rent. 

S. Sale for arrears of rent] In a sale 

under s. 105, Act Xof 1859, only the judgment- 
debtor's property can pass. Meah Jan Mun- 
SHI V. KURRUNA Mayi Dbbi - - Tlii 1 

8. Sale of under-tenure — " Tenure,'' 

meaning of— Non-registration of names.] By 
the word "tenure," as used in s. 106, Act 
X of 1869, is meant not the right or in- 
terest of any person in tiie land, but the * 
holding or the interest which has been 
created by the lease, and it is the latter 
which is sold on a sale under s. 106. 
Therefore, where A-, at a sale in execution 
of a decree for debt, bought the right, title, 
and interest of the holder of a transferable 
under-tenure, and previous to the confirmation 
of such sale the zemindar sued the tenant for 
arrears of rent, and obtained a decree, under 
which he sold the tenure to persons who oon- 
veyed it to ^., and A., under Uie circumstances, 
neither registered the transfer to himscdf , nor 
made any deposit of rent as allowed by s. 6, 
Beng. Act VIII of 1866,— A^W, that he was 
not entitled to recover possession from B. 
Shamchand Kundu v. Brojonath P5iL Chow- 
DHRI - - - - -liiF. B. 484 

GiRiBH Chunobr Mitter r. Sheikh Jha- 
KU ----- xii 488 noU 

Anund Loll Mookbrjbb v. Kalika Pbr- 
SAD Missbb - - - - zii 489 note 

, s. 142. 

See Wrongful Distraint. 
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ACT Z OF 186g, 8. 148. 

See JUBISDICTION OF Revbnub Ck)UET. 
WBONGFUL DifltRAINT. 

, s. 145. 

See PsNAL €k)DB, s. 206. 

S. 8M — Complaint — Appeal."] A com- 
plaint under 8. 146 of Act X of 1859 is not a 
suit, and does not fall within the descrip- 
tion of the suit in which, nnder s. 160, an 
appeal is given to the Zilla Judge. Ahakat- 

ULLAH, In BE - - - - - ¥i 569 

, «. 151. 

See SUPBBINTBNDBNCB OF HlOH 
COUBT. 
, M. 158, 155. 

See Bbno. Act III of 1870. 
, s. 160. 

See Act X of 1859, s. 28 and s. 145. 
, «. 162. 

See Bbno. Acrr IV of 1862, s. 20. 

ACT U OF 1859. 

See Salb fob Abbbabs of Bbvbnub. 

, s. 5 — Manager ef estate under attaehfnent 

— Sale for arrears of revenue^-I^trtion of 
estate.] Act XI of 1869 is, to a great extent, 
a remedial Act passed for the benefit of the 
snbjeot, and in order to relax the stringency 
of former Statutes, whereby the Crown was 
empowered to sell estates for non-payment of 
revenue. S. 6 of the said Act applies to estates 
which are under attachment issued under Act 
VIII of 1869, and which are in the hands of a 
manager appointed on the application of the 
judgment-debtor for the purpose of liquidat- 
ing the debts. Such attachments are not 
superseded by the appointment of such manager. 
The words *' arreilrs of estates under attach- 
ment '' apply to cases where a portion only of 
an estate is under attachment, as well as to 
cases in which the whole estate has been 
attached. Bitnwabi Lall Sahu v. Mohabib 
Pebsad Singh - - - zii P. C. 297 

, s. 87. 

See Ghatwali Tbnttbb. 

ACT nil OF lS69-'Dom-estic servants— Arti- 
ficers — Workmen — Labourers."] Act XIII of 1859 
does not apply to contracts for a " chakri,** 
domestic or personal service, but to contracts 
to serve as artificer, workman, or labourer. 
In the matteb of Domestic Sebyants, 

[ii A Cr. 82 

2. Breach of contract to supply wood.] 

A breach of contract to supply wood does not 
fall within the purview of Act XIII of 1859. 
In thb cabb of the Uppeb Assam Tea Com- 
pany V. Thopoob - - - - iv Ap. 1 
ACT Znr OF 1859. 

See Limitation Act XIV of 1859. 
ACT XXVII OF 1860. 

See Gbbtificatb of Administbation. 

Possession, Obdbbof Obiminal 

ooubt as to. 

ACT XXXI OF 1860, s. 82 — Carrying or being 

in possession of arms wit?iout a licence.] The 

mere possession of arms under Act XxXI of 



ACT XXXI OF 1860, i. discontinued, 

1860 is not an offence in districts where s. 32 
of the Act is not in force. In the matteb 
OF the Petition of Rambsab Pebshad 
Nabatan Sing - - - - ix Ap. 84 

ACT XUI OF 186a 

See Special Appbal. 

ACT XLV OF 1860. 

See Penal Code. 

ACT V OP 1861. 

See Police Officbbs. 

ACT V OF 1861, ORDEE UHDES. 

See SUPEBINTENDBNCE OF HiaH 
COUBT. 

ACT IX OF 1861. 

See Custody of Child. 

ACT X OF 1861. 

See Witnesses. 

ACT XXill OF 1861, s. 2— O^ ^ service of 
process -^Talabana.] A plaintiff in the Moon- 
siff's Court filed a list of witnesses, but failed 
to deposit talabana, or cost of the service of 
Bummons, for their attendance. The Court 
failed to fix a time for the service of talabana. 
The processes were not served, and the Court 
dismissed the suit, because the plaintiff had 
produced no evidence in support of his claim. 
Heldy under Act XXIII of 1861, s. 2, the 
lower Court should first have fixed a time for 
the deposit of talabana. Case remanded. 
Lala Pbasadi Lal v. Lala Ambika Pbasad, 

[iii Ap. 25 

, 8. 8 — Application for discharge — Act 

VIII of IS59, ss. 273 and 290.] S. 8 of Act 
XXIII applies only to applications made 
under s. 273 of Act VIII of 1859, not to 
applications made under s. 280. Smith v. 
Booas - - - - - - V Ap. 21 

2. Surety-bond— Execution — Act VIII 

of 1859, s. 204.] A sure^-bond taken by the 
Court under s. 8 of Act XXIII of 1861, after 
judgment has been pronounced, can be enforced 
under a 204 of Act VIII of 1859. Abdul 
Kabim v. Abdul Huque Eazi - - viii 205 

8. Arrest in execution of decree — 

Ground for discha,rge — Act VIll of 1859, 
g, 2,1^— Salary.] The fact that a judgment- 
debtor, who has been arrested in execution 
of a money-decree, is in receipt of a salary, 
is not sufficient cause to show against his 
discharge under s. 8 of Act XXIU of 1861. 
Coombe v. Caw - - - - xiii 268 

i. CouH fees— Act Vlllcf 1859,*. 281.] 

In cases under s. 8, Act XXIII of 1861, the 
fee for the oal^ and tdie oost of reducing the 
deposition of the defendant to writing, is pay- 
able bv the defendant. Edmond v. Nibbses, 

[Tiii Ap. 22 

, 8. 11. 

iSto Appeal, 
intbbbst. 
Mesne Pbofits. 
Sbt-off. 
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ACT ZZin OF 1861, 8. ll-^continued, 

2. Afesne profits — CivU Prooedwe 

Code, s». 196, 197.] According to 8. 11 of Act 
XXIII of 1861, mesne profits payable at the 
time of ezecation must mean " mesne profits 
which have been at that time directed to be 
paid by a decree of Court." The two portions 
of 8. 11 of Act XXIII of 1861 are in direct 
connection wil^ ss. 196 and 197 of Act VIII 
of 1869 Habomohini Chowdhbain v. Dhan- 
MONI Chowdhrain - - - i A 0. 188 

8. — - Execution qf decree — Party — Civil 
Procedure Code^ ss, 201, 209 — Representative,] 
In a former suit for possession of immoveable 
property against J, and her father, and 
subsequently revived against J. as ti^e re- 
presentative of her father, possession and 
mesne profits were decreed against J, in her 
representative capacit/y ; while as against her 
in her individual capacity, the suit was dis- 
missed. The decree-holder, after obtaining 
possession, attached and sold, in satisfaction 
of his decree for mesne profits, J's private 
property, notwithstanding nbr objections, and 
himself became the purchaser, but never 
obtained possession. This sale, ordered on the 
8th October, 1863, was confirmed by the Judge 
on 16th March, 1864. The present suit was 
brought by J, for confirmation of her posses- 
sion of her private property by canoellation 
of the execution sale. Held (Macpherson and 
Olover, JJ., dissenting), that such suit was 
maintainable, and that J!, in her individual 
capacity, was not a party to the suit in which 
execution issued witiiin the meaning of s. 11 
of Act XXIII of 1861. Wahed Ali v. Mussa- 

MUT JUMAYBB - - - - ii F. B. 78 

In the same case on appeal the decree of 
the High Court was affirmed under the cir- 
cumstances of the case, but held ^contrary to 
the opinion of the majority of the Full 
Bench) -.-—Where a decree against a person in a 
representative capacity has been properly 
passed, and proceedings have been taken under 
it to obtain execution against the party in his 
representative character, he is a party to the 
suit with respect to any question which may 
arise between him and the other parties relat- 
ing to the execution of the decree witiiin the 
meaning of Act XXIII of 1861, s. 11. 
Chowdby Wahbd Au v, Mussamut Jumaeb, 

[zi P. 0. 149 

4. Act VIII cf 1859, *. 206--Par^ 

satisfaction of decree not certified to the Court — 
Suit to recover money so paid after ewecU' 
Hon of entire decree.'] j4 , a judgment-debtor, 
paid to B.y the decree-holder, a sum of money 
by way of compromise, in full satisfaction of 
the decree. B. failed to certify this pavment 
to the Court, and afterwards execntea her 
decree for the full amount. In a suit by 

A. against B, for recovery of the amount 
previously paid out of Court, in satisfaction 
of the decree, held that, notwithstanding 

B. 11 of Act XXIII of 1861, the suit was 
maintainable. OuKAMAia Dasi v. Pban- 
KKHOBi Dasi - - - • - - v 288 



ACT XXIII OF 1861, 8. ll^contintted, 

6. Execution of decree ft/r possession on 

compromise — Procedure.] B. sued his brother 
C. for possession of certain lands. B. and C. 
came to an amicable settlement, one of the 
terms of which was that 0,^ during his life, 
should retain possession of certain of the lands, 
and that, after his death, they should pass to 
B, A decree was given in aocordanoe with 
the terms of the compromise. On C.^s death, 
his widow refused to put B. in poesesaon of 
the lands. B. sought to obtain possession of 
the lands with mesne profits by executing the 
decree under the compromise against C's 
widow. Heldf that he ought to proceed by 
regular suit. Taba Hani Dasi v. Radha 

JiBAN MUSTABI - - - - Vi Ap. 143 

6. Execution qf decree — Suit for land 

taken in excess of decree — Cause qf action,] 
Where a party who has obtained a decree for 
land takes possession by his own act, and not 
by the act of the officer of Court, of more land 
than the decree gives him, heldj that a suit 
will lie to recover back possession of any land 
taken in excess of the decree. Mudun Mohun 
Singh v. Kanybb Doss Chuckbbbuttt, xii 201 

7. It should be distinctly found in such 

a case how the dispossession occurred, whether 
through the Court or by the act of the 
defendant himself. Subot Soondbbt Dabbb 
V, Onwab Nabain Pbbsad Dey - zii 207 note 

8. Exec^ttion of decree — Zand taken in 

excesSf suit to recover,] In execution of a 
decree for the recovery of certain lands from 
the plaintiff within specified boundaries, the 
defendant took possession of land as being 
covered by the decree, the possession being 
given him by an officer of Court. Thereafter 
the plaintifc preferred a complaint that the 
defendant had taken illegal possession, as the 
land was not covered by the decree ; but the 
Court rejected his application. The plaintiff 
tiien brought a suit to recover ix)aBe8Bion of 
the lands which he alleged had been wrong- 
fully taken under the defendant's decree. Held, 
that the suit would not lie. The matter was a 
question arising between the parties relating 
to the execution of the decree, under s. 11, 
Act XXIII of 1861, and should, therefore, 
have been the subject of an application to the 
Court which made the decree. Jogendbo 
Nabain Coomab V, Ranbe Subnomoyee, 

[xii 208 note 

9. Decree wrongly executed — Trespass, 

suit for,] Where, in execution of a decree, 
something is done which is not ordered by the 
decree, as making breaches in a bund which 
were thought by the nazir necessary for the 
protection of the bund, a suit will lie for 
trespass committed thereby. It is not a question 
arising in execution of a decreeunders.il, 
Act XXIII of 1861. Bash Behaby Lall v. 
BibeeWajan - ~ ~ - zii 208 note 

See also Subjak Bibbe v. Shbikh Sabiat- 
ULLA - - - - - iiiA.C.41S 
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ACT XXIIT OF 1861, s. 11— eontinued. 

10. EwecHtion of decree— Alignment of 

decree,'] A., a decree-holder, applied for 
execution of his decree, bnt was opposed bj B., 
the jndgment-debtor, on the ground that A. 
had sold his decree to a third party from whom 
it had passed to B,'s son. ffeldf that this was a 
question arising between the parties to the 
suit in which the decree was passed, and 
relating to the execution of the decree, and 
might be determined by the Court executing 
the decree, under s. 11, Act XXIII of 1861. 
Ramdhan Bakhit v. Panohanak Chuckeb- 
BUTTY - - - - -iS.H. ix 

11. ^— Payment — Decree subsequently re- 
versed or modified.'] When money has been taken 
in execution of a decree which is subsequently 
reyersed or modified, no fresh suit will lie for 
its recovery ; the matter must be enquired into 
by the Court which passed the decree as a ques- 
tion arising between the parties relating to the 
execution of such decree. Saliobam Sing o. 
GOBIKD Sahai - - - - iT Ap. 64 

12. Right of action— Act Vlir of 1S59, 

s, 270 — Jlival decree-holders,'] A regular suit 
will lie at the instance of one decree-holder 
against another for a refund of money that 
has been erroneously paid away to the latter 
cont rary to the provisions of s. 270 of Act 

Vni of 1869. GOGABAM V, BlABTlCK ChXTNDEB 

Singh ----- Sop. Vol 1022 

18. Suit for money paid in execution 

of decree — Parties appearing on decree not 
parties to suvt,] S, sued £, for possession 
of certain land, and JET., claiming to be owner of 
the property, asked leave to come in and defend 
the suit ; but his application was refused. The 
suit was dismissed, and S, appealed, naminr H, 
as a respondent, and a notice in usual rorm 
was served on H. He, however, did not appear, 
and the decree of the first Court being reversed, 
a decree, in which ff, was included, was given 
for possession. H. subsequently brought a 
suit to have his title to the property dedared, 
making 8. a defendant, and obtained a decree 
declaring his title. Pending H,^s suit S. took 
proceedings in execution of the decree to 
recover a sum awarded her either as costs or 
mesne profits, whereupon JJ., to prevent a sale 
of the property, deposited the amount in Court, 
and S. received it on account of her decree. In 
a suit brought by H, against S, to reoover the 
amount so paid, held^ the plaintiff was entitled 
to recover. The judgment in the first suit 
having been set aside by the proceedings in 
the second suit, there was no bar to the suit 
by reason of the money having been paid in 
execution of the process of the Coxat, H, was 
not a party to the first suit so as to make the 
question one between the parties, and relating 
to the execution of the decree. Shebokumabi 
Debi V, Shitabam Haydba - ziii Ap. 17 

, «. 14 — Pre-emption,'] S. 14 of Act 

XXIII of 1861 is not applicable to per- 
manently-settled estates in Sylhet, nor to 
estates in any district of Bengal, unless 
extended thereto. Abdul Jabel «. Khblat- 

CHUNPBB GHOSB - - - i A. C. 106 



ACT ZZni OF 1861, s. 16 — Execution of decree 
—Act VIII of 1869, s. 214— Investigation 
of title,] Neither s. 214, Act VIII of 1859, 
nor s. 16, Act XXIII of 1861, contemplate 
any inquiry before the Court whether the 
property belongs to the judgment-debtor or 
not SUBJAN BiBi V, Sheikh Sabiatulla, 

[iii A. C. 418 

^,8. 28. 

See Lbttbbs Patent, cl. 16. 

, 8. 27. 

See Special Appeal. 

Supebintendence OF High 

COUBT. 

, 8. 86 — Appeal preferred in Court hav* 

ing no jurisdiction— Extension of time for 
appealing — Superintendence qf High Court,^ 
When an appeal had been preferred by the 
plaintiff to the Jud£^ which ought to have been 
preferred to the CoUector, the Court made an 
order giving the plaintiff thirty days within 
which to prefer his appeal to the CoUector 
instead. Adhibani Nabain Eukabi Bajbaih 

OF BUBDWAN V, PUBIKHIT BAWTBA, Vii Ap. 16 

2. Act X of 1859, *. 108 — SaU by 

Deputy Collector — Appeal.] A Deputy Collec- 
tor sold an under-tenure in execution of a 
decree for rent. An appeal was made to the 
Collector on the ground that the tenure could 
not be sold unless execution had been previ- 
ously issued against the moveable property 
of ^e judgment-debtor. The Collector affirm- 
ed the decision of the Deputy CoUector, but 
on review set aside his former order, on the 
ground that he had no jurisdiction, the sale 
having taken place under the provisions of 
Act X of 1859. An application was made to 
the High Court under s. 35 of Act XXIII of 
1861 to set aside the order of the CoUector, 
on the ground that the CoUector had no 
power to review his own judgment, and con- 
sequently his first order stood, which the High 
Court ought to set aside, and pass such order 
as it might think right, and reverse the order 
of the Deputy CoUector. The question was 
referred to a FuU Bench, whether s. 35 i^lied 
to the order of the CoUector. The FuU Bench 
refused to consider the question referred, on 
the ground that it was the intention of Act 
X of 1859 that the sale by the Deput^^ CoUec- 
tor should be final. In the matteb of the 
Petition of Docowbi Kazi - Sup. Vol 617 

8. Construction of— Superintendence 

of High Court.] The true construction of 
s. 35 of Act XXm of 1861 is, that the High 
Court may caU for the record in any case in 
which a subordinate Court exercises a jurisdic- 
tion when it has none, or exceeds it when it 
has jurisdiction. The words in s. 85 **the 
Sudder Court may set aside the decision passed 
on appeal in such case by the subordinate 
Court, or may pass such other order in the 
case as to such Sudder Court may seem right," 
mean that, where a Court exceeds its jurisdic- 
tion, the High Court ma^ set aside that part 
of the order which is in excess of jurisdic- 
tion, and that, where the decision of the 
subordinate Court is made on appeal in a case 
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ACT XZIII OF 1861, 8. S5- continued, 

in whioh it has no appellate jorisdiction, the 
proper order is to set aside the decision 
altogether. If an appeal be heard by a 
isubordinate Court whioh has no jarisdiction 
to hear it, when it ought to be heard by 
another subordinate Court whioh has jurisdic- 
tion to hear it, the Court may set aside the 
decision of the Court which had no jurisdic- 
tion, and may, if it think right, refer ihe case 
to the Court which had jr^isdiction, even if 
it be too late to prefer a fresh appeal to 
that Court. The Judge having entertained an 
appeal where none lay, is no ground for 
interfering with a decision which the Legisla- 
ture intended to be final. Jackson, J., 
differed. In the matter op the Petition 
OP SUBJAN OSTAOUB - - Sup. Vol 681 

, 8. 87 — Appeal — " Power*** — ** JnritdiC' 

tionr^ S. 37 of Act XXIII of 1861 does 
not apply to cases where the subject which 
is being dealt with by the Court is not 
the actual appeal itself, and cannot, therefore, 
be rightly treated as standing in an analogous 
position to that of the original suit itself ; 
and further that the same section has not the 
effect of making s. 7 of the same Act appli- 
cable to cases where the Appellate Court has 
passed an order under ss. 6 and 6, dismissing 
the appeal. SemhU. — ^The word " i>ower8 " in 
8. 37 of Act XXIII of 1861 is not synonymous 
with, and does not comprehend, ^' jurisdic- 
tion.** Ealikrishna. Chandra v. Harihar 
Chuckerbuttt - - - - i A. C. 156 

ACT IV OF 1862, 8. 10. 

See Bank of Bengal. 
ACT Z OF 186S. 

See Stamp. 
, 88. 16 and 17. 

See Appellate Court. 
ACT XV OF 1862, 8. 1. 

Set Sentrnoe. 

ACT ZVIII OF 1862, 8. 41. 

See Arrest of Judgment. 
ACT ZX OF 1868— 5Mi^ for declaration oj 
tnuts of a temple.'^ In bringing a suit under 
Act XX of 1863 it is not necessary to show 
that the temple was one which was formerly 
under control of the Board of Revenue. The 
Act applies to property in Calcutta. Ganes 
Sing v, Bamgopal Sing - - ~ ▼ Ap. 66 

, 88. 4, 7, and IS—Wakf— Public and 

private endowments — Reff. XIX of ISIO — Jtirie- 
diction of Civil Court — Suit to renioveMutmalli,'] 
.4., a Mahomedan lady, executed a wakfnama 
purporting to dedicate the whole of her property 
to an imambara in her house, for the purpose 
of perpetuating various Shiah ceremonies. By 
the wakfnama she constituted herself joint- 
mutwalli with one J?., and caused the names of 
herself and B, as mutwallis to be substituted 
in the Collector's register for her own name as 
owner. On the death of B.y A. acted as the sole 
mutwalli The wakfnama was publicly regis- 
tered. But though the property was styled 
* wakf ,' and A, the mutwalli thereof, in all 
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ACT XX OF 1868, 88. 4, 7, and IS^continued. 
documents oonnected with the estate, A, all 
along continued to deal with it as absolute 
proprietress, and the dedication, though made 
in 1862, was never under the control of the 
Board of Revenue or of local agents. In a 
suit, which the plaintiffs obtained leave to 
institute under a 18 of Act XX of 1863, to 
remove A. from the mutwalliship, on the ground 
of misfeasance, held^ the wakfnama did not 
constitute a public religious establishment 
within the meaning of Act XX of 1863, and 
that, therefore, the Judge below had no 
authority to give the plaintiffs, under s. 18, 
leave to sue ; and that his decision was con- 
sequently ultra vires, S. 18 of Act XX of 1863 
applies only to such religious establishments 
as were under the control or superintendence 
of the Board of Revenue or of local acrents 
under Reg. XIX of 1810, and were trans- 
ferred to trustees or managers under s. 4 
of the Act. Delroos Banoo Begum v. Nawab 
Stud Ashgar Ally Khai? - - zv 167 

ACT XXI OF 1868. 

See Recorder's Act. 

Small Cause Court, Rangoon, 
supbrintbndincb op high 
Court. 

ACT VI OF 1864. 

See Whipping. 
ACT XVI OF 1864. 

See Registration Act XVI of 1864. 

ACT XXVI OF 1864. 

See Small Cause Court, Prbsidbnct 
Towns. 

.8.9. 

See Contract Act, s. 27. 
Costs. 

Small Cause Court, Prbsidsnct 
Towns. 

ACT X OF 1866. 

See Succession Act. 
ACT XI OF 1866. 

See Small Cause Court, Mofussil. 
Small Cause Court, Rangoon. 
, s. 6. 

See Special Appeal. 
, 8. 21. 

See Limitation. 
Review. 

ACT XIII OF 1866. 

See Assessor. 

Offence committed on the High 
Seas. 

ACT XX OF 1866. 

See MooKTEAR. 
Pleader. 
ACT X OF 1866. 

See Company. 
ACT XX OF 1866. 

See Registration Act XX of 1866. 
ACT X OF 1867, s. 1. 

See Small Oa.usb Court, Mofussil. 
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ACT Zni OF 18Q7, u. 80%ad 80— Crtmifia/ 
Proeedmre Code {Act XXV of \^\),8. 404— 
Distributum of fine — Possession of opium,'\ 
Upon the oonviotion of oertam persone under 
s. 20, Aot XIII of 1867, for illicit poasession of 
opium, the Magistrate sentenced them to pig- 
ment of a fine, and directed that, upon the 
realisation thereof, one-half should be paid to 
the Inspector of Police who had apprehended 
the prisoners, but refused to pay the other half 
in accordance with s. 30 (for reasons set forth 
in his order) to the person who gave the 
information. On a reference by the Sessions 
Judge to the High Court,— ^^, the High 
Court could not interfere under s. 404 of 
the Code of Criminal Procedure. The distri- 
bution of the fine under s. 90, Act XIII of 
1867, formed no part of the Magistrate's judg- 
ment. Queen 9. Bahdyal Sisa - Tiii Ap. 7 

AOTZZIYOF 1867. 

See Illegitimacy. 

ACT ZZn OF 1867. 

See Stamp Act XXVI of 1867. 
Valuation of Suit. 

ACT IZ OF 1868 — Certificate tax^Neglect to 
take out certificate — Fine A The fine hnposed 
under s. 17, Act IX of 1868, for neglect 
to take out a certificate, must not be lees than 
twice the amount for which such certificate 
should be taken out Queen v. Bam Gobind 
Chuokerbutty - - - - ii Ap. 40 

ACT nV OF 1868. 

See Prostitute. 

ACT lY OF 1869. 

See DiYOBCB Act. 
ACT XV OF 1869. 

See PsisoNEBS* Testimony Act. 

ACT ZVIII OF 1869. 

See Stamp Act XVIII of 1869. 
ACT Z OF 1870. 

See Land Acquisition Act. 

ACT Xnr OF 1870 (Repealing Act, 1870;, 
& I— Procedure of High Court,'] Act XIV of 
1870 (the Repealing Aot, 1870) does not affect 
the procedure of the High Court Ram 
Chundeb V. Choonbelal - - - zii86 

ACT ZZI OF 1870. 

See Probate. 

ACT XXVII OF 1870, s. 10, S94 k— Lottery 
office — Institution of criminal proceedings — 
Sanction of Oovernment,'] No charge for the 
offence (of keeping a lottery office) under 
8. 10, Act XXVII of 1870, 294a, can be 
entertained without the authority of the Local 
Government. Queen v. Nga Cho - vi Ap. 98 
ACT I OF 1871, 8. 19. 

See Penal Code, ss. 405, 406. 

ACT VIII OF 1871. 

See Registration Act VIII of 1871. 
ACT IX OF 1871. 

See Limitation Act IX of 1871. 
ACT I OF 1872. 

See Evidence Act. 



ACT X OF 1878. 

See Oaths Act. 

ACT III OF 1874. 

See Succession Act, s. 4. 

ACT X OF 1876. 

See High Coubts' Cbiminal Proce- 
dure Act. • 

ACTS OF PABTIES AS EVIDENCE OF THEIB 
IHTEHTION. 

See Estoppel. 

ADDITION OF WOSDS TO CONTRACT AFTER 
SIGNATURE. 

See Contract. 

ADDITIONAL JUDGES. 

See Bbng. Act VIII of 1869, s. 102. 

ADJOURNED HEARING. 

See Civil Procedure Code, s. 111. 

ADJOURNMENT FOR CONVENIENCE OF COUN- 
SEL. 

See Practice. 

ADJUSTMENT OF CLAIMS. 

See Debtor and Cbbditob. 

ADMINISTRATION. 

See Cebtificatb of Administration. 
Letters of Administration. 
ADMINISTRATION, SUIT FOR 

See CrviL Procedure Code, s. 34. 

S. — Petition for Administration Sum* 
mons— Plaint. ] A petition for an administra- 
tion summons may be ordered to be taken as a 
plaint, and as the foundation of an adminis- 
tration suit. In the matter of the Estate 
OF Samuel Fenn. Mackintosh O.Wilkinson, 

[iiiAp.8 

8. Dividend in respect of debt against 

the estate — Proof of deht^^Date from which 
amount of debt is to be estimated,] In the ad- 
ministration by the Court of the estate of a 
deceased, the dividend in respect of a debt 
against the estate is to be estimated on the 
amount of the debt at the date of the order 
for payment, and not at the date of proof. 
Agra and Masterman*s Bank «. Robin- 
son. In the mattbb of the Land Mobt- 
GAGE Bank of India - - vi Ap. 140 

4. Suit by creditor — Misjoinder — Multi- 

farionsness — Practice.] The principle of <^e 
rules that the creditor of a deceased person 
suing for administration is in the same situa- 
tion with regard to all other j^ersons as if he 
were bringing an action at law against the ad- 
ministrator, and that a debtor to tiie estate of a 
deceased person can only be made answerable 
as such debtor by the representative of tiie 
deoeased*s estate, is to be adhered to in this 
country, where there is a different procedure. 
Therefore, where, to a suit brought against tiie 
Administrator-General as administrator of the 
estate of one W. B, by a creditor of tiie de- 
ceased, other persons who also had a claim 
against the estate were made defendants, on 
the allegation that they had realised and were 
in possession of assets of the estate of tiie 
deceased,— A«2i, that there being nothing to 
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ABimnSTRATIOH, SITIT TOR-^contitwetL 

Bhow that saoh persons were in the position 
of an executor or administrator de son tort^ 
or that they had been partners with the de- 
ceased, or tiiat they could not be sued, if neces* 
sary, by the legal representative himself, and 
there being no Q|lier circumstances which 
would make it equitable that they should be 
sued jointly with the legal representative, 
they were wrongly made parties, and the suit 
ought to be dismissed as against them for 
misjoinder. Even assuming the facts were 
such Uiat the plaintiff was entitled to sue 
them as legal representatives of the estate, he 
should not mix his own claim with that which 
the Administrator*G^neral might have against 
them. Dhunraj v, Bboughtok - zv 396 

6. Suhsequent suit to set aside sale by 

executor.'} A decree in an administration suit 
brought by the parties whose interest had 
been sold against the executor of their father's 
will, by whom the sale had been made, held to 
be no bar to the maintenance of a suit against 
the purchaser to have the sale set aside. 
Dhonekdbo Ghukdbb Mooksbjbb v. Mutty 
Lall Mookkbjbjs - - ziv P. 0. 276 

ADMIHISTBATOR, DECB£E A6AIHST. 
See SnccBssiON Act, s. 282. 

ADMIHISTRATOB-OEHESAL. 
See Illegitimact. 

ABlIUriSTBATOR-OEHEBAL'S ACT. 
See ILLBGITIMAOT. 

admiealtt acts. 

See Jurisdiction, Admiralty. 
ADMIEALTT COURT, PRACTICE OF. 
See Ship, Arrest op. 

ADMISSIBILIT7 OF EVIDENCE. 
See EviDBNOE. 
Bbgistration. 
Stamp. 

ADMISSION. 

See Estoppel. 

EviDENOB Act I of 1872. 
Onus Probandi. 
Principal and Aoent. 
Variance between Pleading 
AND Proof. 

S, Suit to set aside deeds — Petition,'] 

Defendant claimed to hold a mokurruree 
tenure under deeds executed by plaintiff, 
■emindar. The plaintiff denied &e authen- 
ticity of the deeds, and sued to set them aside. 
The lower Courts dismissed his suit as barred 
by limitation, on the ground that plaintiff 
had, in a petition before the C!ollector, admitt- 
ed that defendant was mokurrureedar of the 
tenure, and tiiat this being so limitation ran 
against him from the date of the deeds. Held, 
l£atthe case should have been tried on the 
merits, as the petition was not a conclusive 
admission of the genuineness of the deeds, 
and it was not right to infer from it that 
plaintiff knew of their existence at the time 
of their professed date. Rajah Sabib Pboh- 
LAD Sen v. Eun Bahadur Singh - ii P. C. Ill 



ADMISSION— <MMiAtr0i. 

8. — Written statement^ Qualified state* 
n%ent,^ Per Macphebson, J.— The opinion of 
the Full Bench in Pulin Beharfe Sen v. 
Watson was that, if a party makes a quiUified 
statement, that statement cannot be used 
against him apart from the qualification ; not 
that if a man makes a series of independent 
unqualified statements, those statements can- 
not be used against him. That case goes no 
further than to lay down, that an unfair use 
is not to be made of a man^s written statement, 
by trying to convert into an admission by him 
that which he never intended to be an admis- 
sion. Baikantanath Koomar o. Chandra- 
mohan Chowdhry - - - i A. C. 183 
See PuLiN Behareb Sen v. Watson. 

[Sup. Vol. 904. 
4. — Pleadings-^ Admission by one qf 
several drfendants — Relinquishment — Disclaim 
mer of title,] i2., holding estates in Bengal 
jointly with his brothers as an undivided 
Hindu f amUy, died leaving a widow S, and three 
unmarried daughters^., 8, M., and N, On her 
husband's death 8. continued to reside witlr 
his brothers, and was supported out of the 
income of the joint estate. All the daugh- 
ters married in the lifetime of S., and B. 
became a widow without having had a 
child. After the death of S.^ and in the 
lifetime of 8, if., N, also became a childV 
less widow. 8. M, died after her mother 
leaving a son, R, K. R K., on attaining, 
majority, sued to recover, with mesne profits, a 
4-anna share of the ancestral estates to which 
he claimed to be entitled on his mother's death 
as heir of i2., and from which he alleged he 
had been dispossessed by the representatives 
of RJ's brothers, whom he made defendants 
in the suit, joining B, and N, with them as 
co-defendants. Some time after tiie institu- 
tion of the suit, a petition was filed purporting 
to proceed from B, and JV., by which they 
admitted that the plaintiff was the heir of 
i2., and that they had no defence to offer. 
Held, that N, being the heir of R, R. K. had 
not, during her lifetime, any right to any 
part of the estate, and that his position was 
not altered by the petition, purporting to pro- 
ceed from B, and ^., such petition not amount- 
ing to a conveyance or disclaimer of title 
in his favor. In the English Common Iaw 
Courts, and, a fortiori, in the Courts of Law 
in India, where the pleadings are less techni- 
cal, an admission of a fact on the pleadings 
by implication is not an admission for any 
other purpose than that of the particular 
issue, and is not tantamount to proof of the 
fact. An admission or even a confession of 
judgment by one of several defendants in a 
suit is no evidence ag^ainst another defendant. 

AMIRTOLAL BOSB 1^. BOJONEEKANT MiTTBB, 

[XV p. C. 10 

6. False statement by defendant,] A 

plaintiff cannot take advantage of a state- 
ment made by a defendant which at most 
amounts to a piece of evidence, and not to an 
admission, but which is found to be untrue, 
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ABmSSIOH — continued. 
unleBS it be shDwn that the atatns of the plain- 
tiff had been affected, or that he had been misled 
hj «Doh statement. Grish Ghancba Ghobk 
V. Ibsab Ohandka Hookbbjbb - iii a. 0. 887 

e. Suit for resumption of lands— Previ- 

9ue suit to assess the lands — Evidence.'} An 
admission by a jagiidar in a suit brought by 
€krremment to assess titie lands, that the lands 
were comprised in a semindari, is evidence of 
tiiat fact m a suit by the zemindar to resume 
those lands. FoBBBS v. Mib Mahomfd Taki, 

[▼ P. C. 5a9 

7. Joint family— Misrofresentation.} In 

a snit by a member of a joint family to re- 
ooTer possession of certain property alleged 
to belong to the joint estate, bnt which had 
been purchased by the defendant at a sale in 
execution of a deoiee passed against the estate 
of R,y one of the members of the family, for his 
separate debt, the defendant alleged, as show- 
ing the property was the separate property, 
of R,^ tlukt, on one occaaon, when R. B., the 
kurtOf and a third member of the family, 
entered into a seourity bond with the OoUec- 
tor, whereby IL pledged the property in suit, 
and tiie two others pledged other properties, 
each of them described the propertjr pledged 
by him as being in his possession " without the 
right of any co-sharers." Held, that th^ mis- 
representation as to his separate ownership 
made by R. in the security-bond given to the 
Collector could not be regarded in the present 
soit as more than an admission inconsistent 
with the tdUe now asserted by the plaintiff, the 
defendant not having purchased on the faith of 
such misrepresentation. Boodh Singh Dhoo- 

DOBIA 9. GUNESH GHUNDEB SBN - ZU P. C. 817 

ADOPTIOV. 

See Hindu Law, Adoption. 

ADOPTION, DOUBLE. 

See Hindu Law, Will. 

AD0PTI0V,S1TIT TO SET ASIDE. 

See Declabatoby Dkcbbb. Suit fob. 
Limitation Act XIV of 1869, 

B. 1, CLS. 12 AND 16. 

ADULTBBT. 

See BivoBGE Aor. 
ADULTERY OP PABTNEE WITH WIFE OP 00- 
PABTEEB. 

See Pabtnbbship. 

ADYEBSE POSSESSION. 

iS^ Liiiitation Act XIV of 1859, 
B. 1, cl. 12. 
Tbustbb and Cestui que Tbubt. 

ADVOCATE. 

See Counsel. 
Witnesses. 

2. . Ri{fht to appear — Criminal Courts — 

Prosecution— Pleader.] A counsel or pleader is 
entitled to appear and act on behalf of the pro- 
secution in the Criminal Courts. Chandi 
Chaban Chattebjbe v. Chandba Kuhab 
Ghobk - - - - - - ?Ap.70 



ADVOCATE— ^fi^mif^i. 

S. Right to appear — Appeal from 

mofussU— Non-intervention of vakeel or attor- 
ney.} An advocate of the High Court may 
appear at the hearing of an appeal from the 
mof ussil on the direct instruction of a client, 
and without the intervention of vakeel or at- 
torney. Gobind Chundeb Dutt v, Hendby, 

[jdv Ap. la 

4. Suspension from practising — Matus 

a/nimus— Ground for suspension} An order of 
a High Court suspending a barriister from prac- 
tice for five years set aside, on the ground that, 
although there had been grave irregularity, 
there was no malus a/nimus to show an inten- 
tion to oommita fraudulent act In be Newton, 

[x P. C. 88 

AFFIDAVIT, FILIEO OF. 
iS^0 Pbacticb. 

AFFIDAVIT, SUFFICIEICT OF. 

See Rule to show Cause. ' 

AFFIDAVITS, C0NTBADICT0B7. 

See Injunction. . 
AGE OF MAJ0BIT7. 

See Majobity, Age of. 

A6EET. 

See Civil Pbocedube Code, s. 17. 
Pbincipal and Agent. 

AOEET, AUTHOBITT OF. 
See Company. 

AGBEEMEET AS TO MODE OF FIXIEO BOUH- 
DABIES. 

See Accbetion. 

AGKEEMEET DEFUTIHO SHABES IH IMMOVE- 
ABLE PBOPEBTT. 

iS^0 Limitation Act XIV of 1859, 
s. 1, OL, 12. 

AOBEEMENT NOT TO ALIEIATE. 
See MoBTQAaE. 

A6BEEMEHT HOT TO APPEAL. 

See Appeal to Peivy Council. 
Costs. 
Counsel. 

AOBEEMEHT HOT TO PABTITIOH. 

See Hindu Law, Paetition. 

AOBEEMEHT TO ABIDE BT PB0CEEDIH6S COH- 
TBABT TO THE 0BDIHAB7 CUBSUS CUBLSL 
See Estoppel. 

ALIEHATIOH. 

See Attachment. 

Civil Pbocedube Code, a 240^ 
Hindu Law, Alienation. 

ALIEHATIOH BT 6BAHTEK 
See Besumption. 

ALIEHATIOH OF AHCESTBAL PBOPEBTT, SUIT 
TO SET ASIDE. 

&r<9PABTIES. 

ALIEHATIOH, PBOHIBITIOH A6AIHST. 
Sec Will. 

ALIM0H7. 

See DivoBCE Act. 
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ALLONGE. 

See Government Pbomissobt Note. 

ALTEBATION OF CONTRACT AFTER SIGNA- 
TURE. 

See Contract. 
ALTERNATIVE CHARGE 

See False Evidence. 
ALTERNATIVE STATEMENT. 

See False Evidence. 
AMEEN. 

See Civil Procedure Code, b. 180. 

2, Local investigation — Act VIII of 

1859, «. 180.] Fnnotions of an Ameen appoint- 
ed to hold a local investigation, nnder s. 180, 
Act VIII of 1859, discnfised. Iswarchandra 
Das V, Jugal Kishor Chuckbrbuttt, 

[iv Ap. 88 

8. Local invetiigation — Suits for en- 
hancement of rent — Power of Ameen to examine 
wUnesses^Act VIII of U59, s. 180.] In snits 
for enhancement of rent it is a proper oonrse 
of procedure to appoint an Ameen to make a 
local investigation in order to enqnire as to the 
description of thq land and as to the rates 
paid in the neighbonrhood for similar land, 
and the Ameen has power, under s. 180, Act 
VIII of 1859, to examine witnesses in the mat- 
ter. Gaur Chandra Boy v. Bashbehari 
DxjTT - - - - - > i S. N. i 

4. — — An Ameen appointed to hold a local 
investigation has power to examine witnesses re- 
lative to the matter he has to enquire into ; but 
the Munsif has no power to du-ectthe Ameen 
to try the whole case : when this course was 
adopted, the High Court expressed their dis- 
approval of such a practice, and remanded the 
case to the Munsif for retrial Baghunath 
Shaw v, Bajkribhna Deb - - i S. N. ii 
AMEEN, REPORT OF. 

See Evidence. 
ANCIENT RIGHT. 

See Prescription. 
ANTICIPATION, RESTRAINT ON. 

See Succession Act, s. 4. 
APOSTATE FATHER. 

See Mahomedan Law, Marriaqb. 
APPEAL. 

See Act XXIII of 1861, s. 35. 
Appeal in Criminal Cases. 
Appeal to Prtvy Council. 
Beno. Act III op 1870. 
Injunction. 
Land Acquisition Act. 
Letters Patent, cl. 15. 
Becorders* Act. 
Beview. 

2. Civil Procedure Code (Act VIII of 

1869), *. 243 — Order postponing sale — Act 
XXlIIof 1861, *. 1 1.] An appeal lies from an 
order passed under s. 243 of Act VIII of 1859, 
postponing the sale of the property attached, in 
order to enable the judgment-debtor to raise 
the amount of the decree againthim (Jackson, 
J., dissenting). Hanuman Prasad v. Ajodhya 
Prasad - - - - - i F. B. 7 



k!BV'l^LL— continued. 

3. Ciml Procedure- Code {Act VIII df 

1859), *. 347 — Order rejecting application for 
re-admiAsion of appeal,"] No appeal lies against 
an order rejecting an application for the re-ad- 
mission of an i^peal under s. 347, Act YIII of 
1859. Amiruddin i;. Jiban Bibee - i F. B. 101 

4. Talabana^ failure to deposit— Appli- 

cation for review of jttdgmentA A. filed a 
memoraxidum of appeal, but failed to deposit 
the sum required to defray the cost of issuing 
the usual notice on the respondent. When the 
case came on for hearing, it was found that, 
in consequence of A,*s failure to deposit, no 
notice had been served on tiie respondent ; and 
the Judge dismissed the appeal under s. 6 
of Act XXIII of 1861. Within 30 days after 
this, A. presented a petition, explaining tiie 
reasons of his default, and praying that, on 
payment of the talabana, the appeal might be 
restored to its place ; but the Judge, without 
considering the reasons which A, had given in 
his petition, disallowed his praver. BM, that 
no appeal lay from the order of the Judge re- 
jecting A.*s petition, which was of the nature 
of an application for a review of judgment. 
Kalikrishna Chandra v. HariharChuckbr- 
BUTTY - - - - - i A. C. 156 

5. Award — Order ejecting application 

to file— Act VIII of 1859,*. 327.] No appeal Ues 
from an order rejecting an application to file 
an award (Mitter, J., duhitajite), BOT Pri- 

YANATH CHOWDHRY V. PrOSONNOCHUNDER BOY 

Chowdhry - - - - 11 A. C. 249 
Chintaman Sino v. Musst. Uma Kunwar, 

[Sup, VoU 505 

6. Award— Act VIII of 1859, *. 327.1 

In an arbitration case between a mahajun ana 
his gomasta, an award was made to the effect 
that Bs. 725 were outstanding and due to the 
kuti, of which Bs. 483 were due to the miUiajun 
and Bs. 241 to the gomasta; and that the go- 
masta should i>oint out the parties owing tiie 
Bs. 483,or in default make good the amount; 
The mahajun applied to the Subordinate Judge 
of Bhaugulpore, under Act VIII of 1859, s. 327, 
to file the award. The Subordinate Judgfe 
held Uiat it was not proved that the goma^ 
had done as required by the award, and ordered 
him to pay the deficit. The gomasta appealed 
to the Judge, who held that no appeal lay ttoisL 
the judgement of the Subordinate Judge en- 
forcing the award. Held on special appeal, 
that the Subordinate Judge*s judgment decided 
a question of fact not determined by the 
award, and that an appeal would lie. Bam- 
bhanjan Bhukut V, Srikishen Bhakat, 

[ii A. C. 860 

7. Awardr-Act VllI of 1859. ss, 325 

and 327.] An application was made under 
s. 327 of Act VIII of 1859 to file an arbi- 
tration award, and the Court, after calling on 
the opposite party to show cause why it should 
not be filed, rejected the application. Held, 
that the case did not come witiiln the meaning 
of 8 325, and that the order being simply 
one '' rejecting an application to file an awaid,*' 
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was finaL Rajkumab Sing v. Kali Charan 
SiNQ - - - - - iAp.80 

8. — Arbitration award — Aet VIlI of 
1859, «. 325.] An appeal lies from an order en- 
forcing ezecntian of an arbitration awud, or 
from a decree nnder s. 325 of Act VIII of 1859 
Wali Alam v. BibiNabban - iii Ap. 104 

9. Arbitration wnoard — Aet VIII of 

1859, M. 326, Z21''Fvnal%tif of decree.] On the 
application of one party to a reference to arbi- 
tration, without the intervention of a Gonrt, 
to have tiie award filed and for judgment 
thereon, an objection of the other party that 
the award had been come to after the arbi- 
trators* authority had been repudiated, was 
overruled, and judgment was passed by the 
Munsif in accordance with the award. Beld 
(Paul, J., dissenting), an appeal lay from the 
decision of the Munsif. In another case the 
question was referred to a Full Bench, whether, 
when an award has been ordered to be filed, and 
judgment has been given in accordance with it, 
under s. 327 of Act VIII of 1859, is such judg- 
ment open to appeal ? The answer given (Paul, 
J., dissenting) was :— It is open to an appellant 
to show titiat the paper which has been filed is 
not an award. If it is an award, and judgment 
is given in aocordanoe with such award, such 
judgment is final. Por Paul, J.— The judg- 
ment is final: Sashti Chabah Ghattebjee 
«. Tabak GHAin>BA Ghattbbjeb, andLALA 
IswABi Pbasad r. Bib Bhanjan Tewabi, 

[▼iii F. B. 315 

10. -^— Arbitration — Finality of decree — 
Award, judgment acceording to— Act VIII of 
1859, M. 324 a/nd 325 ] A suit in the Munsif s 
Oourt was, after issues had been settled and 
evidence on such issues adduced by both par- 
ties, referred by consent of parties to arbitra- 
tion. The arbitrator made his award, and on 
the next day an order was recorded by the 
Munsif that the parties were to file their ob- 
jections to the award in one day, notwith- 
standing that B. 324, Act YUI of 1859, allows 
the parties ten days for such purpose. The 
plaintifb, in accordance with that order, filed 
a petition of objection to the award, and an 
order was endorsed by the Munsif on this 
petition, that it should be laid before the Gourt 
with the papers of the arbitrator. The Mun- 
sif then gave his judgment, in which he went 
into the evidence, and, overruling the objec- 
tion of the plantiffs, g^ve a decision on the 
merits, which decision was in accordance with 
the award. Held^ that such judgment, though 
in accordance with the award, was not final 
under s. 325 of Act VIII of 1859, but was open 
to appeaL In order to make it final, it should 
appear that all the proceedings have been 
regular, and the directions of Act VIII of 1859 
complied with. Ounga Nabain Ghobb v. 
Kam Ghand Bose ~ - - - zii 48 

11. ArbUration — Aet VIII of 1859, 

*. 325.] Judgment under s. 325, Act VIII of 1 859, 
if given according to the award, is final ; but 
auoh judgment to be final must be one in 



h^BVUL—continned. 

accordance with the provisions of s. 325, and 
where the Judge gave judgment without allow- 
ing sufficient time for objections to be made 
to the award or for the award to be set aside, 
the judgment was held to be not one within 
B. 325, and, therefore, subject to appetd. 
Jatmanqal Sinqh v. Mohanbah Mabwabi, 

[vlii 319 note 

18. In a suit in the Munsif s Gourt' seven 

issues were fixed for determination, and the 
suit was then referred by agreement to three 
arbitrators. In ooming to an award tiie arbi- 
trators took up specific^y some of the issues 
framed in the Munsif s Gourt, and declined 
to enter into others. They determined the 
matter in issue between the parties, and the 
award was signed by the three arbitrators. 
Two of the arbitrators subjoined to the award 
a suggestion which, if acted on, would prevent 
the necessity of carrying out the award. The 
Munsif dealt with this suggestion as sur- 
plusage, and gave the plaintiff a decree in 
accordance with the awa^d sig^ned by the three 
arbitrators. In appeal it was contended that 
the award was not a legal one, and it was 
sought to set the decree of the Munsif aside ; 
but the Judge found that the decree was in 
accordance with the award, and that he waa 
precluded by s. 325 from disturbing the deci- 
sion of the Munsif. On special appeal it 
was contended that the award was incom- 
plete as all the issues were not decided, and 
that the decree was not in accordance with 
the award as it did not embody the suggestion 
of the two of the three arbitrators. Held, 
that the decree was in aocordanoe with tiie 
award, and was, therefore, final under s. 326. 
Sarbobbb Kamto Bhuttaghabjeb V, 
Anadta Kanto Bhuttaghabjeb zii Ap. 10 

Madhusudan Das v, Adoito Ghaban Das, 

[vlii 316 note 

13. A suit was referred by the Munsif 

to arbitration under s. 315, Act VIII of 1859. 
The arbitrators were of opinion that the case 
of the plaintiff was fictitious, but neverUieless 
gave an award in his favor. The Munsif refus- 
ed to uphold the award, on the ground that the 
arbitrators had been gruilty of misconduct in 
giving an award contrary to the evidence. 
The Judge reversed tiieir decision, on the ground 
that the Munsif had no jurisdiction to refer 
to the evidence taken before the arbitrators in 
order to determine whether they were guilty 
of misconduct or not : he gave judgment in 
accordance with the award. Held, that his 
decision was not final under s. 325, Act VIII of 
1859 : the provisions of that section refer only 
to the Gourt by which the case is referred to 
arbitration. The Munsif was entitled to refer to 
the evidence before the arbitrators in order to 
determine whether they had misconducted 
themselves or not. Pabbshnath Dey v. 
Nabin Ghandba Dutt - - v Ap. 77 note 

14. Execution of decree — Act XXIII 

of 1861, s, 11.1 The Munsif, on the applica- 
tion of a judgment-debtor , set aside a sale 
held in execution of a decree passed against 
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him, on the ground that the decree was barred 
by lapse of time. The judgment-creditor ap- 
pealed to the Judge, who rejected the app^ 
on the gnround that no appeal was allowed &om 
such an order. Held in special appeal, that, 
under s. 11 of Act XXIII of 1861, an appeal 
lay from the order of the Munsif. Dhan 
BiBEK 9. Habadhan Bam - - ii Ap. 11 

16. Act XXIII of IS&lySAl—Uofeeiitum 

of decree — Limitation — Representative of decea$' 
id debtor,'] A decree was obtained in 1849, and 
execution issued in 1862. Several subsequent 
applications for execution were made, against 
one of which the objection was raised by some 
of the representatives of the judgment-debtor, 
that the decree was barred by lapse of time ; but 
it was overruled by the High Court in si>ecial 
pppeaL A further application was made, and 
was opposed by one of the representatives who 
had since attained his majority, upon the 
ground that the suit was barred. The Munsif 
disallowed the objection. On appeal the Judge 
reversed his decision. Held in special appeal, 
that the terms of s. 11, Act XXIII of 1861, do 
not prohibit an appeal by a representative of a 
deceased judgment-debtor against an order 
passed in execution of a decree against his 
ancestor. Bibhtu Nabayan Bandopabhya ». 
Ganqa Nabayan Biswas - iii A. 0. 40 

16. Aot XXIII of 1861, *. 11 — Act 

Till of 1869, *. 208— ^*#i^Jiwitf«« of decree,'] 
Under s. 11, Act XXIII of 1861, no appeal 
lies from an order passed under s. 208, 
Act VIII of 1869, substituting the assignee of 
a decree in the place of the original decree- 
holder. Megh Nabayan Sing v. Radha Pba- 
BAD Sing - - - - -ivA.G. doo 

17. ^— Surety — Execution of decree — Act 
Vlllqf 1869, «*. 204 and 363— Act XXIII of 
1861, M. 11 oTid 36.] Where a person becomes 
a surety in the course of the proceedings on an 
appeal, to pay all. such sums as may be decreed 
against the plaintiff on appeal, the decree, 
when passed, can be executed against the 
surety under s. 204 of the Civil Procedure 
Code, and an appeal will lie from an order 
made in execution of such decree against the 
surety. Akhut Bamana «. Ahmed You- 
BAPPJI ----- viiSl 

18. — Assignment of interest in subject' 
matter of sfiit — Might of purchaser.] The pur- 
chaser of the right, title, and interest of the 
defendant in a suit in and to the luid the 
subject-matter of that suit, has no right as 
such to appeal from a decree passed against 
the defendant. Gajadhab Pbabad v. Ganesh 
Tewabi _ - - - vii 149 

19. Order of Magistrate dismissing mi- 
nisterial officer — Commissioner of Revenue and 
Circuit.] The Commissioner is the proper 
authority to whom an appeal lies from the 
order of a Magistrate dismissing a ministerisd 
ofScer from his post, and the order of the Com- 
missioner passed in appeal is final. In be 
Pabbhu Nabayan Singh - iii A C. d70 



JLBTEAL-'eontinued. 

80. Measurement of land — Order of CoU 

lector as to standard of measurement — Beng. 
Act VI of 1862, M. 9 and 11.] When the right 
of a proprietor to make, under s. 9, Beng. 
Act VI of 1862, a measurement of a tenure, h 
disputed solely on the ground that the proper 
standard i>ole of measurement under s. 11 
is not employed, the Collector has power to 
enquire into and decide the true length of 
the standard pole, and an appeal lies from his 
decision. Manm ohini Chowdhbain v. Pbbm- 
ohandBoy - - - - viF. B.1 

21. ComplaintSuit—Act X of 1859, ss. 

145 and 160.] A complaint under s. 145 of Act 
X of 1869 is not a suit, and does not fall within 
the description of the suits in which, under 
s. 160, an appeal is given to the ZUla Judge. 
In the hatteb of the Pstitxon of Ama- 
natulla ----- Ti6d9 

22. Act XXVI of l%67^Valuation of 

suiU] Under Act XXVI of 1867, the decision 
of a Court of first instance as to the valuation 
of the subject-matter of a suit is final. Ibhan 
Chandba Mookebjeb V, Lokenath Boy, 

[vi Ap. 18 

28. Aet VIII of 1869, ss, 30 and 36— 

R^ection of plaint for undervaluation — Ad 
XXVI of 1867, Seh, B,, ofrt. 11 note— 
Stamp.] Where a plaint is rejected under 
s. 30 of Act VIII of 1869 by the first Court, 
on the ground that it is undcorvalued, an 
appeal lies from such order imder s. 36 of 
Act VIII of 1869, and this appeal was not 
taken away by the note to art. 11, Boh. B 
to Aot XXVI of 1867, the object of which 
was to prevent appeals only where the ques- 
tion merely related to the amount of stamp 
to be impressed ui>on the plaint. Collsotob 
OF Sylhbt v. Kali Kumab I>utt, 

[vii F. B. 668 

Contra, Mudhxtsvdan Chitgkbbbutty v, 
Bymani Dasi - - " Til 664 note 

24. Act XL of 1868, ss, 21 and 28 — 

Order rejecting application for removal of 
guardian ] The order of a Judge, rejecting an 
application for the removal of a guardian 
under Act XL of 1858, is appealable. In the 

MATTEB OF THE PETITION OF HAHBNDBANATH 
MOOKEBJBE - - - - vii Ap. d 

26. Bengal Civil Covrts Act ( VIof\91\\ 

s, 22 — Sulfject-matter in dispute—Jurisdiction 
of the High Court,] An appeal from the 
decree or order of a Subordinate Judge or 
Munsif, where the amount or value of the 
subject-matter in dispute in a suit exceeds 
Bs. 6,000, lies to the High Court, although the 
amount or value of the subject-matter in dis- 
pute in appeal is less than Bs. 6,000. In the 

HATTEB OF THE APPEAL OF DVU, ChUNB, 

[iz 190 

20. Eaecution of decree^ Aet XXIII of 

1861, s, 11.] The appeal from an order of a 
Subordinate Judge directing execution to issue 
lies to the District Judge, and not to the High 
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Cooit, where the amount daimed in a snit is 
under Rb. 6,000, although the amonnt sought 
to be recoyered in execution has, by the addi- 
tion of interest since decree, grown to a sum 
exceeding Rs. 6,000. Bxtttanjote Kooeb v. 
Bam DAflB - - - - - -x200 

27. — . jRegs. V qf 1812, *. 26, and V of 
1827,*. 9— Order for attachment and numa' 
gerJ\ No appeal lies to the High Court from 
an order passed by a District Judge, issuing 
a precept to the Collector to hold an estate 
in attachment, and to appoint a manager 
nnder s. 26, Beg. V of 1812, and s. 3, Reg. V 
of 1827. In THE MATTER OP THE Petition OP 

THE COLLBCrrOBOP FUEBEEDPOBE, zii F. B. 866 

2a Act XXlIIo/l^h *. II— Act VllI 

of 1869, «#. 270, 271 — Rvait decree-holdera— 
Proceeds ef sale in execution,'] An appeal 
does not lie, under s. 11 of Act XXIII of 
'1861, £rom an order made under ss. 270 
and 271 of Act YIII of 1869 with regard to 
the claims of several rival decree-holders in 
respect of the proceeds of property sold in 
execution of a decree. MiSBi Kooeb v. 
Mahabaja Maheswab Bttksh Sinq; Mub- 
DBB Kooeb v. Mahabaja Maheswab Buksh 
Sing ; Qubdi Misbee v. Mahabaja Mahes- 
wab Buksh Sing ; Sbiongo Kooeb v. Maha- 
baja Maheswab Buksh Sing - Sap. Vol 18 

20. Act XXIIl of 1861, *. n— Rival 

decree-holders — Attachment under s, 237, Act 
VIII of 1869.] One of several decree-holders, 
who had obtained separate decrees against the 
same judgment-debtor, attached, under s. 237 
of Act YIII of 1869, a fund in the hands of 
the Collector belonging to the debtor, being 
the surplus proceeds of a sale for arrears of 
(Government revenue, and the fund was sub- 
sequently attached by the other decree-holders. 
The fund was not sufficient to satisfy all the 
decrees in f uU. The Principal Sudder Ameen, 
by order of the Judge, heard the various exe- 
cution oases together, but recorded sei)arate 
orders in each case for the rateable distribu- 
tion of the fund amongst the creditors. On 
appeal by the first attaching-creditor, who 
chomed to be entitled to be paid the amount 
of his decree in full, to which appeal the rival 
decree-holders, as well as the judgment-debtor, 
were made parties,— A^^ (^jper Peaoook, CJ., 
and Seton-Kabb, Jackson, andHoBHOUSs, 
JJ.\ that the several orders of the Principal 
Sudder Ameen were substantially only one 
order made upon one hearing in one case, to 
which all the execution-creditors in the several 
suits were parties ; that the rival decree-holders 
were properly made respondents in the appeal, 
and could not be struck out ; and that the 
question to be determined being one between 
tiie rival decree-holders, and not between the 
parties in each suit, the* case was not appeal- 
able under s. 11, Act XXIII of 1861. Held per 
Macphbbson, J., that though no appeal would 
lie as regards the rival decree-holders, the 
appeal was maintainable as regards the judg- 
ment-debtor alone. Deen Dyal Sahoo v. 



APPEAL— conttnued. 

Badha Muddun Mohun Boas; Hattes 
Lall Bhuogut v. Badha Muddun Mohuh 
Does ; Kanta Lall Pundit «. Badha Mud« 
DUN MoHUN Doss - ~ - Sup. VoL 087 

80. —^ Act X of IS69, s. 26.] Ko appeal 
lies to the Civil Court from an order made by 
a Collector under s. 26, Act X of 1869, 
but only to the Commissioner. Phillip v, 
Shibnath Moitbo - - Sap. VoL 21 

Amba Nashya V. Gajan Shxttab -iiAp. 85 

31. Act X of 1869, *. 77.] No appeal 

lies to the Judge from the decree of a Collec- 
tor passed under s. 77 of Act X of 1869 in a 
suit for a sum less than Bs. 100 in value. 
HaMEEDOODEBN V, MOULVIB Bayeooddeen 
Ahmed ----- Sup. VoL 851 

82. Costs— Act VlIIoflSB9,ss.lS7AB9, 

193, Id^^IHscretion, exercise of} Held (Mac- 
phbbson, J. , doubting), an appeal will lie on 
a mere question of costs. Gbidhabi Lal 
Boy V, SuNDAB Bibi - - Sup. VoL 496 

88. — Order in execution of decree — Trans* 
fer of decree in execfition,"] An order passed 
by a Court to which a decree has been trans- 
ferred for execution is not open to appeal, unless 
the order has been made in the course of the 
actual execution of the transferred decree. 
Qtuere — Whether, where a decree has been 
transferred to the Munsifs Court for execu- 
tion, an appeal will lie to the Judge from the 
Munsif 's order in the matter of the execution ? 
In the mattbb of the Petition of Suhat 
Das - - - - - xfli Ap. 27 

34. Act VIII of 1869. *. 230 — Order 

rejecting application nnderri No appeal lies 
against an order of the Court refusing to 
entertain an application under s. 230, Act 
YIII of 1869, by a party other than a defend- 
ant, who disputes the title of the decree- 
holder. Basul Bibi v, Shetkh Mobabik 
Au - - - - -iiAa 808 note 

85. Registration Act (XX 0^1866), ss, 

32, 83, and 84.] No appeal lies from an order 
by a Begistrar refusing to exercise his discre- 
tion under s. 32, Act XX of 1866. Such an 
order oomes neither within s. 83 nor s. 84 of 
the Act. Sabkibs «. Sangbam Sinqh, 

[Ti 578 note 

86. Letters Patent^ cl. l^-^Leane to insti* 

tute suit.] An appeal lies from an order 
granting leave to the plaintiff to institute a 
suit under oL 12 of the Letters Patent. 
Hajeb Ismail Hajeb Hubub «. Hajee Ma- 
homed Hajee Yoosuf; Bohim Btk v. Hadjeb 
Mahomed Hajeb YoosuF - - ziii91 

87. — Admission of after limited ^ period-^ 
Grounds for admission after time-^Sufficient 
cause for delay-^Aot VIII of 1859, s, 333.] 
As to what will be considered sufiSdent cause for 
delay in filing appeal and be ground for admit- 
ting a petition of appeal after the time limited 
by Act YIII of 1869, s. 333. Seobetaby of 
State o. Mutu Sawmt - !▼ Ap. 84 

88. Filing appeal after prescribed time — 

Removal from Jile.] When a petition of appeal 
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has been regifltered after lapse of the time 
allowed by law, the Judge has power, on dis- 
ooyery thereof, to reject or to remove it 
from his file. Jafbb HosBsnr v. Maho- 
med Amib - - .- iT Ap. 108 

89. Cale^ilation of period allowed for — 

JReoMonable gronnd for enlarging time — Re- 
fjiewj] The plaintiff against whom a decree 
had been given did not appeal within the 
twenty days allowed for that porpose; but, 
after the expiration of more than a month, he 
made an application for a review of judgment, 
which was refused after nine months. Nine- 
teen days later he applied to have the time for 
filing his appeal enlarged. Held^ that the 
application was not made in time. Sufficient 
cause was not shown for not having pre- 
sented the appeal within the limited period. 
In calculating the number of days limited 
for appealing, the period occupied by the Oourt 
in disposing of an application for review pre- 
sented during the time limited for appealing, 
must not be reckoned. KoBO Kissen Singh 
«. Kamineb Dassee - - Sap. VoL 849 

40. Time for preferring — Pendency of 

application for reviem.'\ In computing the 
period within which an appeal may be prefer- 
red, the time during which an application for 
review was pending is to be excluded. In the 

MATTEE OF THE PETITION OF BBOJENDBO 

CooMAB Rot - - - Sup. VoL 728 

41. Delayinfiling^^Chronnde for delay."] 

Delay in preferring an appeal should be ex- 
plained. Inasmuch as a new statement of the 
law by the High Oourt is not a sufficient ^cuse 
for delay in applying for a review of judg- 
ment, it is still less an excuse for delay in 
appealing against a judgment. MowBi Bewa 
V, Sooeendbanath Hot - 11 A. C. 184 

Amba Nashya r. Gajan Shutab 11 Ap. 86 

42. Practice^ Act VIIIofn59,e.SiS^ 

jReepondenfs objections.'] A respondent may 
file a notice with the Registrar, specifying 
therein the objections which he intends to take 
on the hearing of the appeal. In the mat- 
tee OF Madhobee Dossee - Sup. VoL 587 

48. Act VIII of 1869, e, U%^PUa of 

limitation.] The first Court held that the plain- 
tiff's suit was barred by the law of limitation, 
but the decision was reversed on appeal, and 
the case was remanded by the lower Appellate 
Court for trial on the merits. The first Court 
then gave a decree for the plaintiff, but on 
appeal the lower Appellate Court dismissed the 
suit on the merits. The plaintiff preferred a 
special appeal to the High Court Held, it was 
competent to the defendant on such appeal, 
under s. 348 of the Civil Procedure Code, to 
raise the objection that the suit was barred by 
the law of limitation. In the matteb of 
THE Petition of Himmat Bahabub, 

[Sup. VoL 429 

APPEAL VESCR-^Decifion of, how far binding 
OH another Court,] The decision of an Appeal 
Bench of the High Court upon a i>oint of law, 



APPEAL VESiCB—continved. 

or the oonstmotion of a document in the oasie 
before them, is not necessarily binding on a 
single Judge of that Oourt, where the same 
question again arises in another suit before 
him. Abhai Ouabak Ghosb v. Dasmani 
DAfll -----_Tie2S 

APPEAL BT DIE DEFEHDAIT, REVERSAL OF 
WHOLE DEGREE OH. 

See Civil Pboobdubb Code, b. 73^ 

AND 8. 837. 

APPEAL IH CRIKINAL CKSEA—CHminaX Pro- 
cedure Code {Act XXV of 1861), *. 411— 
Separate tentenoet — Act X of 1872, #. 273.] 
A, was convicted of offences under ss. 143, 447, 
and 211 of the Penal Code, and sentenced by 
the Magistrate to one month's imprisonment 
for each offence. Held that, under s. 411 of 
Act XXV of 1861, there was no appeal. The 
separate sentences could not be iak^XL together 
and combined into one sentence, so as to give, 
a right of appeal. Queen v, Naoabdi 
Pabamanik - - - i A. Cr. 8 

2. Criminal Procedure Code (^Act VIII of 

1869), 98. 445^ and HBC— Deputy Commie- 
eioner—Act X of 1872, «. 36 aful 270.] The 
right of appeal to the High Court given by 
s. 445c of tjie Criminal Procedure Code to per- 
sons convicted on a trial held by an officer 
invested with the power described in s. 445a, 
is confined to cases in which the officer has 
exercised that power. Queen v. Dhona Bhoota, 

[v F. B. 668 

8. Criminal Procedure Code (Act VIII 

of 1869), %, 422 — Act X of 1872, *. 282.] 
Upon an appeal from a sentence passed by a 
Magistrate, the Sessions Judge remanded the 
case for the purpose of ad&ional evidence 
being taken by the lower Court. Such evi- 
dence having been taken by the Magistrate, 
the case was returned to the Appellate Oourt. 
The Sessions Judge then disposed of ^e case 
in the manner prescribed bys. 419 of the Cri- 
minal Procedure Code. On an application by 
the prisoner to the High Court to be allowed 
to appeal on the merits of the case under 
s. 408. Act XXV of 1861, held, no appeal lay to 
the High Court on the merits. In the matter 
OF THE Petition of Dhanobab Ghose, vi 488 

4. — — Power of single Judge on Appellate 
Side^Rnle 30, Jan. 1866.] A Judge of the 
High Court, sitting alone on the Appellate 
Side, has the power to hear and dispose of 
appeals in criminal cases. Queen i^. Chandba 

JUQI - -----1x6 

6. Difference of opinion between Judges 

of Division Bench— Letters Patent^ cU 36-* 
CHminal Procedure Code {Act XXV of 1861), 
s, 420.] When a criminal appeal is heard 
by two Judges, sitting as a Division Court, and 
Uiev differ in opinion, the opinion of the 
senior Judge must prevail under s. 36 of the 
Letters Patent of the High Court of 1865, not- 
withstanding s. 420 of the Criminal Procedure 
Code. Queen v. Kazim Thakoob 11 F. B. 26 
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A^IAL II OBIMIHAL GASES— (Mm^mrM^. 

6. Power of High Court^Stay of Crimi' 

nal proceedings — Perjury — Forgery.'] When a 
Giyil Oooit direots tnat oriminal proceedings 
be taken against a party to a suit before it for 
perjury or forgery, the High Ck>art has no 
power, on an appeal being preferred against 
the decision of tibiat Ck>nrt, to direct that such 
proceedings be stayed until the appeal shall 
baye been heard and determined. ly the 

MATTER OF THE PETITION OF RAHPRASAD 
Hazra _ _ - - Sup. VoL 426 

7. —— Evidence — Procedure on appealJ] 
Evidence taken before the Magistrate, but not 
used at the trial, cannot be referred to an 
appeal. Queen o. Wazira - Till Ap. 68 

8. Procedure on avpeal^Improper ad» 

mietion of evidence — JHtoKarge of pruoner on 
appeal — Conviction set aside,'] Where the 
High Court on appeal found the evidence 
against a prisoner insufOksient to support the 
conviction, and would, if the case had bee^ 
before them on the facts, have reversed the 
conviction if the case had been tried without 
a jury, they ordered the verdict to be set aside, 
and tiie prisoner to be discharged, though 
where a verdict is set aside on appeal they can 
order a new triaL Queen v, Mahima Chan- 
dra Das - - - - Ti Ap. 108 

APPEAL, EEOISTBATIOI OF PETITIOI OF. 

See Civil Procedure Code, s. 341. 
APPEAL, RIGHT OF 

See DivoRCB Act. 

Civil Procedure Code, s. 73 and 
8. 366. 
APPEAL, RIGHT OF CO-RESPOIDEIT TO BE 
HEARD OH. 

See Divorce Act. 

APPEAL TO PRI7T GOUNCIL. 

See Execution of Decree. 

S. -^— Order made on appeal— Letters Patent^ 
el, 39—24 4- 25 Vict,, e, 104, *. \b— Appealable 
order — Sale in emeoution, order confirming.'] 
Certain property having been sold in execution 
of a decree, the judgment-debtor applied to 
have the sale set aside. This application was 
rejected ; but a review of the order rejecting 
it was subsequently granted, and the sale set 
aside ; and an application by the auction-pur- 
chaser for the cancelment of the order setting 
aside the sale was refused. Thereupon the pur- 
chaser applied by petition to the High Court, 
praying that the order made on review might 
be reversed. In his petition he submitted that 
'* the sale ought to have been confirmed'** when 
the application of the judgment-debtor to 
have it set aside was first rejected ; but the 
petition did not contain a formid prayer for 
confirmation of the sale. A rule, however, 
was granted, calling on the judgment-debtor 
to show cause why the order reversing the sale 
should not be set aside and the sale confirmed, 
which rule, after argument, was made abso- 
lute. The -judgment^ebtor having obtained 
leave to appeal to the Privy Council from the 
order making the rule absolute, the purchaser 
objected that such order was not f^ipealable 



APPEAL TO PRIV7 OOXaClL^-eontinued. 

under d. 89 of the Letters Patent, 1866, on 
the g^round that it was not an order ** made 
on appeal" Held, that as Hie purchaser had 
obtained a rule calling on the judgment-debtor 
to show cause why the sale should not be con- 
firmed, and had allowed that rule to be made 
absolute, he could not contend that the order 
making the rule absolute was not an order 
made on appeaL ^m^Z^.—Orders made by 
the High Court under s. 15 of 24 & 25 Vict., 
c. 104, are subject to appeal to the Privy 
CounciL HuRDEO Narain Sahu v. Gridhari 
Singh ----- ^iiiioa 

a. Letters Patent, els, 39 and 42.] An 

order rejecting a review of judgment is not 
an ** order made on appeal" witUn the mean- 
ing of oL 39 of the Letters Patent of the High 
Court. In cases of i^peal made under d. 42 
of the Letters Patent, the Court ought not, in 
transmitting the proceedings connected there- 
with, also to send such prooeedingfs, as appli* 
cations for review of the judgment of tiie 
High Court and the orders of the Court there- 
upon. Enayet Hossein V, Banee Boushan 
Jehan - - - - - -iP. B. 1 

4. Letters Patent, 1865, «t. 15 and 39.] 

An appeal lies directly to the Privy Councu 
from the decree of a Division Bendi of the 
High Court on an appeal from tiie mof ussil, 
although the Judges differed, and upon the 
points of difference a further appeal to the 
High Court is given under cl. 15 of the 
Letters Patent. In the matter of the 
Petition of the Court of Wards on be- 
half OF THE Raja of Darbanga - vii 780 

5. Execution of decree,] An appeal lies 

to HerMajest»y in Council from an order passed 
by the High Court in a case of execution of 
decree, in which the amount involved exceeds 
Rs. 10,000. Yelabty Begum v. Buggho- 
NATH Persad - - - Sup. VoL 747 

6. — Execution of decree of Privy Council.] 
An appeal will lie as of right from the order 
of a single Judge of the High Court as to exe- 
cution of a decree of the Privy Council, where 
the property is over Bs. 10,000. Lilanand 
Sing v. Maharaja Luckimpur Singh Ba- 
hadur - - - - -vP. C. 605 

7. Time for appeal — Privy Council rules.] 

The High Court has no power to allow an 
appeal to Her Majesty in Council when the 
petition is not presented within six calendar 
months from the date of the decree complained 
of. When the six months expired during the 
Durga Pooja vacation, and the petition of 
appeal was presented on the first day the 
Court resumed its sittings, — held, that tiie 
petition was too late, and leave could not be 
given to appeal. Tamvaoo v. Skinner, 

[i 0. C. 80 

8. ^— Power of High Court to restore 
appeal.] After an appeal to Her Majesty 
in Council has been dismissed for default, or 
for any reason removed from the file of the 
High Court, under the law or under the ndes 
of the Court, it is in the discretion of the 



Digitized by 



Google 



( 47 ) 



PIGEST OF CASBS. 



( 48 ) 



APPEAL TO PBIVr COTnCH-^ntinHed. 

High Court to restore the appeal aftor the 
period of six months allowea for preferring 
Buoh appeals has expired. Ik thbmattbb 

OF THE PBTITION OF BADHA BINODB MIS8BB, 

[Sap. VoL 780 

9. Rules of 1838 — Review, pendeney of 

applioatien for,'] When an application to re- 
view a judgment is rejected by the High 
Gonrt, the six months allowed for appeal to 
Her Majesty in Ck>nnoil ran from tiie date of 
the judgment, and not from that of the order 
rejecting the review. Soudaminbb Dossbb v. 

MOHABAJA DHEBAJ MaHATAB GHAND BaHA- 

DOOB - - • « - Sap.. VoL 585 

10. — Pendeney of-^LegaX disahUity,'] The 
pendency of an appeal to England does not 
put the party who, subject to that appMil, is 
the owner of an estate under a legal disability 
to bring a suit in that character against third 
parties. Pbahlad Sen v. Bajbnbba Eishobe 
SiNOH - - - - - ii P. C. Ill 

11. »— Review^PracHee.'] Where an ap- 
plication for review was rejected and no 
appeal to the Privy Council was filed against 
the order of rejection, papers filed with the 
application for review will not be forwarded 
with the record to the Privy Council on the 
appeal of the case. Fukbebuddbbn Maho- 
med Chowdhbt 9. Najumunissa Chow- 
dhbain *- -* - - -ua. 0.264 

18. — Dela/y in transmission of^Pomer of 
Eigh Court to stHke U off the file,"] Until a 
petition of appeal to the Privy Council pre- 
sented to the High Court has been admitted 
and allowed, a party has no right of appeal to 
the Privy Council. If the petition is allowed 
to remain on the file of the Court, and is not 

grosecuted within a reasonable time, the Court 
as power to order ito removal from the file. 

OOBABDHAN BABMONO V, MANO BiBI, 

[iii 0. G. 186, S. 0. on appeal t 76 

18. — Subjeet-matter of suit below appeal- 
able value — Decision to govern other similar 
suits by same party^ Practice — Leave to appeal,'] 
Leave to appeal to the Privy Council granted 
where the appeal, though valued at less than 
Bs. 10,000, involved indirectly questions res- 
pecting property of tiie value of Bs. 10,000, 
inasmuch as the judgment of the High Court 
would fifovem the decision in other suits which 
the plaintiff intended to bring on precisely the 
same gprounds, and in respect of which pre- 
cisely tiie same questions would arise as had 
arisen in the suit sought to be appealed. 
Ananda Chandba Bose v. Bboughton, iz 428 

14. Agreement not to appeal — Applioa- 

tion to stay proceeding — Practice.'] Where an 
appeal is preferred contrary to an agreement 
not to appeal, application to stey the proceed- 
ings should be made before the case is pre- 
pared for hearing. Amib Ali v. Indbbjit 
Koeb - - - - -ixP. C. 460 
APPEALABLE ORDER. 

See Appeal to Privy Council. 

Injunction. 

Lettbbs Patent, cl. 15. 



APPEARANCE, DISMISSAL FOR DEFAULT IH. 
See Civil Pboced¥BB Code, 8. 110. 
Bes Judicata. 

APPEARANCE, EXTENSION OF TIME FOR. 
See Bills of Exchange Act. 

APPELLATE COURT, JITRISDICTION Ot^Ques- 
tion of limitation,'] An Appellate Court can 
ipsom^tu raise the question of limitation for l^e 
first time, where it appears on the face of the 
plaint that the suit is barred. Mozavfub 
Ally v, Oibish Chandba Das - i A. C. 86 

8. Plaint, amendment of.] Semble, — ^A 

plaint cannot be amended in an Appellato 
Court Abdul Gafoob v. Musst. Nub Banu, 

[i A. G. 78 

8. Plaint — Objection for defect in 

plainf] An Appellate Court is competent at 
any stage to allow objections to be taken to an 
apwent defect in the plaint. Colyin Cowib 
V, Ell^ - - - - ti A. C. 818 

4. — r Striking names out of plaint and 
amending issues — Merits of case, error not 
affecHng^Avt VIII of 1869, s, 860.] Four 
plaintiflb sued as partners, but it was found 
during the trial that they were not all part- 
ners at the time the cause of action accrued ; 
and the Judge thereupon amended the issue 
which had been raised on that point, and 
raised the question whether the pbuntifb were 
or were not partners ; and it being decided 
in the negatiye, the Judge ordered two of the 
plaintiffs* names to be struck out of the 
plaint, and he gave a decree in favour of 
the other plaintiffs. Reld, that the Judge 
acted rightly in amending the issue, but that 
he should have done so mthout striking the 
names of tiie plaintiff out of the plaint. 
Such an error is *' an error in an interlocutory 
order not affecting the merits of the case ;** 
and, therefore, under s. 860, Act VIII of 1869, 
not a ground for reversing the decree on 
appeaL East Indian Bailway Company v, 
Jobdak - - - - - iT 0. G. 97 

6. Error in description of defendant as a 

minor — Appeal by guardian treated as appeal 
by minor,] The fatiier of a defendant filed an 
appeal from the judgment of the first Court, 
describing his son as a minor. It afterwards 
appeared that the defendant was not a minor ; 
and the lower Appellate Court refused to pass 
an order, allowing the appeal by the father 
to stand as an appeieJ by the defendant. Held^ 
that the lower Appellate Court could, in the 
exercise of its disc^tion, allow the appeal to 
stand as an appeal by the defendant, but the 
High Court could not interfere with the order 
in special appeal. Sbulma Chaban Ohobb v, 
Tabak Nath Mukhopadhya - iii Ap. 116 

a. Special Appeal—Act VIII of 1869, 

ss. 361, 864, and 866.1 In a suit on a bond 
executed under a mookteamamah, which was 
not produced, the Court of first instance ad- 
mitted secondary evidence of it, and decreed 
the suit. In special appeal, the. High Court 
was of opinion that i&e secondary evidence 
had been improperly admitted, and, therefore, 
the decree m the plaintiffs favor could not 
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APPELLATE COURT, XDRISDICTION OT'-'eontd, 

etand. ni>on this it was contended that the 
suit shonld be dismissed, as the Coort hearing 
a case in special appeal had no power, onder 
such oizGumstanoes, either to remand the 
case or to call for additional evidence. Heldj 
that although the powers conferred by ss. 351, 
354, and 356 of Act VIII of 1869 on the Court 
of Begrnlar Appeal are not directly given to 
the Court of Special Appeal, yet the Court, 
when it found the order of a lower Appellate 
Court was wrong, could point out the error 
and direct the lower Appelate Court to make 
such order as would rectify the error. 
AzuB Ali V, Kalt Kuhab Chuokbrbuttt, 

[ii A C. 316 

7. — ^ Additional evidence — Act VIII of 
1869, *. UB^Particular tUU.} The lower 
Appellate Court ** considered it necessary, for 
the proper decision of the case," to examine 
witnesses whose evidence has not been taken in 
the trial, and relying mainly on their evidence, 
reversed the decision of the Munsif , and gave a 
decree in favour of the plaintiff. Eeld in 
appeal, that the lower Appellate Court had 
sufficiently recorded its reasons within the 
meaning of s. 366 of Act VIII of 1869 for 
requiring the additional evidence ; that it 
was right in so doing ; and that, although no 
special title had been set up in the plaint 
the decree which was given on the evideuce 
in favour of the plainti£b could not be re- 
versed in special appeal. Radanath Dhubi 
AKD Mahbs Chandba Dhubi v. Ram Gobind 
Paul - - - - - iiiAC. 218 

a Act VJII of 1869, *. Sbt^^Improper 

admiuion of evidenoe^Evidence Act {if of 
1866), i, 67.] An Appellate Court should 
not receive evidence, though alleged to be 
material and important, which has not been 
produced in the lower Court, without substan- 
tial reason for its non-production. The High 
Court refused to reverse a decision on the 
ground of the improper admission of evi- 
dence. Jaoadindba Banwabi Gobind v. 
Bhobotabini Dasi - - - V Ap. 64 

9. AdmisHon of nn^amped document 

in evidence^ Act X of 1862, w. 16 and 17— 
Objection made on appeal-^ Act VIII of 1869, 
$, 360.] When the Court of first instance 
admitted, without objection, unstamped re- 
ceipts in evidence, but the Judge on appeal 
r^ected the documents, and reversed the deci- 
sion of the lower Court, — held^ that the 
documents once received without objection 
were wrongly rejected, and the decision below 
wrongly reversed on appeal, as the irregfularity 
was not one affecting the merits of the case 
under s. 360, Act VIII of 1869 ; and that 
the Court had no power to receive the docu- 
ments on payment of the stamp duty and 
penalty under s. 17, Act X of 1862. Lalji 
Singh v. Stad Aebam Sen - ill A C. 286 

10. The fact that the document was 

received in evidence without a stamp is no 
reason for reversing the decision in appeal. 
CUBBis V, MuTU Ramen Chetty, iii A. C. 126 



APPELLATE COURT, JURISDICTION OY—contd, 

11. Where title-deeds of land had been 

deposited by a debtor with the Bank of 
Bengal, and a letter was given authorizing 
the Bank to sell the land and apply the 
proceeds in liquidation of a debt then existing 
and due to the Bank, the Court declined to 
entertain the question whether the document 
relied on was one requiring a stamp, as being 
a matter not affecting the merits of the case 
or the jurisdiction of the Court. Ibbahim 
AziM «. Cbuickshank - - - vii WZ 

12. An Appellate Court has no power 

to reverse the judgment of a Court of first 
instance, merely on the ^ound that the 
document on which the suit was based did 
not bear a stamp at all. Sbinath bAHA v, 
Saboda Qobindo Chowdbt - - V Ap. 10 

18. Valuation of suit — Dismissal of 

suit for insufficient stamp — Act VIII of 1869, 
j«. 31 and 360.] Where a defendant, after the 
case had been gone into on the merits, set up 
that the suit had been undervalued, and the 
Court of first instance found in favour of the 
plaintiff on that issue, but the lower Appellate 
Court was of a contrary opinion, and dis- 
missed the suit, — held^ that the lower Appellate 
Court should, before dismissing the suit on 
that ground, have allowed the plaintiff the 
option of supplying the necessary stamps, as 
the first Court would have do^e, under 
s. 31» Act VIII of 1869. In any case, the order 
of the first Court was not one affecting the 
merits of the case or jurisdiction of the Court ; 
and, therefore, under s. 360, Act VIII of 1859, 
the suit oould not be dismissed on appeal upon 
that ground. Wajid Ali Khan v. Lala 
Hanuman Pbasad - - - iv A C. 189 

14. Insufficient stamp — Return of plaint 

— Act VIII of 1869, *. 30 — Jurisdiction.] 
Held in special appeal that the lower Appellate 
Court was right in setting aside the proceed- 
ings of the Munsif, on the ground that the 
property in suit was valued at an amount 
beyond his jurisdiction ; but the plaintiff was 
entitled to have the plaint returned to him, 
that he might present it with the proper 
additional stamp before the proper Court. 
Jadu v. Hifazat Hossein - - v Ap. 16 

16. Bisection of appeal.'] QucBre,— 

Whether, after registering and admitting an 
appeal, and causing notice to be served, an 
Appellate Court can reject the appeal as not 
being filed within the prescribed time ? Sbgbe- 
TABT OF State fob India in Council v. 
MuTuSwAMT - - - IvAp. 84 

16. Grounds of appeal — Contention 

abandoned in lower Conrt.\ An appellant in 
regrular appeal may not, at the hearing, raise 
a contention of law expressly abandoned by 
him in the Court below, and not contained 
in the memorandum of appeal. Pabitba 
Dasi 17. Damudab Jana - - - vii 697 

17. Presumption — Jttdgment of lower 

Courts grounds for interference with.'] An 
Appellate Court ought not to interfere with 

4 
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APPELLATE COURT, JURISDICTION OY^conid. 

the jadgment of the lower Court nntil per- 
fectly satisfied that the oonclnsion arrired 
at by the Court below is erroneous. It is a 
presumptiou of law that the judgment appeal- 
ed against is right until the contrary is shown ; 
and when there is a doubt about it, the bene- 
fit of that doubt should be given by the 
Appellate Court to the respondent. Tatu- 

BUNNIS8A BiBI V, KUWAB SHAM KISHOBB 

Roy - - - - - -Yii621 

18. Judgment of lower Court — Grounds 

for reversal qf-^Defect in investigation — In- 
sufficient finding J\ An Appellate Court should 
find some sufficient and significant facts before 
it reverses a judgment of the lower Court, 
and should show a proper basis for its condu- 
•ions. Anisul Futwa v. Chando - viii Ap. 8 

19. — - Judgment — Grounds for reversal,'] 
An Appellate Court is bound to state its rea> 
eons for reversing the decision of a lower 
Court Mahadbo Ojha v. Pabmeswab 
Panday - - - - - ilAp. 80 

80. — Cost* — Action on contract — Verdict 
for less than jRs. IfiOO-^ Certificate under Act 
XXVI qf 1864, *. 9.1 Where, in an action in 
the High Court, founded on contract^ a verdict 
was found for the plaintiff for a sum less 
than Rs. 1,000, and the Judge who tried the 
case awarded costs without certifying under 
8. 9, Act XXVI of 1864, that the action was fit 
to be brought in the High Oonxt,— held, that 
the Court might supply the omission on appeal. 
KoBOOOOMAB Does V. KEWATA Mua - z 868 

81. Reference to arbitration — Act 

VIII of 1869, w. 312 and Sld-^Act XXIII 
of 1861, s. 37.] An Appellate Court has no 
power, even by consent of parties, to refer a 
case to arbitration under the arbitration sec- 
tions of Act VIII of 1869, which apply only to 
Courts of original jurisdiction ; nor is such 
power conferred on an Appellate Court by 

B. 37, Act XXIII of 1861. JUGOESflUB Dby v. 

Kbitabthomoybe DosasB - zii F. B. 866 

Contra, BusBOOL Bibee «. Jan Ali Chow- 
DHBY - _ _ - - xii 867 note. 
APPELLATE COURT, OBJECTIOH TAKEN FOR 
THE FIRST TIME IN ] A, and B, obtained a 
decree for possession of land against C, On their 
proceeding to execute their decree, i>., who 
was in possession, presented a petition to the 
Hunsif, complaining that they were thereby 
attempting unlawf idly to interfere with his 
possession. The case was tried, on remand 
from the Judge, as a suit under the provisions 
of s. 229 of Act VIII of 1869. Meld per Jack- 
60K, J., that as the decree-holder had not 
complained that the officer of the Court had 
been obstructed or resisted by the claimant 
the case did not fall within s. 229 of Act 
VIII of 1869 ; and, therefore, the Court had 
not jurisdiction to take summary cognizance 
of the case. Per Mittbb, J.— This objection, 
taken for the first time on special appeid, did 
not affect the merits of the case or the juris- 
diction of the Court Buhal Singh Ohowdry 
t^. Beuabi Lall " - - i A. C. 806 



APPELLATE COURT, OBJECTIOI TAKEI FOB 
THE FIRST TIMS IS— continued. 

8. A, sued B, to recover possession of a 

hereditary jote, of which he alleged he had 
been dispossessed by B, during Ms minority. 
B. raised the defence of limitation and relin* 
quishment by A.^s g^randmother and guardian. 
The Munsif held, that the suit was not barred 
on the gpround that it had been brought within 
three years from the date on whidi A. had 
attained his majority, but decided against A. 
on the merits. On appeal, the question of 
limitation was not raised, but on the merits, 
the Judge also found against A, On special 
appeal by A., B. took an objection under s. 348 
of Act VIII of 1869 that A.'s suit was barred. 
Held, that B, could not take the objection at 
that stage. Eedebnatu Mookebjee v, Ma- 

THUBANATH DUTT - - - 1 A G. 17 

3. A Munsif entertained a petition by 

a defendant under s. 119 of the Civil Proce- 
dure Code, and set aside his former judgment 
given ew parte in favour of the plaintiff, and 
dismissed the plaintiff's suit. The plaintiff, on 
appeal before the Judge, did not raise the 
objection that the Munsif ought not to have 
entertained the i>etition of the defendant, as 
it had not been presented in due time. It was 
held to be too late to raise the objection on 
special appeal. Bobo Khabta o. Jata Sibdab, 

[viii 78 

4. In a suit to recover possession, the 

plaintiff alleging that the land in dispute from 
which he hi^ been ousted had been settled 
with him by €k)vemment in 1833 as part of 
his zemindary, and the defendant alleging 
that tiie land was part of his lakhiraj garden 
land, which had been released by Grovemment 
from assessment, the Courts below found that 
the lands in dispute were part of those which 
had been settied with l^e plaintiff. On appeal 
to the Privy Council, the defendant attempted 
to show that, assuming the lands in question 
to have been part of those settled with the 
plaintiff, that settlement had been improperly 
mada Held, that this contention was not 
open to the defendant upon the record, never 
having been taken in the Courts below. 
Sbimati Dasi v. Baki Lalanmani, ii p. C. 04 

5. Objection allowed to be taken in 

special appeal, which had not been taken at 
any previous stage of the suit. Bahtabak 
Eabati v. Dinanath MAin>AL - - Tii 184 

6. An objection not taken in cross-appeal 

before the lower Appellate Court, cannot be 
taken in special appeal ; but if tiie case be 
remanded for new trial, such objection may 
then be taken before the Court of first instance. 
DuBOABAM Boy o. Baja NABsiNa Deb, 

[ii A. C. 864 

7. The defendants in the Court below 

unsuccessfully claimed to retain possession of 
some land under a kobala from a Mohammedan 
widow, who was alleged by them to have been 
absolutely entitled thereto under her right of 
dower. Held, that the defendants could not» 
in special appeal, set up for Lhe first time that 
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APPELLATE COURT, OBJBOTIOI TAKEH FOR 

TS£ FIRST TIMS ZS—oawtinued. 
the widow was entitled to a share hj inherit- 
ance, if not as denmohnr, no oase of that kind 
having be^i made in the Courts below, and no 
enqiii^ asked for into the state of the family, 
or whether any and what share came to the 
widow. Amrtka Chttbn Dutt v. Nadib 
HOSSBIN - - - - -iiA. 0.258 

8. Seldf that a fresh ground oould not 

be taken in appeal which had not been taken 
below, though based upon a Full Bench ruling. 
Easimuddi Khandkab V, Nadib Ali, 

[ii A. C. 265 

9. In a suit for a kabuliat at an enhanc- 
ed rate, the Court of first instance gave a 
decree for an amount less than that of the 
claim. No objection was taken before the 
lower Appellate Court, that, under the Full 
Bench Ruling in Gholam Mahomed y. A»mnt 
Ali Khan Chowdry^ the suit was liable to be 
dismissed. This objection was taken for the 
first time in special appeaL Held^ that the 
objection could not be entertained. Nizahut 
Ali v. Bombsh Chandra Boy - iii A. G. 78 

But see Hamed Ali r. Affeeoodden, 

[i S. I. ziv 

10. An objection that the judgment of 

the Court of first instance is erroneous under a 
ruling of the Full Bench of the High Court not 
taken before the Ipwer Appellate Court, will 
not be allowed to be taken in special appeal. 
Narattam Dabs Chowdhry v. Rosopyari 
Ohowdhrain - - - - iii A C. 271 

11. A party cannot be permitted to 

change in special appeal the allegations on 
which he went to triad in the Courts below, 
and to raise altogether a new issueu Shiu 
Das Nabayan Sikoh v. Bhaowan Dutt, 

[ii Ap. 15 

12. — ^» In special appeal a new ground may 
be taken, if it manifestly arises out of the 
facts alleged and admitted, whether pressed 
or not before the lower Appellate Court. 
Kalimohak Chatterjee r. Kali Krishto 
Roy Chowdhry - - - ii Ap. 89 

18. The defendant objected to the 

Jurisdiction of the first Court, but took no 
objection to the jurisdiction before the lower 
Appellate Court. Held^ that objection te the 
jurisdiction was waived. Mahomed Hob- 
8EIN V, Akaya Nabayan Pal ~ ii Ap. 42 

14. The reception of papers and docu- 
ments by the lower Appelate Court, unless 
objected to at the time, cannot be made a 
ground of special appeal. Rabh Bbhari 
Sihgh i^. Nabayi Poddar - [iii A C. 99 

15. Where no objection had been taken 

as to the admissibility of documentary evi- 
denoe, w., a decree and other proceedings in 
regard to ^at decree, which had been made 
use of by the opposite party, an Appellate 
Court has no jurisdiction to exclude it. 
Where a defendant allows, without objection, a 
porchaser of a plaintiff's interest in Uie suit to 



APPELLATE COURT, OBJEOTIOH TAKER FOR 
THE FIRST TIME VBi—C0ntinued. 

substitute his name on the record Under an 
order of Court, he cannot afterwards contend 
that the suit is thereby abated. BiR CHAnmRA 
Boy Mahapatter v. Bansi Dhar Roy 
Mahapatter - " - - iii A 0. 214 

16. Held, that as the defendant had 

made no objection to the manner in which the 
plaintiff had calculated damages in the Courts 
below, the question could not be gfone into on 
special appeaL McDonald v. Rajaram Roy, 

[iii Ap. 28 

17. — As a general rule objections not 
taken in the lower Court ought not to be 
allowed to be set up in the Appellate Court ; 
but where the Judge in appeal had allowed 
such an objection to be taken, and had overruled 
it, the High Court allowed it to be raised in 
special appeal, and beibg of opinion that it 
was a Talid objection, reversed the decision of 
the Court below. Dindayal PARAjftAinK r. 
Surekdranath Roy - - iii A 0. 78 not« 

18. The errors of procedure of the 

Court of first instance are not to be remedied, 
when they have not been made a gpround of 
complaint before the lower Appellate Court. 

AnURUP CHANDRA MUKHOPADHYA «. HlRA- 

MANi Dasi - - - - - iii Ap. 88 

19. '- Held, that as the plea as to the 

inadmissibility of a document as evidence for 
want of registration was not specially taken 
in the Court below, it could not be allowed in 
a special appeaL Grish Chandra Roy Chow- 
dry V. Amina Khatun - - iii Ap. 121 

20. Where a party has a good objec- 
tion, such as an absence of tender before suit, 
to urge to the prosecution of a suit, his omis- 
sion to do so in the first instance is fatal to 
his availing himself of it as an objection 
on appeal. Mahomed Ahebnooddeen Khan 
o. MozuFPUR HossBiN Khan - V P. C. 570 

21. Where an objection that the suit 

was barred by limitation was not taken into 
consideration by the lower Appellate Court, 
and in special appeal the facts necessary to 
support the plea of limitation were stated in 
the ground of appeal, but for another reason, 
and on another form than those for which it 
was raised before, the High Court allowed the 
objection to be taken and to prevail, and dis- 
missed the suit. Bissonath Surbla o. Shooda- 

MOOKEE - - - - - Zi Ap. 1 

22. In the first Court an issue was raised 

whether or no the hearing of this suit was 
barred by the law of limitetion. One of the 
grounds of appeal to the Judge was, that the 
Principal Sudder Ameen ought to have held 
the suit barred as regards the diaras under the 
special limitation of three years from the date 
of the Collector's settlement. The Judge did 
not notice this ground in his judgment. The 
same ground of appeal was repeated in the 
special appeal to the High Court, but that 
Court refused to entertain it for the reason 
that it did not appear to have been raiued 
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APPELLATE COURT, OBJECTION TAKEV FOR 
THE FIRST TIME IB—oontinued. 

in argom'ent before the Judge, or in the first 
Gonrt Baj Kukwab, alias Sheomubat Kun- 

WAB, V. INDBBJIT KUNWAB - ~ 7 586 

38. In a suit for enhancement of rent, 

it was objected on behalf of the defendant 
in special appeal, that seryice of notice had 
not been proved. Held, the question was one 
of fact, and the objection ought, therefore, to 
have been taken in the Ck)urt of first instance. 

DUMAINE V. UtTAM SINQH - - V Ap. 44 

24. The High Court allowed objections 

to be taken by a defendant which had not 
been taken in either of the lower Courts. 
Bhuban Chandba Shome V, Eamdyal Sha- 

MANTA - - - - - - V Ap. 62 

86. The lower Appellate Court ought 

not to hare entertained the objection of the 
defendant that no patta had been tendered 
before the institution of the suit, as the objec- 
tion had not been taken before the first Court. 
That issue was not essenjaal to the right deter- 
mination of the suit upon the merits. Rama- 
NATH Rakhit V, Chand Habi Bhuya - Yi 866 

26. A suit was brought against the 

plaintiff by his tenants for an illegal distress 
in attaching crops raised by them on the land 
let to them by him. The present defendant, 
in the course of that suit, presented a petition 
to the Court, in which he stated that he was 
the owner of the land on which the crops 
attached had been raised. The plaintiff brought 
the present suit for a declaration of his title 
and confirmation of possession, alleging that 
the defendant's statement affected his (plain- 
tiff's) title by throwing a cloud over it. On 
special appeal it was objected for the first 
time that the plaint disclosed no cause of 
action, and the objection was admitted and 
prevailed. Jan Ali Ehonkab v, Abdub 
KUHMA - - - - - -vil64 

27. An objection urged by the respond- 
ents for the first time in special appeal, that 
inasmuch as it was the plaintiffs own fault 
that he did not appear before the Collector and 
make his objection in time, his suit, which is 
one merely for declaration of title, and there- 
fore is in t^e discretion vested in the Court by 
the 15th section of Act VIII of 1859, ought not 
to be entertained, was not allowed. Spenceb v. 
PuHDL Chowdby ; Spenceb v. Shaikh Kadib 
BuKSH - - - - - -vi658 

28. An objection as to the plaintiff 

having no cause of action may be taken at any 
stage of the suit Pabbati Chaban Mukho- 
PHADHYA V. Kali Nath Mukhopadhya, 

[vi Ap. 78 
As to taking objections for the first time, see 
also Manibuddben Ahmed v. Bam Chand, 

fii A. G. 841 
Kaimuddab Jowabdab v. Scott Moncbieff, 

[iii A. C. 288 
Kanoo Bot V, Jhoomuck Lall Dabs, 

[zii 292 note 
Shso Gobind Bawut v. Abhay Nabain Singh. 

[vAp.l7 



APPLICATIOH FOR EZECUTIOH. 

See Limitation Act XIV op 1869, 
8.20. 
Limitation Act IX of 1871, 
Sch. II, No. 167. 

APPLICATION TO SUE IH FORMA PAUPERIS. 

See Mahomedan Law, Doweb. 
APPOIHTMENT BY WILL. 

See CouBT Fees Act. 
APPOIlTTMEirr OF DAUGHTER. 

See Hindu Law, Custom. 

k^nOYEJLS— Uncorroborated eoid^nee.) The 
evidence of an approver is not sr^cient to 
convict a person charged with an offence. 
Queen v. Tulsi Dosad - - iii A. Cr. 66 

2. Where a prisoner had been fonnd 

gnilty by the jnry on the nncorroborated evi- 
dence of an approver, after the Judge in his 
summing np had pointed out to them the 
desirability, under the circumstances, of such 
corroboration, the High Court, on appeal, 
refused to set aside the conviction. Queen v. 
Mahima Chandba Das - - vi Ap. 108 

See Queen v. Elahi Buksh - Sap. Vol 459 

ARBITRATION. 

See Appeal. 

Appellate Coubt, Jubisdiotion 

OP. 

Small Cause Coubt, Mofussil. 

2. Interest after date of svbmission — 

Costs of reference—Act VIII of 1859, ss. 312 
-322.] Where all matters in difference be- 
tween the parties in the suit were referred to 
arbitration under an order of Const,— heldy that 
the arbitrators had power to aw»ird interest 
after the date of the submission, and to deal 
with the costs of the reference and award. 
Mohan Lall v, Nathu Bam - 1 0. C. 144 

8. Procedure — EvidenceJ] Arbitrators 

ought only to take such evidence as is required 
by the terms of the agreement referring the 
question in dispute to arbitration. Kbishna- 

KANTA PABAMANIK V, BiDYA SUNDABEE DASI, 

[liAp. 25 

4. Umpire— Act VIII of 1859, *. 319— 

Incapacity to act — Absence from the ommiry,'] 
When a person goes away from the country 
and remains away, and there is no evidence to 
show an intention to return, that person 
becomes incapable of acting as umpire within 
the meaning of s. 319 of Act YIII of 1859. 
Gadadhab Moitby r. Ganga Pbasad Moitby, 

[iv 0. G. 89 

5. Award — Submission to, and com^ 

pletion of arbitration — Act VIII of 1859, 
ss. 315, 318, and 320.] By an order of Court, 
of Januaiy 17th, 1867, a suit was referred to 
two arbitrators, under s. 312, Act YIII 
of 1859, who were to make their award in 
writing, and submit the same to the Court 
within three months. No order for enlarging 
that time was made. The first meeting of the 
arbitrators was held on May 22nd, 1867, and 
four subsequent meetings were held, at whidi 
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AEBITRATIOI— <NHi^tnii^. 

all the partieB attended, and evidence was 
taken ; at tiie last of which meetings, namely, 
on 27th July, an objection for the first time 
was taken on behalf of the defendant that the 
time limited by the order of reference had 
expired, bat the arbitrators proceeded with the 
reference. The award was made on 12th 
Augnst, 1867, and remained with one of the 
arbitrators ontil his death in August, 1868. 
Subsequently it was produced by the other 
arbitrator, on the application of the parties to 
the suit, and delivered to the successful party, 
by whom it was brought into Court on the 
10th May, 1870, and judgment was moved for 
in accordance therewith. Held, that the arbi- 
trators had authority to make the award. The 
award was properly submitted to the Court. 
S. 820, Act VIII of 1859, does not make 
it necessary for the arbitrators to submit the 
award to the Court personally. Submission to 
the Court, under s. 320, is not necessary to the 
completion of an award under ss. 315 and 318. 
Although an arbitrator may deliver his 
award to one of the parties, he ought not to 
hand over with it the proceedings, depositions, 
and exhibits. Jaoat Sundebi Dasi o. Sana- 
tan Bysak - - - - - v867 

e. Award— Act VIII of 1859, «f . 324, 326 

— JurUdicHon.] Two out of three arbitrators 
appointed in the case submitted their award 
before the Munsif. The defendant, against 
whom the award had been made, applied to the 
Munsif to set aside the award on the grounds 
of corruption and misconduct, and tiUtt the 
award was a nullity, inasmuch as only two out 
of three arbitrators had made the award. The 
Munsif overruled the objections, and passed a 
decree in terms of the award. On appeal to 
the Judge, the order of the Munsif was set 
aside on the ground that the award was illegal, 
as two only of the three arbitrators originally 
appointed had made the award, and that the 
evidence did not prove the plaintifTs case. 
On an application to tiie High Court to set 
aside the order of the Judge, — held, that, 
under s. 325, Act VIII of 1859, the Judge 
had no jurisdiction to set aside the award 
when the Court of first instance had passed 
judgment according to the award. In the 

MATTBB OF THB PETITION OF ILAHI BAZ, 

[v Ap. 75 

7. Referenqfi to arbitration — Agree- 

ment to withdraw suit — Failure to make award 
— Application for restoration to file of CburtJ] 
A suit was, by order of Court, referred to three 
specified arbitrators, who were to make an 
award within six montiis, and in case of 
difFerenoe of opinion all matters in dispute 
were to be referred to the decision of an 
nmpire. The arbitrators had only one meeting, 
at which an agreement was come to by the 
parties to settle all matters in dispute among 
themselyes and withdraw the matters from 
arbitration, which was accordingly done, but 
nothing appeared to have been afterwards 
done. No award was made by the original 
ftrbitmton within six months from tiie • ref er- 



AXBTtRATlOlX—eontinntd, 

enoe. On application by the plaintiff to havo 
the suit restored to the file of the Court, — 
heldf that the suit was still pending, the 
arbitrators not having determined it while 
they had jurisdiction to do so, and it was 
ordered that it should be brought again before 
the Court Gapi Nath Nandi v. Shib Chan- 
dra Nandi - - - - - vi Ap. 74 

8. Award — Procedure — Act VIII of 

1859, s. 395.1 An award of arbitrators, to be 
legal, must be completed and signed by each in 
the presence of the whole of them. In the 
Petition of Jay Mangal Sinoh, iii A. C. 82 

9. Awards Act VIII of 1859,*. 327— 

Omission to sign award at same time."} Where, 
on a reference to arbitration, the case had been 
regularly heard by all the arbitrators sitting 
together, and an award been drawn up and 
signed by them, the mere omission of the 
arbitrators to sign the award at the same time 
and in each other's presence does not invalid- 
ate the award. Bhobosundabi Dasi o. Ma- 
KHUN Lal Dry - - - - viii 128 

But see Nobman, J., in Jay Manoal Sinoh o. 
Mohan Bam Mabwabi, viii 180 note, and 819 note 

10. Agreement to refer — Refusal of ar^ 

bUrator to act— Act VIII of 1859, ss. 319 and 
326.] Where parties had executed a deed, 
agreeing to refer all matters in dispute to the 
arbitration of three persons, and one of the 
arbitrators refused to continue to act, and the 
other two consequently refused to proceed with 
the reference, the Court refused to order the 
agreement to be filed in Court. Bbooke v. 
SuBDiAL - - - - - zii Ap. 18 

11. Act VIII of 1869, #. 313.] An ap- 
plication for arbitration, as provided by s. 313 
of Act VIII of 1859, must be made by all the 
parties who are materially interested, other- 
wise it is liable to be declared invalid by the 
Court, and to be set aside. Baikanthanath 
Chattebjeb V, Naziboddin - i S. I. xi 

12. — Award — Omission to fix time for 
sending in— Act VIII of 1869, *. 318.] Where 
no time had been fixed in the order directing 
the award for sending in the award, the award 
is, under s 318, Act VIII of 1859, invalid. 
Gangagobinda v. Kalipbasanna Naik, 

[i S. V. xiii 

18. Act VIII of \S59yS. SIS— Difference 

of opinion — Umpire.'} Where a case has been 
referred to arbitration, but no provision has 
been made in the reference for any difference 
of opinion among them as directed by s. 316, 
Act VIII of 1859, held, that the Court, in the 
case coming before it, and objection being taken 
to the awani, should have ordered that the arbi- 
trators should appoint an umpire ; or should 
have declared that the decision of the majority 
should prevail ; or should have appointed an um- 
pire ; or should have made such arrangement as 
the parties would have consented to ; or if they 
could not agree, such arrangement as it thought 
fit When this was not done, and the case 
came up in special appeal to the High Courts 
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ABMlTRATlO)![^continued, 

the case was sent down that it might be sub- 
mitted to arbitrators agfain with a distinct 
order under s. 316. Haradhan Datt v. 
Badhakath Shaha - - iiS. V. ziT 

ABGUMXNTS OK APPEAL. 

See Lbttbes Patent, cl. 15. 
Rbvibw. 
ASMS, POSSESSION OF, WITHOITT LICEKSE.' 

Sae ACJT XXXI OF 1860. 

ABRAHGEMENT BETWEEN DECREE-HOLDEB 
AND JUDGMENT-DEBTOR. 

See Debtor and Cbeditoe. 

ABBEST, EXEMPTION FBOM. 

See Pardanashin Women. 
ABBEST IN EXECUTION OF DEGBEE. 

See Act XXIII of 1861, 8. 8. 

ABBEST OF JUDGMENT— Jc* X FiJ7 o/ 1862, 
*. il—Aet XIII of 1865— CA^ir^tf.] It ought 
to appear upon the f aoe of a charge that it 
had been delivered to the Clerk of the Crown 
by a Justice of the Peace or a Magistrate, but 
its not so appearing is a formal defect onlj, to 
which objection can only be taken under s. 41 
of Act XVIII of 1862 before the jury has 
been sworn, and it is not ground for arrest of 
judgment. Queen v. Thompson - i 0. Cr. 1 

2. Act XVIIIof 1862, s. 41— Caption 

4ff charge^Act XIII of 1865.] Where the 
High Court could have directed the prelimi- 
nary investigation of a charge against iV. by 
the Deputy Magistrate of Serampore, but it 
did not appear in the caption of the charge or 
in evidence that the Court had so directed it,^ 
heldf that it was no ground for arrest of judg- 
ment, but the objection might have been rais^ 
before the jury was sworn under s. 41 of Act 
XVIII of 1862. Queen v. Nabadwip Gos- 
WAMi - - - - - i 0. Or. 1« 

ABBEST OF NATIVE SUBJECT. 

See Reg. Ill of 1818. 
ABBEST, PBIVILEGE FBOM. 

See Witnesses. 
ABBEST UNDEB WBIT OF ATTACHMENT. 

See Payment into Coubt. 
ABTIFICEBS. 

See Act Xin OF 1869. 
ASSAM, LAW IN. 

See Hindu Law, Custom. 
ASSAULT. 

See Penal Code, s. 352. 

ASSAULT, SUIT FOB DAMAOES FOB. 
See Eyidenob. 

Special Appeal. 
ASSESSOBS. 

See Conviction. 

Land Acquisition Act. 

8. Tnal by aegessore — Summing up hy 

Judge — Criminal Procedure Code (Act XXV of 
1861), *. SJd^Meaeon for Aueeeore' opiniom.'] 
Althous^h the Criminal Procedure does not 
expressly provide for summinflr ^P of the evi- 
dence in a trial with the aid of assessors, there 
is nothing in the Code to prevent a Judge 
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ABSESBORS— continued. 

from summing up the evidence to the Asses* 
Bors. Where one of the two assessors says 
that he thinks it proved that a war was wagged 
against the Queen, that there was a conspiracy 
to carry on that war, and that the prisoner is 
CTuilty of all the acts charged, and t^e other 
assessor concurs with him, it cannot be said 
that the assessors have given no reason for 
their opinion. Queen v, Amibuddin - vii 68 

8. Where a Judge, in a trial with as- 
sessors, summed up the evidence to them as in 
a trial by jury,~A^2^, he had not acted in 
accordance with the Criminal Procedure Code. 
Queen t». Jotb Poly - - - vii 67 note 

ASSETS. 

See Administbation, Suit fob. 
Bepbesentativb of Deceased 
Pebson, Suit against. 

ASSIONEE OF BOHD. 

See Beoistbation Act XX of 1866, 
8. 53. 

ASSIONEE OF LAHDLOBD, SUIT BT. 
See Act X of 1859, s. 24. 

ASSIOKHEVT OF CHOSE IH ACTION.] Semhle,-^ 
There is nothing in equity which prevents 
a suitor, pending a suit, or any other legal 
proceedings, from assigning the whole or any 
part of the subject of litigation. Per Pheab, 
J., in Gbosb v. Ahibtamati Dasi - iv 0. G. 1 

i&^RAMLAL MOOKEBJEE V, HABAN CHANDBA 

Dhub - - - - - - iii 0. C. 180 

8. Ifsoeoution of decree hy assignee.^ 

When a decree is assigned to A, for his benefit, 
in the name of B.y B,, the ostensible decree- 
holder, may take out execution. Pubna Chan- 
DBA Boy p. Abhaya Chandba Roy, iv Ap. 40 

8. Purchater, appeal dy.] The pur- 
chaser of the right, title, and mterest of a 
defendant in a suit in and to the land the sub- 
ject-matter of that suit, has no right as such 
to appeal from a decree passed against the 
defendant Qajadhab Pbasad v. Ganesh 
Tewabi - - - - - -vii 149 

ASSIOHMEKT OF JUDOMEKT-DEBT, EFFECT OF. 
See MoBTOAOE. 

ASSIOHMEKT OF NEGOTIABLE IKSTBUXEVT 
TO ALLOW THIBD PEBSON TO SUE. 
See Pbomissoby Note. 
ATTACHED PB0PEBT7, FAILUBE TO BETUBN 
ON SATISFACTION OF DECBEE. 
See Nazib, Liability of. 
ATTACHMENT. 

See Act XI of 1859, s. 5. 

Civil Pbocedube Code, & 92, 

B. 233, a 240, s. 243. 
Bquity op Redemption. 

FOBPEITUBE OF PEOPEBTY. 

Insolvency. 

Sale in Execution of Decbkb, 

2, Sale in execution of decree.'} Under 

the Code of Civil Procedure, property max ^ 
attached without view to immediate sale. Sa- 

BODA PbOSAD MULLICK 9. LUTCHXEPUT SiNOH 

DooGUB - - - - - X p. C* Jll4 
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ATIACBXEIBT'-continyed. 

d. Civil Proeedure Code, $, 240— Fa^ 

dity of attaokment^EcB parte deeret,'] The 
effect of granting an apj^oation nnder s. 119 
of Act VIII of 1859 is to declare that there 
has not been yet a valid decree in the snit, 
and thereby any attachment that has issued 
in execution of the decree whidi has been 
set aside becomes inyalid. A, obtained a de- 
cree ex parte against B. Property belong- 
ing to £. was attached in execution. While 
under attachment, B, sold the property to C. 
Afterwards B. applied for, and obtained an 
order, under s. 119 of Act VIII of 1859, to set 
aside A.^e decree and for a new trial. Heldy 
that C.V purchase was not null and void 
under s. 240 of Act VIII of 1859. Lala 
JAOAT NABATAK V, TULSIRAH - i A. C. 71 

4. Execution sale — In&umhranee pend* 

ing attachment ^Ri^ht of purchater at sale at 
instance of second attaching creditor,'] The 
purchaser of the right, title, and interest of a 
judgment-debtor in certain immoveable pro* 
perty. at an auction-sale, which took place 
at the instance of a second attaching creditor, 
was held to take the property subject to an 
incumbrance created by the judgment-debtor 
pending the first, but prior to l£e second, at- 
tachment, although the first attaching creditor 
was first ^d out of the proceeds of the sale, 
^tuvr^.— Whether the sale ought not to have 
been under tiie first attachment as against 
-which the incumbrance would have been void ? 
GuBu Prasad Sahu v. Musst. Binda Bibi, 

[ixl80 

5. Bond fide private alienation — Aet 

VIII of 1859, *. 240.] Held (Mabkby, J , dis- 
senting), that a private bona fide alienation for 
value of property attached under Act VIII of 
1859, made during the continuance of the 
attachment, is, by s. 240 of that Act, nuU 
and void only as against the attaching creditor 
or persons who may acquire rights under or 
through the attachment, and not as against 
the whole world. Anando Lall Dasb v. 
Badhamohun Shaw - - - ii F. B. 49 

Same case afiftrmed in the Privy (Council, z 134 
Bam Ghaban Lal v. Jhatu Sahu, zii 418 note 

<J. Alienation pending attachment in 

gwecution of decree — Effect of removal of attach- 
ment — Execution struck off from laches of 
decree-holder.'^ Certain properi^ was attach- 
ed in execution of a decree, and while the 
attachment was in force pattas were granted 
to certain persons by the judgment-debtors 
Twelve years after the attachment, no further 
steps having been taken in the matter, ^e 
execution case was struck off the file, and the 
property was afterwards mortgaged by the 
judgment-debtors to B. Subsequently, a fresh 
attcMshment was issued at the instance of the 
heirs of the former attaohing-creditor, under 
which the property was put up for sale subject 
to B.*s mortgage, and R, herself became the 
porohaser. In a suit by i2. to set aside the 
pattas granted during the continuance of the 
first attachment, heldf that the prohibition 
ttgaiast alienation of property under attach- 
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ATTACBKEBT— continued. 

mentaWds such alienation only as against 
the execution-creditor or persons entitled to 
claim under him. A conveyance executed by 
the judgment-debtor after an attachment has 
been removed, and before a fresh attachment 
is issued, is valid, though the seoond attach- 
ment is under the same execution as the first. 
QuiBre. — Whether an alienation of property 
under attachment void as against the execu- 
tion-creditor becomes valid by relation when 
the attachment is removed ? Semble. — It may 
be presumed that an execution long neglected, 
and finally struck off, has ceased to be opera* 
tive, and in that case a judgment-creditor's 
title will only date from any subsequent at* 
tachment which he may obtain. Puddomoneb 

DOSSBB V. UOT MUTHOOBANATH CHOWDHBY, 

[zii p. 0. 411 
7. A deed of alienation of certain pro- 
perty made pending an attachment of the pro- 
pert^r, was held not to become valid by reason 
of the removal of the attachment. It does not 
follow because subsequent applications for 
attachment are made by a decree-holder that 
the original one is abandoned. Mahatab 
Chand Bahadub v. Subnomoybb Dosseb, 

[zii 414 note 

8. Alienation — Decree for mone^f pay* 

able by instalments — Act VIII of 1859, 
ss. 240, 243, 245.] A. obtained a decree against 

B. for a sum payable by instalments. B, made 
default- in payment of an instidment, and A, 
attached certain immoveable property belong* 
ing to B. While under attachment, B. sold 
the property to C, and out of the proceeds paid 
into Court the full amount of the debt then 
due and for which the property had been 
attached. A. took out the money, but applied 
for and obtained an order from theMunsif 
that the property should remain under attach- 
ment, in order to satisf v any future sum which 
should fall due under the decree and in pay- 
ment of which B. should make default. B. 
failed to pay a further instalment when due, 
and A, obtained an order for sale of the pro- 
perty. A. himself became the purchaser, and 
was put in possession by the Court, notwith- 
standing the claim of C.j who had been in pes'" 
session ever since his purchase. In a suit by 

C. to recover possession, held, the Court had 
no power to make the order continuing the 
attachment, the right of attachment oeing 
only for sums actually due, and the whole 
amount for which execution issued being satis- 
fied out of the proceeds, the alienation of the 

Property to C. was not void as against A, 
;amdhan Mitteb v. Eailas Nath Butt, 

[iTA.a80 

9. ^—^ Alienation — Suit for money paid to 
stay foreclosure— Act VIII of 1869, #. 240— 
Mortgage — Xi^n.] In execution of a decree^ 
A,y the judgment-creditor, obtained an order 
for the attachment of o6rtain property of J9., 
the judgment-debtor, but it was not executed 
as required by Act VIII of 1859. The proper* 
ty was, however, advertised for sale, and B. 
c^tained an order staying the sale, on a peti* 
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ATTACEUSBT^eontinued, 

tion alleging that A. had agreed to give him 
time on oondition that the attachment should 
remain good, and declaring that he (i9.) would 
not alienate the property until the whole of 
the decree was BatisfiecL Subsequently B, 
mortgaged a i>ortion of this property to C. A, 
assigned his decree to 2>., upon whose applica- 
tion the property was attached and sold, and 
JE. became the purchaser. C. having taken 
steps to foreclose the mortgage, ^., to pre- 
vent such foreclosure, paid the amount into 
Court. Seldf that K could not maintain a 
suit against C, to recover the amount so paid 
by him. The mortgage by B. was not an 
alienation null and void under s. 240, 
Act VIII of 1859. B,'s petition did not create 
a charge ui>on the property in favour of A, 
Rameswab Sing v, Ramtanu Ghose, 

[iv A. G. 24 

10. — Priority — JRight of firH attach- 
ing creditor- to proceed agaimt other property 
of dehtor after eale of the property by second 
attaching creditor.'] A, attached certain 
lands in execution of a decree. The judg- 
ment-debtor applied for time to raise the 
money by way of mortgage or otherwise, and 
A, allowing this, the sale was postponed, but 
the attachment subsisted. Subsequently, an- 
other creditor, B.^ attached and brought the 
same property to sale. A. now sought to 
attach and sell other property belonging to 
the judgment-debtor. There was nothing to 
show that the surplus sale proceeds were suffi- 
cient to satisfy A.*s claim. Held, that A. was 
entitled to proceed against other property of 
the judgment-debtor in satLsfaction of his 
decree. Kali Pebshad Dutt v. Rajah Maho- 
med Jawahitb Jumna Khan - - z Ap. 9 

11. Act VIIIoflS59,s.270—BxeciUionof 

decree — Striking off execution caee — Money-de- 
cree,'] A. obtained a decree against C. for pos- 
session and mesne profits, but no specific 
amount of mesne profits was then assessed. 
In 1864 A.f in execution of his decree, at- 
tached land belonging to C, but the execu- 
tion case was struck off tJie file in 1865. 
After several ineffectual proceedings. A, re- 
attached the property in March, 1869. In 
execution of a decree against C, B. had, in 
February, 1869, attached the same property. 
The property was sold under A.^s attaclunent 
in May, 1839, and on the application of A., the 
Bubordinate Judge, on the strength of A.'s 
attachment in 1864, gave priority to A.^s claim 
over that of B. The balance of the sale 
prooeeds, after satisfaction of A.^s decree, was 
only sufficient to oover a small portion of the 
decree obtained by B, In a suit by B. against 
A., under s. 370, Act VIII of 1859, to recover 
the amount of her claim which remained un- 
satisfied, — held, that the attachment of A. in 
1864, on the strength of which A.^s claim was 
considered by the Subordinate Judge to have 
priority over that of B., was not a sufficient and 
valid attachment under s. 270. The attach- 
ment contemplated by that section means an 
attachment after a final money-decree. Eeld 
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ATTACHMEHT-<;(Hi^iiifM^. 

also, that the striking off of the execution 
case of A, in 1865 caused an extinguishment 
of the effect of the attachment of 1864. 
BiNDA BiBEB V, Lalla Gopeenath - ziv 888 

12. Striking off execution case,] The 

striking off of an execution proceeding affects 
only the files of the Court and the application 
for sale, and does not interfere with the 
continuance of any attachment under the 
decree which is executed. Nazib Hossein 
t». Peaboo Thbovildabee - xiv 425 note 

18. 'Duration of attachmefU,] If pro- 
perty is once attached, the attachment will sub- 
sist, if not expressly abandoned by the party at 
whose suit it was issued, until an order is issued 
for its withdrawal, even although no further 
steps are taken on the attachment within a 
reasonable period. A mere striking of the exe- 
cution case off the file by the Court, of its own 
motion, without notice to or consent of 
parties, will not invalidate an attachment. 
Jhatu Sahu v. Bamcharan Lal - iii Ap. 68 

Bamchaban Lal v. Jhatu Sahu, zii 418 note 

14. Striking off execution caee—Releaee 

from attachment.] The striking off of a case 
from the file, while pending in execution, does 
not release a property from attachment. 
GoLAM Yabeya v. Shama Sundari Kuabi, 

[iii Ap. 184 

15. Execution of decree — Priority of 

attaohm^mt — Attachment before judgment — Act 

VIII of 1859, w. 89 and 270.] Where the decree- 
holders in two different suits against the 
same defendant attached the property of the 
judgment-debtor in execution at one and the 
same Mme,—held (Nobman, J., dissenting), 
that they were entitled to be paid rateably out 
of the proceeds of sale, notwithstanding that 
the property had been attached by the decree- 
holder in one suit before judgment. Sbi Bam- 
MANIK V. TmoowBi Bai - - iv P. B. 68 

16. — Proceeds of sale^Distribution of 
among creditors^ Act VIII of 1859,**. 270, 271,] 
A creditor holding several decrees against the 
same judgment-debtor cannot take out simul- 
taneous attachments against that debtor's pro- 
perty, so as to entitle him to have all his 
decrees paid in full, to the exclusion of other 
attaching creditors. He can only be regarded 
as first attaching creditor in resp^ of one of 
the decrees which he held. Badha Gobind 
Shaha o. Tawku Jemadab - - ii A.G. 100 

17. Property subject to attachment — 

Salaries of Aailway Company's servants — 
Jurisdiction of Mofussil Small Cause Courts — 
Act VIII of 1859, ss. 236, 289.] Salaries or 
other debts due from the Ballway Company 
to any of its servants can be attached in satis- 
faction of a Small Cause Court decree under 
Act VIII of 1859, 8. 236. The attaching Court 
must mi^e a written order to be fixed up in 
some conspicuous part of the Court-house, and 
a copy is to be delivered or sent registered by 
post to the debtor. The registered letter should 
be addressed to the Agent of the Bailway 
Company at the head office of the Company. 
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ATSACBXEBT— continued. 
It ne6d not be sent tliroi^^h the High Court, 
although the head office is within the jaris- 
diotion of the High Court. In the matteb 
OF HOLLICK - - - - ii A. C. 109 

18. Act VIII of 1869, M. 236, 237— 

Money paid to Sirdar at waget of coolies.! 
The aefendants were sirdars of oooHes. A 
decree wa» obtained against them by the plain- 
tiff in respect of goods snppUed for the coolies. 
It was proved that, by virtue of custom, a 
sirdar of coolies was entitled to have the 
wages of oooHes paid to him, so that he might 
deduct the amounts due to him by the res- 
pective coolies for food supplied by him to 
them ; but it was not found that the coolies 
were hired on the basis of such custom. In 
execution of the decree an order was made 
npon the officer of the Public .Works Depart^ 
ment in whose employ the coolies were, attach- 
ing " all monies which are or may become pay- 
able to the debtors, whether on their own 
personal account or on account of the coolies 
over whom they were sirdars." ffeld^ the attach- 
ment could not be maintained. The wages of 
the coolies were not liable to attachment 
under ss. 236 or 237 of Act VIII of 1859. 
Sajiwan v. Gopal - - - i S. N. XV 

19. Act VIII of 1869, #. 206, and it. 

2S3, 234 — Partnership property.} A decree- 
holder, who was also a partner of the judg- 
ment-debtor, sought to attach, in execution of 
his decree, t^e ^are of the judgment-debtor 
in the assets of the partnership business, the 
business then being in the hands of the 
Receiver of the Court under a decree for dis- 
solution and winding up. ffeld^ that such 
share of the judgment-debtor was not * pro- 
perty' within the meaning of s. 206 of Act 
VlII of 1859, and, therefore, not liable to 
attachment in execution. Abbott v, Abbott 
and Cbump - - - - - - v 882 

20. Act VIII of IS59, tt. 233, 234.] A 

decree-holder, in executiou, attached and seized 
certain property which belonged to the judg- 
ment-debtor in partnership with another per- 
son, who alone, at the time of attachment, was 
in actual possession. Held, that such property 
was the subject of attachment in execution 
of the decree against the one partner, but 
such attachment must be limited to his share, 
and the attachment should be by prohibitory 
order, not by actual manual seizure. Thama 
Snro V. Kalidas Rot - - - - v 886 

21. Act VIII of 1869, tt, 206, 243— ^^ 

taehment of future maintenance^ or " Baboo- 
ana" — Procedure,'] Where a judgment-debt- 
or was possessed of a decree entitiing him to 
maintenance from a third party, held, that his 
judgment-creditor oould attach the amount 
before it accrued due, by prohibitory order 
forbidding such third party to pay the judg- 
ment-debtor, and directing him to pay to 
such person only as the Court might direct ; 
or an arrangement might be made for the 
collection or administration, if necessary, of 
the amount of maintenace. Makiswab Dab 
r. Bib Pebtab Sahu - - - vi 646 



ATTACEUWS-^eontinued. 

82. Property, definition of-- Claim un- 

der pending award.'] Under s. 206 of the 
Civil Procedure Code, sums to be attached must 
not be inchoate, but existing and definite ; and 
although liquidated demands in their nature 
definite and certain, though tub lite, and un- 
proved, may be seized ; a mere expectancy or a 
mere right of suit cannot be attached; the 
attachment must operate at the time of attach- 
ment, and not be anticipatory, so as to fasten 
on some future state of properly in which the 
suit may result. A claim which may accrue 
under a pending award cannot be sold in 
execution. Tuffazal Hosseik Khan v, Ra- 
ohunath Pbabad - - - vii P. C. 186 

• 28. Act VIII i^ 1869, t, 205--Deeree — 

* Other property.*] A decree of Court falls 
within the description of "other property** 
ih s. 206 of the Civil Procedure- Code, and 
is, therefore, liable to attachment, which 
should be made under s. 237. Ghqlam Maho- 
med V. INDBA Chand Jahubi - - vli 818. 

24. Act VlII of 1859, t, 205'^Property, 

right of— Hindu heir expectant on death of 
nridow.] The interest of an heir, according 
to the Hindu law, expectant on the death 
of a widow in possession, is not property, 
and, therefore, not liable to attachment and 
sale in execution of a decree under s. 206 of 
Act VIII of 1859. Ram Chandba Tantea 
Das V, Dhabmo Nabayan Chuckebbutty, 

[viiF.B.841 

But see Gaub Habi Dutt v, Radha Gobikd 
Shaha - - ~ - - vii 848 note 

ATTACHMEKT BEFOBE JTJDOHEFr. 

See Civil Pbocedube Code, s. 81. 
ATTACHMENT OF FRACTIONAL SHARE IN 
PROPERTT. 

See Civil Pbocedube Code, s. 246. 
ATTACHMENT OF PERSON. 

See Execution of Deobeb. 
Onus Pbobandi. 

ATTACHMENT0FPR0PERT7PENDIN6 APPEAL.] 
A plaintiff, before judgment, attached defend- 
ant's property, but the suit was dismissed by 
the High Court on appeal. He filed an appeiU 
to the Privy Council ; and on his application, 
the High Court held, that it could not continue 
the attechment over the defendant's property 
pending the appeal of the plaintiff to the Privy 
Council ; nor could it call on the defendant, 
respondent, to g^ve security for the value of 
the property attached before being allowed to 
remove it. In be Ditta Habakman Sino, 

[iii F. B. 46 
ATTACHMENT OF RESPONDENT. 

See DrvoBCE Act. 
ATTACHMENT, REMOVAL OF, 

See Civil Pbocedube Code, s. 246. 

ATTEMPT TO COMMIT OTTESGL— Mischief by 
fire — Criminal Procedure Code {Act XXV of 
1861), *. 511 — Pottetsion of afire-ball.] Held 
by Gloyeb, J., that inoondiarism having, on 
several occasions, occurred in a village, pro- 
duced by a ball of rag, with a piece of burn- 

5 
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ATTEMPT TO COMMIT OVFJSSOZ^-eontinHed. ATTOBITET AID CLOSST— continued, 



ing oharooal witihin it, an4 the prisoner one 
eyening being cUsooyered to haye a ball of 
that description oonoealed in his dhoti, whioh 
contained burning charcoal, he is, under s. 511 
of the Penal Code, guilty of an attempt to 
commit mischief by fire. The possession of 
the instrument to commit mischief by fire, 
and the going about of the person with it. 
are sujficient to raise a presumption that 
he intended to commit the act, and had 
already begrun to moye towards the execution. 
These facts are sufficient to constitute an at- 
tempt. Eeld by Mittbb, J., that the posses- 
sion of a fire-ball and moying about with it 
cannot support a conyiction under ss. 436 and 
611 of the Penal Code. These facts are not 
sufficiently indicatiye of an intention to des- 
troy a building used for human dwelling. To 
constitute an offence under s. 611 of the 
Penal Code, it is not only necessary that the 
prisoner should haye done an oyert act towards 
commission of the offence, but that the act 
itself should haye been done in the attempt to 
commit it Queen v, Dayal Bawbi, iii A. Cr. 66 

ATTESTATION. 

See Will. 

ATTOBHET. 

See Lettebs Patent, ol. 10. 

PBIYILEGED Ck>MMnNICATION. 

Taxation ov Bill op Costs. 

WiTNBSSEa 

2. Striking off the rolU^Mieoonditct.l 

Where an attorney knowingly prepares a con- 
yeyance containing untrue recitals of the tran- 
saction between the parties thereto, and attests 
the deed and a receipt for considerati(m-money« 
which, to his knowledge, was neyer paid, or 
intended to be paid, the production of such a 
document to the Court is sufficient ground for 
oaUing upon the attorney for an explanation 
of his conduct. But if such explanation be 
g^yen, supported by eyidence to the effect that 
tiiere was no fraudulent intent, and if no frau- 
dulent use of the deed has, in fact, been made 
or attempted, nor any injury caused thereby, 
it is not sufficient ground for striking ttie 
attorney off the rolls of the Court Semble.-^ 
The* High Court in Calcutta is not authorized 
in striking an attorney off the rolls when such 
a step would not be sanctioned by the prac- 
tice of the Courts in England. INTHBMATTEB 
OF Stbwaet - - - - - i P. G. 66 

ATTOBHET AVD CUEVT. 

See Vendob and Pubchaseb. 

2. — Delivery of bUl of costs — Might to 
maintain suit — ikeecutor,'] There is no law 
in force in India to preyent an executor of 
an attorney from maintaining a suit for busi- 
ness done by the attorney, without haying 
preyiously deliyered a bill of costs to the de- 
fendant and left it with him for a reasonable 
time before bringing the action ; and the fact 
that the defendant had notice that the Mil 
was to be referred to taxation is immaterial. 
Wilkinson v. Abbas Sibcab - iii 0. 0. 00 



8. — ^- Costs — Lien on sum recovered by 
client — Attachment of fund by creditor,'] The 
plaintiff obtained a decree against the defend- 
ant hut, before satisfaction of the decree, the 
amount of the decree was attached in the 
hands of the defendant by a third person, who 
had obtained a decree in a suit against the 
plaintiff. On an application by the attorney 
for the plaintiff that the defendant might hd 
ordered to pay to him his costs of suits out of 
the sum which had been attached in the 
defendant's hands, and on which the attorney 
claimed to haye a Uen, the Court held, that the 
attorney had a lien for his costs on the sum 
so attached, but that the only order it could 
make was an order to the defendant not to pay 
the sum attached to any one without notice to 
the attorney. The Nawab Nazih of Bengal 
V. Heebalall S^al - - - - z 444 

4. Vakil — Purchase by attorney from 

client — Benami transaction."] "Die principle that 
in transactions carried out by an attorney for 
a client the attorney should deriye no benefit 
to himself, is equally applicable to the relation- 
ship of yakil and cHent ; and in transactions of 
such a nature Courts should be careful not to 
allow them to be enforced in the name of a 
third person put forward as the real plaintiff. 
FuzELUN Bibee v. Omdah Bibeb zi 60 nots 

5. Zien for Costs—TUle-deeds delivered 

for specific purpose — Might tore-delioery,'] 2>., 
an attorney, wno had a lien against C, for costs 
on the title-deeds of certain property belong- 
ing to C. for whom he had been acting in nego- 
ci&ons for the sale of the property, deliy^ed 
the deeds at the request of C\ to if., who was 
acting as attorney for •A, an intending pur- 
chaser. 3/., on obtaining the deeds, signed a 
receipt for them, by whioh he undeiiiook to 
^return them on demand without claiming 
any lien for costs or otherwise.** D. subse- 

auently ceased to act for C, in the matter of 
lie seJe of the property, of which J. became 
the purchaser. The title-deeds remained with 
jr. Held, that D. was entitled to haye re-deli- 
yery of the deeds to him from JT, eyen inde- 
pendently of the express contract to return 
them. He did not giye up possession of them 
to C. by deliyering them to if., though that was 
done at C.*s request In the matteb of 
MACKEBTICH - - - - XT Ap. 16 

AUTBEFOIS ACQUIT, PLEA OF. 
See Penal Code, a 352. 

AVA, KINGDOM OF. 

See Civil Pbooedube Code, s. 177. 

AWABD. 

See Abbitration. 
Special Appeal. 
SuBVEY Award. 
Thakbust Awabd. 

AWABD, APPLICATION TO FILE. 
See Costs. 

AWABD, CLAIM UNDEB. 

See Attachment. 
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BAD FAITH. 

See Civil Pbocedubb Godb, 8. 281. 

BAIBIL-WAFA. 

See MOBTGAOE. 

BAIL FOB AFPEABASGE OF PABT7— CHmtftaZ 
Procedure Code (Act XXV of 1861), #. 212— 
Act X of 1872, *. Z^^—Disharge for want of 
tn\dence.'\ The accnsed in a case of daooily 
and assaolt were discharged bj the Magistrate 
for want of eyidence. At the same time he 
ordered them to give seonrity to the amount of 
Bs. 260 to appear before him any time within 
six months if called npon. The Judge referred 
the question of the legality of the order to the 
High Court, by whom the order for security 
was quashed. Bamlal Tbwabi v. Sufha- 
- - - - -iS. N.xxvi 



2. OriminaX Procedure Code (Act XXV 

of 1861), M. 436, ill—Accmed Person^-Ponfer 
of SesHone Court to admit to hail.'] A person 
sentenced to one month's imprisonment by a 
Magistrate, from which sentence no appeal is 
allowed under s. 411 of Act XXV of 1861, is 
not an accused x>er8on within the meanina' of 
s. 436 of the same Act, so as to be admitted to 
bail by the Court of Session, when his case is 
referred to the High Court under s. 434 of the 
same Act. Queen «. Mahbndbanabayan 
Banoabhusak - . - - i A. 0. 7 

BAXLMSST—ybn^lwerjf of goods — Bailee^ 
Omts probandi.] A. sent cotton to B.'e screw- 
house, to be screwed. It was placed in B.^e 
godowns, in charge of which was a serrant of 
B,% who kept entries of cotton received and 
given out. B,*s durwan kept the key of the 
godowns. B, provided dunnage ; no rent was 
paid for godown room, but it was shown that, 
on several occasions when cotton had been left 
l^ owners for some time in the godowns and 
removed unscrewed, rent had bwn paid ; and 
it was allowed tha^ it was for the mutual in- 
terest of both parties that the cotton should be 
so kept. The custom was that the screwing 
charges should be i>aid by the purchasers of 
ootton, to whom it was delivered by By by the 
direction of the vendors. In an action by A,y 
for the non-delivery of some of his ootton, — 
held per NoBMAN, J., that B. was a gratuitous 
bailee of the goods, and that he was only bound 
to account for Uie manner in which they had 
been kept, which he had satisfactorily done, 
^.'fsuit must be dismissed. Decree aflSrmed 
on appeal ; but per Peacock, C.J. Quare. — 
Was B. a bailee at all ? Per Mabkby, 3.—B, 
was a bailee for custody, but not a gratuitous 
bailee. MooLCHAin) v, Bobikson - i O. G. 68 

3. — ^ Possession — Seizure of goods — Inter- 
pleader suit — Costs — Execution of decree of 
Small Cause Court-- AM IX of 1850, s, 88,1 A. 
obtained a decree in the Small Cause Court 
against B, In execution of the decree, goods 
belonging to ^., but in the possession of a 

ledgee, were seised by a baiUff of the Small 
7ause Court The pledgee brought an inter- 
pleader suit, under s. 88 of Act IX of 1850, to 
recover the goods, ffeldf the pledgee was en- 
titled to have the goods released to him and to 



Cj 



BAlLUXBT'-eoniinued. 

have the costs of his suit paid by the execution- 
creditor. Bhikji Govindji v. Mokohab 
Dass - - - - - - V Ap. 81 

BALAHCE OF ACGOUVT. 

See Limitation Act XIV op 1869, 

B.8. 

BALANCE OF AGCOUHT, SUIT AOAIHSTBEPBE- 
SEFTATIVES OF OOMASTA FOB. 

See Limitation Act XIV of 1859, 

B. 1, CL. 16. 

BAHIAH, LIABILITY OF. 

See Pbincipal and Agent. 

BAKIAH, LISN OF, OH GOODS UHDEB AOBBE- 
MEHT WITH FIBM. 

See Pabtnebship. 

BAHE OF BBHGAIr— ^0* IV of 1862, *. 10— 
Loans and advances on security of land — 
Seaurity for past loanA The prohibition con- 
tained in s. SO of Act I V of 1862, which regu- 
lates the Bank of Bengal against making loans 
and advances on the security of land, is no 
prohibition against the Bank taking land as 
security for a past loan and an existing debt. 
Ibbahim Azim v. Cbuikshank - - vii 653 

BABKBUPTCr ACT, 1869. 

See Insolvent Act, s. 40. 

BABBISTEB. 

See Advocate. 
Counsel. 

BEHAHI LEASE. 

See Pabties. 

BEEAHI PUBCHASE. 

See Attobney and Client. 

Civil Pbocedube Code, s. 260. 

Pabties. 

Res judicata. 

2. Source of purchase-money — Hindu 

and MahonedanLam-^ Presumption,'] Incases 
where the question is, whether property bought 
lH^d held in the name of another than the party 
claiming as the real purchaser, is the property 
of that other, or merely bought and held in his 
name (benami) for the claimant, the criterion 
is to consider from what source the purchase- 
money came ; the presumption is, that a pur- 
chase made with the money of A. in the name 
of B. is for the benefit of A. ; and where the 
purchase is by a fabher, whether Mahomedan 
or Hindu, in the name of his son, there is no 
presumption of an advancement in favour of 
the son. Upon the facts, the decision of the 
Courts below reversed. Azhab Au v, Altaf 
Fatima - - - - - iv. P. C. 1 

8. Presumption — Creditors claiming 

against benamidar — Bvidenoe.] Although a 
purchase by a Mahomedan with his own money 
of an estate in the name of his son raises a 
presumption of the son's name being used 
benami for his father, proof that the father's 
object was to affect the ordinary rule of suc- 
cesiE^n as from him to that proper^ is suffi- 
cient to grive, as respects strangers, a title to 
the son independent of and adverse to the 
father. Where bond fide creditors of the 
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BSNAMI VTrRCEASE-—contiMi€d. 

OBtensible owner of property are olaiinants on 
that property, the Court will require strict 
proof on the part of any one seeking to have 
it declared that he held it only benami. 

RUKNADAWLA NOWAB AHMBD ALI KHAN v. 

HuBDWABi Mull - - - - ▼ 678 

4. Execution of decree — Alignment 

of decree.'] When a decree is assigned to 
A. for his benefit in the name of J9., J9., the 
ostensible decree-holder, may take out execu- 
tion. PuBNA Chandba Roy v Abhata Chan- 
DBA Roy - - - - - iv Ap. 40 

5. Pftrchase by Hindu widow for a 

relation^ Onus probandi.'] A step-son made 
over property to his step-mother for her 
support Out of the produce she bought pro- 
perties for her nephew in the name of other 
parties. Beld, under the circumstances, that 
the purchased property, on her death, went to 
the nephew, and not to the step-son as heir of 
her husband. Although the defendant, by his 
written statement, denied the fact of the pur- 
chases being with the widow's money, and it 
was proved that they were made with her 
money, — held, that this did not remove from 
the plaintiff the burden of proving that the 
purchases were made benami for her. Chak- 

DBANATH ROY V, RUMJAI MUZUMDAB, 

[yi P.C. 808 

6. THtle to property seized in execution 

— Evidence — Suspicion.'] In determining the 
right to property seized in execution, the Court 
must not declare a person claiming as pur- 
chaser to be a benamidar for the debtor upo|i 
suspicion merely, but its decision must rest 
upon legal grounds established by legal testi- 
mony. Fabz Bux Chowdhby v. Fakibuddin 
Mahomed Ahasan Chowdhby ix P. G. 466 

BENAMI TBANSACTION. 

See Limitation Act XIV op 1859, b. 2. 

BEHO. ACT VI OF 1862, s. 4 — Deposit of 
arrears — Tender — liegistration of transfer — 
Act X of \%^^, 8.21.] 0. 8. purchased from 
the former ryot his jotdari right, and entered 
into possession of the land. H. M., the talook- 
dar, had notice of this ; but while O. S, was in 
possession, he sued the former tenant, and 
obtained a decree" against him for arrears of 
rent, under which he sold the tenure in execu- 
tion. 0. S. had deposited the amount of the 
arrears, but by mistake as payable to " D. (the 
wife of H. M.'s brother) of Lodi Syudpore," 
instead of to " ff. M., of Lodi Culpo." B. M. 
was aware the amount had been deposited. 
Held, the deposit was a sufficient tender under 
8. 4, Beng. Act VI of 1862, and that regfistra- 
tion of the transfer of the ryoti tenure was 
not necessary, inasmuch as s. 27 of Act X of 
1869 did not apply, the tenure not being one 
*^ intermediate between the zemindar and the 
cultivator." Umaohaban Sbtt v. Habipbosad 
HiSBY - - - - - i S. H. vii 



,8.9. 



See Appeal. 

Measvbement of Lands. 



BENO. ACT VI OF 1862, 8. 10. 

See Mbasubbment of LAKDa 

, 8. 11. 

See AppEAji. 

Measubbment of Lands. 

, 8. 19 — Jurisdiction of Deputy Collector — 

Power of hearing appeal-^ Act X of 1SB9, s. 160.] . 
A Deputy Collector cannot, under s. 19 of the 
Beng. Act VI of 1862, hear an appeal from the 
judgment of another Deputy Collector, even if 
the case is referred to him by a Collector. 
Semble. — ^The object of that section was to g^ve 
to Deputy Collectors specially entrusted with 
such powers all the powers which were confer- 
red on Deputy Collectors upon reference by 
the Collector, or on Deputy Collectors placed 
in charge of sub-divisions without Buch. re- 
ference. Kally Nabain Roy Chowdhby v. 
Sadbunnissa Khatoon - Sup. Vol 610 

, 8. 20— Act X of 1869, *. l&l— Jurisdic- 
tion — Bevenue Courts — Subdivision of district — 
Power of Collector to withdraw or transfer 
suits.] Suits under Act X of 1869 must be 
preferred in the Revenue office of the district, 
or when a sub-division of the district has been 
placed under a Deputy Collector, in the Reve- 
nue office of the sub-division in which the 
cause of action arose. The authority given 
to the Collector to withdtaw any suit from any 
Deputy Collector, and try it himself, or refer 
it to another Deputy Collector, does not cure 
the defect caused by the institution of the 
suit in a Court other than that of the sub- 
division in which the cause of action arose. 
PuBNA Chandba Chattebjee v. Maoabthob, 

[iii A. G. 860 

2. Act X of 1869, s. 162 — Suit for 

rent.] Under s. 20 of Beng. Act VI of 
1862, suits under th^t Act, or under Act X 
of 1869, must be instituted in the Revenue 
office of a sub-division of a district where there 
is a sub-division, and not in the Revenue office 
of the district. But where a suit has been 
brought in the Revenue office of the district 
where there is a sub-division, and has been 
referred by the Collector to another Deputy 
Collector, the decree is not absolutely void for 
want of jurisdiction, but only voidable at the 
instance of the defendant. Mackintosh v, 
Kashinath Biswas- - - xiii P. B. 488 
BENG. ACT V OF 1863, S8. 4 and 8. 

See Nazib, Liability of. 

BENO. ACT VI OF 1868, ss. 161,226, 229, and 280 
— LidbUity of Justices for compensation for 
damage in making sewers, ^c, — Negligence — 
Amx>unt of damages — 'Writ of fnandamtts,] 
By s. 161, Beng. Act VI of 1863, the Jus- 
tices are empowered in making any main 
or sewers for the drainage of Calcutta, ''to 
carry such sewers through, across, or under 
any street, or any place laid out as or in- 
tended for a street, or anv cellar or vault 
which may be under any of the streets, and 
(after reasonable notice in writing in that 
behalf) into, through, or under any enclosed or 
other land whatsoever, making full compensa- 
tion for any damage done thereby ; and if any 
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BEVO. ACT VI OF 1868, u, 151, 236, 929, and 

dispute shall arise touching the amount or 
apportionment of such compensation, the same 
shall be settled in the manner hereinafter pro- 
vided for the settlement of disputes respecting 
damages and expenses." S. 229 provides that 
^'in all cases where any damages, costs, or 
expenses are by this Act direced to be paid, 
the amount of the same, in case of dispute, 
shall be ascertained and determined by a Judge 
of the Calcutta Court of Small Causes/' S. 226 
provides that a month's notice shall be given 
before anv action is brought under the Act 
against the Justices. By Act V of 1867 the 
Cental Gas Company was empowered to lay 
down pipes and execute other necessary works 
for the supply of gas to Calcutta. In an appli- 
cation by the Company for a writ of mandamus 
to compel the Justices to join with the Com- 
pany in referring to a Judge of the Small 
Cause Court to ascertain the amount payable 
to the Company as compensation for damage 
alleged to have been occasioned to their pipes, 
&c., by the drainage works of the Justices, an 
affidavit was filS, in which tiie Company's 
manager stated specifically the loss that had 
been occasioned, and that he had, on personal 
inspection, satisfied himself that the loss was 
occasioned by the negligent execution of the 
drainage works of the Justices. The affidavit 
on behalf of the Justices stated that, ** in carry- 
ing out such drainage works, the Justices, or 
their contractors, agents, or servants, have not 
damaged the pipes, &c., of the Company, and 
that tiie Justices deny that they are in any 
manner liable for the damage in respect of 
which compensation is sought by the Company, 
or that they have done or caused any damage 
to the Company." Beld (per Phear, J.), on 
the facts, tiiat the Justices' works had caused 
damage to the Company's main and pipes. 
ffeld also, that the compensation-clause of 
s. 151, Beng. Act YI of 1863, makes the Justices 
liable to compensate owners of land, or of any 
interest in kmd through which the drainage 
works are authorized to be carried, for any 
damage caused by any proceedings in such 
works. It applies to cases where the works 
have been done with due care and sldll, and 
where, but for the Act, there would have been 
aright of action against the Justices. Held 
also, that the denial of liability by the Justices 
was simply a general denial that any damage 
had been done to the Company ; the question, 
therefore, between the parties resolved itself 
into a dispute as to the amount of damage, 
which, by s. 151, must be settied in the manner 
provided by s. 229. Hence the Company was 
entitied to a writ of mandamus. Held fdso, 
that s. 226 appUes to proceedings dehors the 
Act, and not to proceeding's taken to enforce 
compliance with the provisions of the Act. 
Justices of the Peace fob Calcutta v. 
The Omental Gas Company - - viii 48d 

, 8. 226 — Suit agaiiut JuKtices for damage 

in repairing drains — Contractors — Negligence 
— Cause of acti4}n— Notice of action,"] In 



BEHO. ACT VI OF 1863, s. VM-^oonUnned, 

a suit for alleged damage done to the plain- 
tiffs premises by excavations for drainage 
purposes, which the Justices are authorized 
to make by Beng. Act VI of 1863, it being 
shown that the Justices had entrusted the 
execution of the work to skilled and com- 
petent oontractoQi, — held^ the Justices were 
not liable. In such a suit no cause of 
action will be ^owed to be raised, except that 
disclosed in the notice of action required to 
be given to the Justices by s. 226 of the Act. 
Ullman V, The Justices of the Peace fob 
THE To^^ OF Calcutta - - - viii 266 

BENG. ACT ni OF 1864, s. fi7—Mneforsftffering 
premises to be in filthy state — Owners and oeou' 
piers."] The Municipal Commissioners are em- 
powered under s. 67, Beng. Act III of 1864, to 
fine either the owner or occupier of the land 
who, suffered it to be in a filthy state. Where 
the land was occupied by tenants, and tiie 
owner admittedly lived in another district, and 
there was nothing to show that he suffered the 
land to be in a filthy state, held^ that the im- 
position of a fine on the owner was not a 
proper exercise of the discretion given by s. 67 
of the Act. Queen t;. Ramdyal Sing, 

[viii Ap. 9 

, 8. 87 — iS^Mi^ against Municipal Commis- 
sioners for possession of lafid.] Previous 
to the institution of the present suit, one 
of the shareholders of a piece of land 
brought a suit against the Chairman of the 
Municipality for recovery of possession of 
his share. The other shareholders were made 
pro formd defendants in the suit. Tlus suit 
was dismissed as barred by the law of limita- 
tion. After the dismissal of the suit, the plain- 
tiff brought the present suit for recovery of his 
share of the land, on the allegation tiiat his 
tenant had relinquished the land within three 
months in consequence of his having been dis- 
possessed by the Municipal Commissioners, 
Held, that s. 87, Beng. Act III of 1864, did not 
apply. Semblc-'Beng, Act III of 1864, & 87, 
relates only to actions brought in respect of 
acts done by the Commissioners under that Act 
for the purpose of the Act. Pbice v, Ehilat 
Chandra Ghose - - - vAp. 50 

BENG. ACT V OF 1864, s. 16. 

See Obstbuctino Navigation. 

BEHO. ACT VII OF 1864, as. 12 and 16— Om- 

fiscation of salt found without rowana or pass — 
Intention to sell,] If salt exceeding five seers 
is found within the limits prescribed by s. 12 
of Beng. Act VII of 1864, unprotected by a 
rowana or pass, the salt is contraband, and 
liable to seizure, and the parties transporting 
it are punishable under s. 16. It matters not 
whether any attempt or intention to sell is 
proved or not. Queen v, Ofatulla ~ vi 881 

BENO. ACT VI OF 1865, as. 81 and 92^Proteetor of 
ZabonrerSf powers of— Wages of labourers — Mode 
of taking account — Criminal Procedure Code 
(XXV of 1861), s, 444.] Held, that until an 
enquiry is made under s. 31, Beng. Act YI of 
1865, the Protector of Labourers is not compe- 
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BEHO. ACT VI OF 1666, M. 81 and 9Si--eontinned, BEVG. ACT ¥UI OF 1865, b. le—oatUinved. 



tent to act under a. 82 ; that the prooednre 
under a. 81 must be condaoted in aooordance 
with B. 444 of the Criminal Procedure Code ; 
that to support a oonviction under s. 82, Beng. 
Act VI of 1865, it must be shown that the 
wages or part of the wages due have remained 
unpaid for more than six months. But in an 
aocount ourrent, the payments are not to be 
appropriated for the wages of the month in 
which the payment was made. In the matter 

OF THE NOBTHEBN ASSAM TEA COMPAinr, 

[iU A. Or. 89. 

BEHO. ACT VU OF 1866, s. 7 — Slanffkeer- 
hottse Hcente — Ihxnutfer of slangkter-houie.'] 
M» was fined by the Deputy Magistrate for 
using an unlicensed slaughter-house. He sub- 
sequently gave an ijara or lease to ^4. to carry 
on the bnsUiess. B, was prosecuted again for 
evading the law by " slaughtering cattle or 
allowing cattle to be slaughtered** without a 
license. He was fined Bs. 200 by the Deputy 
Magistrate. On appeal to the Sessions Judge 
he was acquitted. On the motion of the Muni- 
cipal Commissioners for a rule to set aside the 
Older of the Sessions Judge, it was held {per 
Jackson, J.)» that R., by giving a lease 
to ^., had parted with his intere^ and had 
ceased to have any power to allow or disallow 
the slaughtering of cattle ; that s. 7 provides 
penalties only, and does not describe an offence 
or relate to a conviction. It is quite another 
question whether the act itself is an offence 
irrespective of s. 7, and whether R, could be 
dealt with as an abettor. Per Mitteb, J. (dis- 
senting.) — ^The Judge has found that the lease 
was given by R, with the avowed object of 
oontinuing the slaughter-house, and admittedly 
for the express purpose of evading the law ; 
tke case, therefore, falls within the express 
words of the section, "or allows cattle to be 
slaughtered.*' In the matter of the Peti- 
tion OF the Municipal Commissionebs fob 
the Sububbs of Calcutta - ~ ?i Ap. 88 

BEHO. AOT YUI OF 1865, s. 16. 

See Sale fob abbeabs of Bent. 

2. 8aXe for arrears of rent — Inoumbraa^ 

eee.Ji The sale of a tenure, under s. 16, Beng. Act 
YlU of 1866, does not ipto facto annul all in- 
cumbranceSy but certain incumbrances are re- 
cognized by this section to survive such sale. 
Umasundabi Dasi v. Bibbul Mandal, 

[iii A. G. 188 

8. Sale of tenure for arrears of rent — 

Ineumbrancei,'] At a sale held under Beng. Act 
YIII of 1866, the defendant purchased a shik- 
mee tenure, and obtained possession thereof. 
Subsequently he ousted the plaintiff from certain 
lands, and hence the suit by the plaintiff for 
recovery of possession thereof, on the ground 
that the property in dispute was alakhiraj 
tenure created by the Baja of Tipperah, and 
that the plaintiff was owner thereof, partly by 
purchase and partly bv inheritance. The 
lower Appellate Court found as a fact that 
the late ehikmeedar, and not the Baja, had 
granted the lands in dispute as bramatar, but 



not in favour of the person through whom 
the plaintiff claimed. It, however, passed a 
decree in favour of the plaintiff, as he had 
been unlawfully dispossessed, ffeld that, under 
8. 16, Beng. Act VIII of 1865, the incumbrances 
created by the former holder were voidable by 
the auction-purchaser, and that the plaintiff 
should show that the former holder could 
create such right. IswAB Ohandba Chuckeb- 
BUTTY V, BiBTU Chandba Chuckebbutty, 

[iii Ap. 79 

See Sbinath Chuokebbuttt v, Sbimanto 
Labhkab - - - - - viii 240 note 

4. — Sale for arrears of rent — Purchaser 
of rights of holder of fractional share.'] S. 
16 of Beng. Act YIII of 1865 does not ap- 
ply to the purchaser of the rights and inter- 
ests of the holder of a fractional share in an 
under-tenure. Habasundabi Dasi v. Kisto 
Mani Chowdhbain - - - V Ap. 87 

5. Incumbrance — Briok^buUt house.'] A 

brick-built house is not an ' incumbrance,* or a 
tenure within the meaning of that word in 
s. 16 of Beng. Act YIII of 1865 which a pur- 
chaser at a Mde for arrears of rent can remove. 
Shibdas Bandapadhya v. Bamandas Mu- 

KHOPADHYA- - - - - Vill 887 

6. Sale for arrears of rent — Rights of a 

purchaser at an aftction-^ale held under Beng. 
Act VIII of 1865 when in collusion with the 
former proprietor.] A proprietor of a talook, 
which was about to be sold for arrears of rent, 
entered into an arrangement with the plaintiff, 
whereby, in consideration of a share in the 
purchase, he agreed to use Ms influence to 
urge on the sale, and to secure the purchase 
to the plaintiff. Under this arrangement the 
plfdntjff became the purchaser of the talook, 
and the former proprietor obtained a share in 
Uie purchase. A suit by the plaintiff to oust 
the under-tenants was dismissed ; the plaintiff 
took only as a purchaser at an ordinary execu- 
tion-sale, and did not obtain the b^efit of 
B. 16 of Beng. Act YIII of 1865. Sbinath 
Ghose 0. Habonath Dutt Chowdhby ~iz 820 

BEHO. AOT IV OF 1866, s. 26. 

See Police Maoistbatb. 



BEHO. 



AOT VI OF 1868, Seh. K. 
^eAcTXYin OF 1860. 



BEEO. AOT Vll OF 1868. 

See Sale fob Abbeabs of Bevenub. 

BEHO. ACTVIIIOF 1869. 

See Enhancement of Bent. 
Bent, Suit fob. 
BBS Judicata. 

,8.6. 

See Bight of Occupancy. 

, 8. 20 — Landlord and tenant — Onus prO' 

bandi^Notice of relinquishment.] S. 20, Beng. 
Act YIII of 1869, does not apply when the ryot 
holds under a lease for a limited period which 
has expired. In such a case no written notice 
ot rdinquishment is necessary. Tilak Patak 
V, Mahabib Panday - - - vii Ap. 11 



Digitized by 



Google 



( 7T ) 
mo. ACT Vni OF 1869, 8. ai, 

iStolNTEBSST. 

, g. 89. 

See Ldcitation Act XLY of 1859, s. 1 

CL.8. 

8. Limitation — Suit for arrears of 

rent— Act XIV of 1859, #. 1, el, ie—Proform& 
d^endants.'] The plaintiffs saed the defend- 
ants, who were ijaradara of the properly in 
which they were oo-sharers, for arrears of rent 
extending over a period of six years. The 
snit was first brought in the Bevenue Court, 
and as their co-sharers had not joined in the 
suit, the plaintiffs made them defendants, and 
their being defendants preventing the plain- 
tiff from continuing the suit in tiie Bevenue 
€!ourt, they instituted it afresh in the Civil 
Court after Beng. Act VIII of 1869 came into 
operation. The defendants objected that, under 
the limitation provided by s. 29 of that Act, 
no more than three years* rent oould be re- 
* covered ; but the Judge held, affirming the deci- 
sion of the Munsif that the case was govern- 
ed by d. 16, s. 1, Act VIII of 1869, and that six 
years* rent could be decreed. Held on special 
appeal to the High Court, that the fact of the 
oo-sharers being made pro formd defendants did 
not alter the real character of the suit, which 
was to recover arrears of rent, and that, there- 
fore, the provisions of s. 29, Act VIII of 1869, 
were appUcable, and a decree for three years* 
rent only was given. GuNOA Gobikd Sbn«. 
Ck>BiND CHnin>EB Dabs - - zi Ap. 81 

8. Act X of 1S59, i, S2— Suit for arrears 

of rent,'\ The words of s. 29, Beng. Act VIII 
of 1859, are intended to apply specially, and 
exclusively of Act XIV of 1869, to the same 
dass of cases as those to which s. 32, ActX of 
1859 applied, though that class cannot now 
be defined, as it formerly oould, by reference 
to the jurisdiction of the Court in which the 
oases fall to be entertained. The dass is limit- 
ed to suits for arrears of rent simply, as 
'* arrears of rent*' are defined in s. 21, Beng. 
Act VIII of 1869. GOBIND COOMAB Chowdhbt 
r. Hanson - - - - - t^ fi% 

, B. 84— 5tti^ for rent— Act VIII of 1859, 

#. 119.1 S. 119 of the Civil Procedure Code 
(Act YlII of 1859) is made applicable to 
rent suits under Beng. Act VIII of 1869 by 
the provisions of S. 84 of the latter Act. 
Dbabamati Ouptia v. Tabachaban Sen, 

[vU807 

, 88. 87 and 88 — Might of eO'Sharers of joint 

undivided estate to measurement of landJ] 
A shareholder in a joint undivided estate can- 
not bring a suit under s. 87 of Beng. Act VIII 
of 1869 for the measurement of his share. 
Santibah Panja V, Bycunt Panja - x 897 

2. Nor under Beng. Act VI of 1862, 

B. 10, and Beng. Act VIII of 1869. & 88. 

MOOLOOK CHANP MUNDUL V, MODHOOBOODUN 

Bachasputty - - - - X 898 note 

Mahomed Bahabub Mozoomdab v. Bajah 

Raj Eishen Singh - - - x 401 note 

Shobendbo Mohun Boy r. Bhuooobutty 
Chubn Gungopadhya - - - X 408 note 
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BSHO. ACT VIU OF 1869, 8. 6^-Aet X of 1869, 
». 78 — Stay of eseeoution of decree.} The Court 
has discretion to stay execution on other ground 
than those on which it is bound to do so under 
B. 52 of Beng. Act VIII of 1869 Rao Banee- 
bam V, Bamnath Shah - - x Ap. 8 

, 8. 102. 

See Special Appeal. 

Supbbintendenob of High 

COUBT. 

2. — District Judge — Subordinate Judge — 
Act XVI of 1S6S— Bengal avil Courts Act 
( VI of 1871).] The words " District Judge " 
in s. 102 of Beng. Act VIII of 1869 do not 
include a Subordinate Judge, to whom, under 
Act XVI of 1868, or Act VI of 1871, the Dis- 
trict Judge may make over appe<Us filed in his 
Court DOYAL Chand Sahoy v, Nabin Chan- 
DBA Adhiblajh - - - - - viii 180 

8. Additional Judge — District Judge-^ 

Bengal Civil Courts Act (VI of lS7l)—Ap- 
peal,'] Held ( Jaokson, J., dissenting), that an 
Additional Judge, invested with &e powers 
given to him by Act VI of 1871, is a District 
Judge within the meaning of s. 102 of Beng. 
Act VIII of 1869, and no appeal lies from his 
decision in suits of the nature described in that 
section. Bbojo Misseb t^. Ahladi Mibbani, 

[xiU F. B. 876 

Ishan Chundbb Ghosb v. Nobin Pal, 

[xiii 877 note 

4. Co^harer — Suit for rent,'] The plain- 
tiff, one of several co-sharers of a talook, sued 
to recover her share of rent, making her oo- 
sharers, who resisted her claim, defendants. 
The first Court raised and tried questions of 
title between the plaintiff, her co-sharers, and 
the ryot, and decided in favour of the plaintiff. 
The lower Appellate Court, without expressing 
any opinion on. the rights of the parties, dis- 
missed the suit on the ground that it was not 
maintainable. On special appeal it was con- 
tended that no appeal would lie, as the amount 
of the claim was less than Bs. 100, and no 
question of title was determined by the judg- 
ment ; but this objection was overruled, on the 
ground that the decree of the lower Appellate 
Court, dismissing the suit, had, the effect of 
deciding the questions of title against the 

Plaintiff. On appeal under s. 16 of the Letters 
*atent held^ that the judgment, rather than 
the decree, is to be looked at in applying s. 102, 
Beng. Act VIII of 1869. No appeal lay from 
the judgment of the lower Appellate Court, 
inasmuch as that judgment showed, not only 
that no question of title was determined, but 
that the Judge did not even consider it. 
Eabim Sheikh v. MukhodaSoondbby Dassee, 

[XV 111 

, 8. laS—Act VIII of 1869, s. 119— -Ep 

parte decree — Behearing,] S. 103 of Beng. 
Act VIII of 1869 does not apply to applica- 
tions for a rehearing after an ew parte decree, 
on the ground of ignorance of the suit. Dba- 
bamayi GuPTiA V. Tabachaban Sen - vii807 
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BEVO. ACT VIII OF 1869, 8. 108. 

See Bkng. Acjt III of 1870. 

BEVO. ACT III OP 1870, B. Z— Decree trantferred 
to Civil Court for exeaitio^n — Appeal — Beng. 
Act VIII of 1869, *. 108— ^cf X of 1859, 
w. 163, 155.] In a suit brought for recovery 
of Rs. 75 for arrears of rent, the plaintiff ob- 
tained an ex parte decree on 18th March, 1869, 
in the Court of the Deputy Collector. In 
October, 1871, he applied to the Munsif for and 
sued out execution of his decree. In January, 
1872, one of the defendants applied to the 
Deputy Collector for a review of his judgment, 
and the Deputy Collector admitted iSie review 
and dismissed the plaintiff's suit, (hi appeal 
the Judge held that the Deputy Collector had 
no jurisdiction to entertain the application for 
review or to hear the case, the decree having 
been transferred under Beng. Act III of 1870 
to the Munsif for execution, and reversed the 
judgment of the Deputy Collector. Eeld^ 
that the suit having been decided by the 
Depul^ Collector before Beng. Act VIII of 
1869 came into operation, the procedure, there- 
fore, would be Uiat laid down by b. 108 of 
the Act, i,e,, under Act X of 1859, and the 
appeal would lie to the Collector, not to the 
Judge, under ss. 153 and 165 of that Act The 
decree alone was transferred to the Civil 
Court, and the appUoation for review was 
rightly made to the Court of the Deputy Col- 
lector. In the matter of Bamboondeb 
Bandopadhya - - - X Ap. 21 

In bb Juqoodumba Dossee x Ap. 22 note 

2. Tranter of decree — Application to 

set aside decree — Jurisdiction.'] When an ex 
parte decree of a Revenue Court has been 
transferred to the Civil Court under the provi- 
sions of B. 3 of Beng. Act III of 1870, an 
application to set aside the >decree must be 
made to the Civil Court, and not to the Reve- 
nue Court. Krishna Kishobb Poddab v. 
WooMBSH Chundbb Roy - , - xiii F. B. 214 

In bb Wooma Chubn Rot Mozoomdab, 

[xiii 216 note 

OODWUNT MAHTOON V, BiDDHi' ChAND 

Chowdby - - - - xiii 216 note 

Mohesh Chundeb Singh Subma v, Bhoo- 
BUN MoYEE Dbbia - - - xiii 217 note 

BEHG. ACT IV OF 1870. 
See Lunatic. 

, 8. 76 — Sale for arrears of rent — Power 

of Collector — Tennre created under Court of 
Wards— Previously existing tenure.'] The pro- 
yisions of s. 75 of Beng. Act IV of 1870 apply 
only to tenures created by the Collector during 
the time the estate has been in the hands of 
the Court of Wards, and not to tenures created 
previously. A Collector, therefore, has no 
power to sell for arrears of rent a tenure 
created before he took charge of the estate 
witibout previously obtaining a decree for such 
arrears in the regular way. Collbctob of 
CHTITAGONG V, KALA BIBI - - XV 848 
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BSNO. CIVIL COIJBTS ACT (VI OF 1871), 8. 22— 
Appeal — SuMect'fnatter in dispute — Jurisdic- 
tion of the High CottH.'] The appeal from the 
decree or order of a Suboifdlnate Judge or 
Munsif, where the amount or value of the 
subject-matter in dispute in a suit exceeds 
Rs. 5,000, lies to the High Court, although the 
amount or value of the subject-matter in dis- 
pute in appeal is lees than Rs. 5,000. In the 
mattbb of the Appeal op Duu Chund, 

[ix 190 

Butsee Sbimati Dabi v, Soudamini Dossee, 

[ix 192 note 

2. Interest on account of appeal.] Where 

an appeal was brought from an order in exe- 
cution of the decree in a suit in which both 
the amount sued for and the amount of the 
decree were below Rs. 5,000, but by reason of 
interest the appeal was valued at more than 
that sum, the case was held to come within 
the principle of In re Duli Chand. Rai 
Dhanpat Singh Bahaboob v, Madhuhati* 
Debi - - - - - ix 197 note 

S. -« — Appeal — Subject-matter in dispute — 
Jurisdiction of High Court — Execution of 
decree — Act XXIII of 1861, s. 11.] The 
appeal from an order of a Subordinate Judge 
directing execution to issue, lies to the District 
Judge, and not to the High Court, where the 
amount claimed in a suit is under Rs. 5,000, 
although the amount sought to be recovered 
in execution has, by the addition of interest 
since decree, grown to a sum exceeding 
Rs. 5,000. Ruttanjote Eoobb v. Ram Dass, 

[x 290 

4. Appeal — Execution of decree.] When 

the High Court called up an appeal to the 
ZiUa Judge, and tried it as a regular appeal, 
and passed a decree thereon, heldy that this 
did not entitle the parties to prefer an appeal 
to the High Court in the proceedings in execu- 
tion of that decree. Such appeal would lie to 
the ZUla Judge. Ramanoogba Sahoy v. Byj- 
nath Lal - - - - - X 291 note 

BEHG. ACT HI OF 1878. 
See Mandamus. 

BEQUEST TO IDOL. 

See Hindu Law, Endowment. 
Hindu Law, Will. 

BILL OF COSTS. 

See Attobney and Client. 

Taxation op Bill op Costs. 

bill of exchange. 

See Hindu Law, Oontbaot. 

Mahomedan Law, Bill op Ex- 
change. 

2. Notice of dishonor.] In an action 

brought in the district of Patna against the 
indorser and acceptors of bills of exchange, 
after a part-payment by the acceptors, no objec- 
tion having been taken ad to the misjoinder of 
defendants, and the Judge having omitted to 
find whether the indorser had received notice of 
dishonor or not, heldj the case must be remand- 
ed to ascertain, first, whether notice had been 
given within reasonable time, and if not. 
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BILL OF tXOEAMQM—eontkiusd, 
whetiher thereby the indoiner had been injared 
or exposed to material risk of injury; and, 
secondly, whether (English law not being 
applicable to the case) by the usage of merchants 
at Patna, a part-payment by the acceptors and 
receipt by the plaintiff discharged the indorser 
from liability. Gopal Das v. Sheikh Syed 
Ali - - - - - - iii A. C. 198 

8. Dishonor of cheque ta^en in payment 

of Bill of Exchange when dtte — Notice of die- 
honor.! The defendant endorsed to the plain- 
tiff a bill of exchange drawn by N. S,^ Co.^ 
and accepted by C. N, ^ Co, The bill, at the 
time it was endorsed to the plaintiff by the de- 
fendant, bore the preyious endorsement of N. 
8. Jf- Co, to the defendant The bill fell due 
on December 3rd, 1870, which was a Saturday, 
and on that day the plaintiff sent his jemadar 
to ^. iV. ^ Oo.j the acceptors, to present the 
bill for payment. The bill was taken by A., 
one of the members of the firm of C. N, ^. 
Co.^ who gave a cheque for the amount, and 
took a. receipt from the plaintiff^s jemadar, 
striking' out the signature of C. N. ^ Co.ea 
acceptors, but without the plaintiff's consent. 
The plaintiffs jemadar took the cheque im- 
mediately to the Bank, and the Bank was 
closed. Thereupon he returned to C, N. jr 
Co., and informed them that the Bank was' 
dosed, and demanded cash. The plaintiff 
alleged that it was then stated that the cheque 
would be honored on Monday. The plaintiffs 
jemadar then went and informed the gomas- 
ta of the plaintiff of what had been done. 
The plaintiff's gomasta sent him to the de- 
fendant's firm to give him notice of what had 
taken place. It was alleged that at this inter- 
Tiew the defendant's liability was admitted in 
case the cheque was not honored, and the 
plaintiff's jemadar was advised to wait until 
Monday, the defendant stating that he also 
had a cheque for Bs. 7,000 from (7. N. ^ Co. 
This was denied by the defendant. On Mon- 
day, 5th December, the cheque was presented 
to the Bank for payment, and was dishonored. 
The plaintiffs gomasta went to the defend- 
ant's koti, and gaye notice of the dishonor 
of the bill and cheque, and asked him to pay 
the amount of the bilL The defendant asked 
for the bill, and the plaintiff's gomasta went 
i!0 C, N, ^ Co,j and brought back the bill, 
with the name of C. iV. 1^ Co., which had 
been struck out, replaced. The defendant see- 
iag the bill was overdue, refused to pay the 
amount. The cheque was thereupon returned 
to (7. iV. 4* Co., and the bill retamed by the 
plaintiff, who, on 6th December, caused writ- 
ten notice of dishonor to be given to the de- 
fendant. Held, that the cheque must be taken 
to have been merely a conditional payment ; 
and when it was dishonored the liability 
on the original bill revived. Held also, l^t 
reasonable notice of dishonor was given, 
whether the bill be taken to have been dis- 
honored on the Saturday or on the Monday. 
BOHABIHULL V, BHAIBO DA8 JOHUBBT, 

[vii 481 
Qapivath «. Abbab HosasiH ^ vii 484 nots 



BILL OF LADING. 

Sei Ghabteb Pabty. 
S. •— Conitruetion — Liability of Magter-^ 
Negligenee — Onne prohandi — Estoppel.! The 
defendant, master of the steamer aoindia, 
signed a bill of lading, by which he agreed 
with C. 4* Co. of London to deliver at Calcutta 
to them or their order four casks of brass wire, 
which were shipped on board the Seindia, 
The casks were described in the bill of lading 
as bearing a certain mark, beneath which was 
the word * Calcutta' as being the port of 
destination, and they were stated as being 
carried subject to the following exceptions : — 
'*The ship is not liable for obliteration or 
absence of marks, numbers, address or descrip- 
tion of goods shipped : and expenses and losses 
by detention of ship or cargo, caused by in- 
correct marking, or by incomplete or incorrect 
description of contents, shall be borne by the 
owners of the goods. In case any part of the 
within goods cannot be found during the 
ship's stay at the port of destination, they are, 
when found, to be sent back by first steamer at 
the ship's risk and expense, and subject to 
any proved claim for loss of market. The 
ship shall not be liable for incorrect delivery, 
unless each package shall have been distinctly 
marked by ^e shippers before shipment with 
the port of destination." The bill of lading 
was endorsed by 6. 4* 6S9. to the plaintiff, a 
trader in Calcutta, who, on the arrival of the 
Seindia at that port, appUed for delivery of 
the four casks ; and it then appeared that they 
had been landed at Colombo. In a suit to 
recover the price of the goods, held, the 
defendant was estopped from alleging that the 
casks were not marked as stated in the bill of 
lading. It was open, however, to the defendant 
to prove that the casks did not on their arrival 
at Colombo bear the word * Calcutta,' and 
thus to bring himself within the clause in the 
bill of ladLig, exempting the ship from 
liability for obliteration or absence of marks ; 
but on jproof of this, in order to disentitle the 
plaintiff to succeed, the defendant must show 
that the absence or obliteration caused tiie 
landing at Colombo. It was found on the 
evidence that he had failed to do this, and a 
decree was given for the plaintiff. Madhub 
Chundbr Dby V, Law - - - xiii 804 
BILL OF SALE. 

See CoNTBAcrr. 

BVIDENOE, PABOL EVIDENOE. 

Vendob and Pubohaseb. 

BILLS OF EXCHANGE ACT (V OF ISM)— Sum- 
mary procedure — Extension of time for appear- 
ance — Jurisdiction.'] Where, in a suit under 
Act V of 1866, the defendant is at such a dis- 
tance as would make it impossible for him to 
put in an appearance within the seven days 
allowed by the Act, the Court will stay execu- 
tion for a time long enough to allow him to 
appear. Suits cannot be brought under this 
Act against persons resident out of the juris- 
diction. Chakdbakakt Boy v. Pogobe, 

[iii 0. G. 88 

2. Promissory note — Consideration — Evi' 

donee.] In a suit under the Bills of Exchange 

6 
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BILLS OF KXCHAia ACT (Y OF 18M)-Mit4. 

Act, to reoorer 1,200 rupees on a promnsofy 
note, tiie Coort gare a decree for 700 rupees 
onlj, that beincT shown to hare been the faU 
coPBJdenitkm reoeired for the note. Rami^ai. 

MOOKKB^KK 9. HaRAH CHAKDRA DHAR, 

[in 0. a UO 

S. LemfM t0 apfear and iff end — Prmetite 

— CmUJ] The Goort will gire Inre to a defend- 
ant to appear and defend in soits onder Act 
T of 1866, where he shows a defence appa- 
rently real ; but where there is a doobt as to 
the h^n^ fides of the defence, payment of 
money into Coort will be ordered, or secnrity 
directed to be giren. The Court has, in giring 
leare to defend, a discretion to order secnrity 
for costs, not only where it donbts the bona 
fide$ of the defence, but also if it considers the 
matter of defence raised is nnneoessary. though 
allowable. If the plaintiff has not been heijd 
at first against the defendant's ai^lication. 
the Coort will always allow him to come in 
afterwards and show that the leare ought not 
to hare been granted, or. if granted at alL in 
more stringent terms. NofSUsriGr r. Nara- 

TA3f SiXOH - - - - Ti Ap. M 

4. Lears U defend.^ In an action on a 

promissory note onder this Act the defendant 
was allowed to oome in and defend after the 
plaintiff had obtained a decree ; the decree was 
set aside and written statements <»dered. Jo- 

SKPH V. SOLAKO - - - - ix 441 

5. SmU under Be. BOf^—Jnrigdirtwn of 

Small Cause Onrt — C^ste.'] In an ondef ended 
soit broogfat onder Act V of 1866 on a promis- 
sory note for Bs. 342, there was nothing in the 
petition to show that the soit ooold not hare 
been brooght in the Small Caose Coort, the 
Hi^ Coort grare a decree for amoont of note 
and costs. Duff v. Fibhkr - Tiii Ap. 10 

flu Promusory note — Endergewtent struck 

out — Feidenee.'i A plaint was presented 
onder Act Y of 1866 by the endorsees of a pro- 
missory note endorsed as follows : — "* ReceiTed 
from the Chartered Mercantile Bank.— J. M. 
Bod, Agenf The note had not been paid 
when presented, and the endorsement was 
sirock oot. Admission of the i^aint was re- 
fosed, onlesB evidence was giToi that the note 
had been paid, and to explain why the en- 
dorsement was strock oot. As onder Act V of 
1866 evidence coold not be received, the plaint 
was not admitted. Chartered Mrrcaktile 
Bake o, Secoitdb - - - iii 0. C. 146 

BILLS OF EXCHA16E, POWEB TO ISSUE. 
See COMPAKY. 

BILLS OF EXCHAV6E, PBESUMPTIOB OF PAT- 
MEIT. 

See SHIFMENTa 

BLUBIESS. 

See HiKDU Law, Ikherttakcb, ex- 
clusion FROM. 

BOABD OF BEVEinB, POWERS OF. 

See Settlemekt. 
BOABD OF BETEMUE, SAICIIOI OF. 

See Partitiok. 



BOIA FIDE BOLBEB FOB TALUB 
&e Trover. 

BOBAFDE PUBGBA8EB 

See Ldiitatiox Act XIV of 1859, s. 5. 

BOIB. 

See Civil Procedure Code, sl 206. 
Interest. 
LmiTATiOH Act XIV of 18S9, 

a 20. 
Mortgage. 
Begibtration Act XX of 1866, 

8.53. 
Stamp 

2. Poieer ef Court te alter tents ef 

speeialUf registered hand— Act VIII ef 1859, 
s. 194 — Order te pay by instalments — Superim-' 
teudenee ef Biyk QfurL'i Bj a bond spedallj 
registered ond» Act XVI of 1864, the obligor 
stipolated to pay the entire amoont secored 
therebj with interestat the rate therein men- 
tioned on adaj therein mentioned. There was a 
forther stipolation that, on defaolt of pajment, 
the bond was to be enforced as a decree. On 
failore of payment, the obligee applied (ctr exe- 
cation onder s. . 63, Act XX of 1866. hot the 
Sobordinate Jodge ordered the payment to be 
made hj instalments. On an application to 
the High Coort onder s. 15 of the Charter 
Act, keid, that the Sobordinate Jodge had no 
jorisdiction to pass a decree on the bond 
altering or rarying its terma S. 194, 
Act Vm of 1859. did not apply. Khsttra 
MoHUH Baboo r. BAfiksEHARi Baboo ▼ 167 

S. Instalwtent band — Executiam ef 

decree — Failure te beep decree alive — Suit an. 
bond.'\ In execotion of a decree, seren oot 
of nine jodgment-debtors, with the consent of 
the decree-holder, filed an instalment-bond, 
agreeing to pay the amoont of the decree with 
interest thereon in two instalments. ITie 
decree-holder neglected to take proceedings to 
keep alive the decree, and his application to 
execote the decree was disaUowed. In a soit 
brooght by the decree-holder against the 
persons who had execoted the instalment-bond 
for the amoont of principal and interest doe 
thereon. — held, that the soit was maintain- 
able. ASHIAHHARI CHOWDHRT r. JAGBSHUR 

Kumar - - - - - Ti^as 

4. Bond debt— Paywient— Made if cmU 

cuUxting interest— Bey. XF p/ 1793.] Where 
payment was made opon a bond, the amoont 
paid being less than the interest doe, held, 
tiie payment ooght to go to redoce the amoont 
of interest doe, and the creditor in a soit 
opon ^e bond was entitled to a decree for the 
principal and balance of interest op to date 
of decree. Luchmeswar Sing r. Lutf Axi 
Khan - - - - -viiiP. C. 110 

5. Btidence — NaU'reyistrittianS] In an 

action on a bond and mortgngey iHiich was not 
registered, and the factum of which was 
denied, the Principal Sodder Ameen decided in 
faroor of the plaintiiEB; hot soch jodgment 
being rerersed by the High Conrt, the Judicial 
Committee considering that too modi weight 
had been giyen to the fact of non-registiRtMRi, 
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BOND — continued, 

reversed that finding-, and, after a careful 
analysis of the evidence, found the bond to be 
genuine. GANOAPBiBAB t;. Mawji Lal, 

[iz P. C. 426 

6. LimUation—Aot XIV of 1859, *. 1— 

Cause of notion.^ Where a bond, payable by 
instalments, provided that, upon default in 
payment of any one of the instalments, the 
whole amount secured by the bond should 
become payable, — held, that a suit to recover 
the money due upon the bond, brought after a 
lapse of more than three years from the date 
when the first default was made, though 
within three years from the date of the last 
pajrment, was barred by lapse of time. " Hub- 
BONATH Boy V, Maheboollah Mollah^ 

[ Sup. VoL 618 

7. Caftse of action — Decree payable by 

fnonthly instalments.'] When a bond is entered 
into to pay off money due under a decree by 
monthly instalments, each monthly instal- 
ment becomes a separate cause of action, and 
limitation applies -to each instalment separ- 
ately. Khidu V, Kali Sahu - - ill Ap. 112 

8. Novation of bond — Surety — Liability 

if."] B. became surety under a bond to Govern- 
ment for the treasurer of a Oollectorate. The 
OoUector yearly examined the accounts, and 
struck a balance, which he certified to be 
correct. B. on each such occasion executed a 
new bond, but the old bonds were not cancelled 
or given up. On subsequent enquiry, the 
treasurer was discovered to have embezzled 
moneys during each year. Held that, on such 
discoveries being made, B, was still liable 
under the old b<>nds, there having been no 
novation. Lala Banshidhab t7. Govt, op 
Bengal - - - - - ix P. C. 864 

9. Novation — Fraud— Undue influence 

and threats.'\ The three childless widows 
of a zemindar instituted a suit against the 
rightful heir to their husband^s estate, in 
which they unsuccessfully disputed his legiti- 
macy. Previously thereto they had obtained 
advances of money from the present plaintiff, 
and executed in his favour an agreement and a 
bond, whereby they secured to him the pay- 
ment of large sums in case they recovered 
their husband's estate, and virtually gave to 
him the entire control of their suit. Subse- 
quently they agreed with the rightful heir to 
compromise the suit, which compromise, how- 
ever, was never acted upon, partly owing, it 
was alleged, to the subsequent conduct of the 
heir. At the date of the compromise, the heir, 
who had just attained his majority, and was 
without proper counsel or assistance, and acted 
under threats from the plaintiff, a powerful 
and wealthy banker, that he would carry on 
the litigation against him per fas aut nefas^ 
was induced, contrary to his own judgment 
and sense of right, and without any evidence 
that the sum claimed was really due to the 
plaintiff, to execute a bond in his favor, 
whereby he bound himself to pay a large sum 
of money claimed by the plaintiff as being due 
from the widows ; the plaintiff on his part 



"^U^-^continned, 

agreeing that he would treat such payment as 
a satisfaction of his claim against the widows, 
but, meanwhile, that he would retain the 
securities which he held from them. In a suit 
brought by the plaintiff against the heir to 
enforce the last mentioned bond, held^ that 
the bond was wholly invalid and fraudulent 
as against the defendant, and that as there 
was no privity of contract between the plain- 
tiff and defendant independently of the bond, 
it could not stand as a security for anything 
which might be justly due from the widows. 
Semble. — The transaction, even if valid, did 
not amount to a novation ; for the plaintiff 
never abandoned his claim against the widows, 
but only agreed to abandon his remedy agrainst 
them, in case he obtained satisfaction of his 
claim from the heir. Ohedambaba Ghbtty r. 
Ken J A Kbishna Muthu Pughanja Naikab, 

[xiii P. G. 609 

30ND, RECITALS IH. 

See Onus Pbobandl 

BOND, SUIT ON JOINT. 

See Res Judicata. 

BOTTOMST-BOND HOLDEB — Sale of Ship — 
Master's lien for wages — Charterer — Priority.'] 
The charterer of a ship advanced money to 
enable her to complete the voyage, and obtain- 
ed as security a "bottomry-bond" signed by 
both the master and owner. On the comple- 
tion of the voyage, the charterer got the ship 
arrested and sold, and the money was brought 
into Court. Before any order had been made 
for the payment of the proceeds out of Court, 
the master also had got the ship arrested at 
his suit for wages due, but no decree had been 
obtained. Subsequently, the charterer, with- 
out notice to the master, obtained an order of 
Court for the payment of the proceeds of sale 
to satisfy his bottomry-bond. Thereupon, the 
master applied to restrain the charterer from 
taking the money out of Court until the claim 
for wages had been first satisfied. Held, that 
the master had a lien on the proceeds for 
wages due to him at the tyne of the sale of 
the ship, prior to that of the bottomry-bond 
holder, and that he was entitled to have the 
proceeds retained in Court until the hearing 
of his claim. iN the m atteb op the Ship 
*♦ Poetugal" ----- V 258 

2. Master's lien for disbursements and 

wages— Towage— Priority of lien.] A ship was 
chartered for a voyage from Calcutta to Jedda 
and back. While at Jedda, the master found it 
necessary to borrow money for the wages of 
the crew and other purposes ; and wi& the 
consent of the owner, tenders were invited by 
advertisement for a sum for which a bottomry- 
bond was to be g^ven. Several tenders were 
made, and one by the charterer of the ship was 
accepted. A bottomry-bond was executed by 
the master, with the consent of the owner, in 
which was included the expense of certain 
repairs which had been found necessary at an 
intermediate port on the voyage from Calcutta, 
and for which the master had made himself 
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BOSTOXBT-BOND EOLDER— continued, 

liable. By the bond the master bound himaelf , 
his heirs, exeootors, and administrators for the 
payment of the sum named therein, and part 
of the consideration was expressed to be the 
payment of the debt which the master had in- 
curred at the intermediate port. On arriying 
in the Hooghly, the ship was taken in charge 
hj a pilot, under whose adyice the master en- 
gaged a steamer to tow her to Calcutta. He 
was sued in Calcutta for the hire of the 
steamer, and had to pay the claim. When the 
ship arrived in Calcutta, the bond-holder ob- 
tained a decree on his bond, and had the ship 
arrested and sold ; but on the application of 
the master, who had put in a claim for wages, 
the Court ordered that the proceeds should 
remain in Court pending the consideration of 
the master*s claim. In a suit by the master to 
recover the balance of wages due to him as 
master of the ship, and for the expense of the 
steamer which towed the ship up the river to 
Calcutta, heldy tiie towage was a disburse- 
ment fairly made, and of which the bond- 
holder had the benefit ; the master, therefore, 
had a lien on the ship for such disbursement. 
Sembls, — The master also had a lien for wages 
down to the time when he was duly discharged, 
and not merely down to the time of the arrival 
in port and arrest of the ship. The master, 
however, having bound himself by the terms 
of the bond, was precluded thereby from set- 
ting up his lien against that of bond-holder, 
to whom, on the face of the bond, he had con- 
stituted himself a debtor. In thb matter of 
THB Ship " Pobtuoal" - - vi828 

BOUGHT AHD SOLD VOTES, VABIAVGE BB- 
TWEEH. 

See EviDENCB, Parol Evibenob. 
BOUBDABT. 

See SUNDEBBUN'8 BOUNDARY. 

BOUNDABT, FLUCTUATIIIG. 
See AccEBTiON. 

BBEAOH OF GOHDITIOB. 
SeeYfihU 

BBEAGH OF COHTBACT. 

• See Act XUI op 1859. 
Causb op Action. 
Contract. 

Limitation Act XIV op 1869, 
8. 1, CL. 9. 

BBEAOH OF PEACE, BISPUTB LIKELT TO 
CAUSE. 

jSfftf Criminal Procedurb Codb (X 
OP 1872), 8.530. 
Possession, Order op Criminal 

Court as to. 
Recognizance to kbep the 
Peace. 

BBEACH OF TBUST, CRI|nHAL. 

See Partnership Property. 
Penal Code, 88. 405 — 408. 

BBEACH OF WABBAITIT. 

See Cuabtbr-Farty. 



BUILDIBGS, EBECnOH OF. 
See Aoquibscencb* 

Landlord and Tenant. 

BUILDIVGS, BIGHT OF TBHAVT TO BEMOVB. 
See Landlord and Tenant. 

OAMPFOLLOWEBS. 

See Small Causb Coubt, Mofussil. 

CABBIEBS. 

See Contract. 

Railway Company. 

CABBTIBG ABM S WITHOUT UCEH8E. 
iS^ Act XXXI OP 1860. 

CABBTIBG OB BUSINESS. 

See Cause op Action. 

CATTLE TBESPASS. 

See NuiBANCB. 

Penal Code, & 425. 

CATTLE TBESPASS ACT, s. 19. 

See Penal Codb, 88. 405, 406. 

CAUSE LIST, SETTIHG BOWH CASES IB. 
iS^« Practice. 

CAUSE OF ACTIOS. 

See Act XXIII op 1861, s. 11. 
Bond. 

Declaratory Decebb, Suit fob. 
Hindu Law, Alienation. 

HUNDI. 

Injunction. 

Limitation Rbo. Til o p 1799. 

Limitation Act XIV op 1859, 
8. 1,CL. 9; 8. 1, CL. 12; 8. 1, 
CL. 16; 8. 1, CL. 16; 8.11. 

Registration Act XX op 1866, 

8.84. 
Res Judicata. 
Trespass. 
Trustee and cestui que Trust. 

S. Ohjeotion to there being no cause qf 

aetion.'] An objection aa to the plaintiff 
having no caase of action may be taken at any 
stage of the snit. Parbati Churn Mukho- 

PADHYA V. KA.LINATH MUKHOPADHYA, ?i Ap. 73 

8. Jurisdiction — Act VIII of 1859, 

s, 5.] JB. entered into a verbal agree- 
ment with A. at Serampore, where A. 
resided, to start in Calcutta a certain banian- 
ship business in conjunction with A.*s son ; A. 
agreeing to advance the required funds on the 
condition that the sum advanced should be 
repaid him within a certain date with interest. 
Noplace was fixed for repayment. The money 
was advanced partly at Serampore, and partly 
in Calcutta. B, afterwards went to reside at 
Cbandemagore. In a suit by A. for recovery 
of the balance of the sum advanced, brought 
in the Hooghly Court, the Judge held that he 
had no jurisdiction, inasmuch as the cause <^ 
action arose in Calcutta ; Held on appeal, that, 
under s. 6, Act YIII of 1859, the Hooghly 
Court had jurisdiction to try the suit. Per 
Markby, J. — An action may be brought either 
in tiie/orum of the place where the contract 
was made, or in that where the performance 
was to have taken place. Qncfre.^Wie^ei 
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CAtlSE OF ACmOM—continned. 
ithis rule would apiily if both parties were at 
the time the contract was made in a district 
where neither of them had any dwelling or 
place of business? Per Bibch, J.^Whenno 
place for the performance of a contract is 
prescribed by the agreement, or exacted by the 
necessities of the case, the place where it is 
intended by the parties snch contract should be 
fulfilled ought to supply the forvm, Gopi- 

KRISHUA 6O88AMI V. NlLKOMUL B A N B B- 

jBB - - - - - - - xili 4«1 

4. PromUsory note.'] In an action on a 

promissory note, when the note was made pay- 
able to A.f who resided in Calcutta, and was 
executed and delivered to him in C^cutta, — 
keldf the whole cause of action arose in 
Calcutta. Bamoopal Law v. Blaquibbb, 

[i 0. G. 85 

5. Juriidietion of Hi^h Cowi — Pro- 

missory note—Letten PatefU, 1866, ol, 12.] 
The High Court has no jurisdiction to enter- 
tain a suit brought upon a promissory note 
made without, but payable within, the local 
limits of its jurisdiction, leave to institute the 
suit not having been first obtained. Mo- 

TH00BM0HX7N BOY V. JADOOMONBT DO88BB, 

[zl28 

5. Lettert Patent, ol \2—HwuLi.^ A., 

who resided and carried on business m the 
Upper Provinces, sent cotton for sale to B, in 
Calcutta, and drew hundis against it upon 
B, payable in Calcutta. The hundis were 
negotiated, and afterwards presented to B.^t 
gomasta in Calcutta, and there accepted and 
paid by him for B. In a suit by B, against A. 
for balance of account, held, ^at the whole 
cause of action arose in Calcutta within the 
meaning of cl. 12 of the Letters Patent. 
Dhumbaj v. Govindabam - - i 0. G. 76 

7. Letteri Patent, 1866, el, li^Jurisdie- 

tion — Action for malicious prosecution.'} 
Where the plaintiff, in an action for malicious 
prosecution, alleged that the defendant had 
instituted criminal proceedings against him 
before the Magistrate of Moradabad, causing 
a warrant to be issued by the Magistrate, and 
having him arrested under that warrant in 
Calcutta, — held, the whole cause of action did 
not arise at Moradabad ; that part of the cause 
of action arose in Calcutta, so as to entitle the 
plaintiff, with leave of the Court, to bring an 
action' in the High Court. Luddt v. John- 
son - - - - - - -vil41 

8. — Jurisdiction — Carrying on business — 
Letters Patent, 1865, cL 12 — Suit on hnndi.} 
The defendant, who resided and carried on 
business at Patna,was in the habit, several times 
in the course of the year, of sending goods to 
Calcutta by boat, and coming down himself by 
rail ; he received his goods, and remained in 
Calcutta until he sold them. He had no place 
of business, nor any gomasta or agent of his 
own in Calcutta, but used to sell the goods 
himself, and put up sometimes at one &rut, 
sometimes at another. His stay in Calcutta 
varied from two to four months. He used to 



GAUSE OF ACnOH-^eontinned. 

pay commission on the goods sold to the &rut 
where he put up, ana he was in the habit of 
drawing hundis at Patna on himself at Cal- 
cutta, accepting and paying them in Calcutta. 
The plaintiff brought a suit on a hundi so 
drawn, and purporting to be so accepted by the 
defendant, of which payment was refused by 
the defendant. The defendant admitted the 
drawing of the note, but alleged that the 
acceptance was forged. The Judge found that 
the note had not been accepted by the defend- 
ant. The summons was served on the defend- 
ant in Calcutta. Leave to institute the suit 
had not been obtained under cL 12 of the Letters 
Patent. Held, the whole cause of action did 
not arise in Calcutta. Held also, that the 
defendant was not, at the commencement of 
the suit, carrying on business in Calcutta with- 
in ol. 12 of the Letters Patent. Leave to insti- 
tute the suit under cl. 12 not having been 
obtained, the Court had no jurisdiction to 
entertain the suit. Habjiban Dab v. Bhao- 
WAN Dab - - - - - >Tiil08 

ffeld on appeal, reversing* the decision 

of the Court below, that the defendant was 
" carrying on business ** in Calcutta within 
cL 12 of the Letters Patent. Habjiban Dab 
V. Bhagwan Das - - - - vii 636 

9. Jurisdiction — Venue — Act X of 

1869, #. 74 — Suit for balance of account by te- 
mindar against manager of two estates,"] The 
defendant was appomted a superintenaent of 
two estates, one called Chulman, within the 
SubHlivision of Diamond Harbour, and the 
other Alipore, within the Sub-division of Ali- 
pore. By his kabuliat he agreed to make good 
any retrenchments his employer, the zemindar, 
might make in his accounts. Some retrench- 
ments were made, and to recover the balance 
which appeared due, the zemindar broujerht 
this suit. Held, that as the defendant had 
agreed by his kabuliat to make the principal 
kutcherry his place of business, and as both 
the plaintiff and defendant agreed that the 
cause of action arose in the principal kutcher- 
ry, and as it was the place to which all the 
moneys were remitted, and where all the ac- 
counts were prepared, and the money first 
came under the control of the defendant, and 
was by his order disbursed, the cause of action 
arose in the district within which the princi- 
pal kutcherry lay. Pbasanna Chandba Bosb 
V, Pbasanna Chandba Raj - vii Ap.86 

10. Jurisdiction — Letters Patent, IS65, 

cl, 12.1 The plaintiff, resident in Calcutta, 
sued H,, resident in Bombay, but carrying on 
business by his gomasta in Calcutta, and others 
resident in Bombay, to set aside a release exe- 
cuted in Calcutta of his interest in certain 
property situate in Bombay, on the allegation 
that it had been obtained from him by f aJse 
representations made bv H The plaint pray- 
ed that the release might be declared void, and 
cancelled; that a ceitain inventory and ac- 
count relating to the said property, which the 
plaintiff alleged he had been induced to file ih 
Bombay by the false representations of H. 
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CAUSE OF AXjnOV— continued. 

might be declared not binding on the plaintiff; 
for an account ; and for the appointment of 
a receiver. Hrld^ that the whole cause of 
action did not arise in Calcutta so as to enable 
the plaintiff to sue in Calcutta without leave 
of the Court under cL 12 of the Letters 
Patent. The word * defendant ' in that clause 
means all the defendants, if there are several 
defendants to a suit. It is not sufficient that 
one of the defendants should dwell or carry on 
business within the jurisdiction. Hadjbb 
Ismail Hadjeb Hubbeeb v. Hadjsb Maho- 
med Hadjee Joosub ; RoHiMA Bte v. Had- 
jbb Mahomed Hadjeb Joosub - - ziii 91 

11. Act VIII of 1859; *. 6,) Bv a 

contract entered into at Beerpore, in the ais? 
trict of Nuddea, the plaintiff agreed to supply 
indigo-seed to the defendant, the seed to be 
paid for oA delivery by an order to be sent to 
title plaintiff on receipt of the seed. The plain- 
tiff resided at Berhampore, in the district of 
Moorshedabad, and the defendant carried on 
business at Beerpore, in the district of Nuddea, 
where delivery was to be made. The seed 
was delivered by the plaintiff as agreed, but the 
defendant refused to pay for it. In an action 
brought in the Moorshedabad Court to recover 
the price of the seed, heldy that the Moorshe- 
dabad Court had jurisdiction to entertain the 
suit. The refusal of payment by the defend- 
ant, which was to have been made in the dis- 
trict of Moorshedabad, was a sufficient cause 
of action under s. 5, Act VIII of 1869, to 
enable the plaintiff to sue in that Court. 
Semble, — The words " cause of action " in 
i^at section do not mean the whole cause of 
action. Hills v, Clabk - - - ziv 867 

13. Survival of cause of action — Act VI 11 

of 1869, *. 100.] A, and B„ as joint owners of 
certain land, brought an action for damages 
on account of trespass. B, died after action 
was brought. Heldy that the cause of action 
survived to A. Semble. — The words " cause of 
action'* in s. 100 of Act VIII of 1869, mean 
right to bring an action. Chundbrmohun 
DuTT V. Biswambhue Laha - i 0. C. 42 

GAUSnrO HUBT. 

See Penal Code, s. 352. 

CEREMONIES, PEEFOKMAHCE OF. 

See Hindu Law, Adoption. 

CERTIFICATE OF ADMINISTRATION. 
See Court op Wards. 

Possession, order op Criminal 
^ Court as to. 

2. Act XX VII of 1860, #. ^--Act XL 

of 1868, *. 8] A,, as widow of J9., and guard- 
ian under a will of his minor son, obtained 
a certificate under s. 3 of Act XL of 1868. 
C, another widow of 13. ^ subsequently applied 
for a certificate under s. 3 of Act XXVII of 
1860. The Judge summarily rejected C.V ap- 
plication, on the ground that the grant of a 
certificate to her would lead to confusion. 
Held on appeal, 'that the Judge ought to 
have issued notices and proceed^ under s. 3 



CERTIFICATE OF ADMINISTRATION—^j^m^ 
of Act XXVII of 1860. In the matter of^ 
Baisunnissa Bbgum - - - ii A. C.129 
• 8. PoiseiHon.'] The grant of a certi- 
ficate of administration under Act XXVII of 
1860 does not decide any question of title to 
possession of land. Dhuneaj Qiri Goswami 
V. Seipati Giri Goswami - - ii A. Cr. 27 

4. Chround for refusal — Enquiry.'] A 

Hindu woman applied for a certificate of ad- 
ministration under Act XXVII, of 1860 to the 
estate of her brother, who had died ^even 
years before, and -whose property had since 
been in the possession of his so^JiUled heir-at- 
law. The applicant alleged that, at the time 
of her brother's death, she wite pregnant, and 
subsequently gave birth to a son, who died in 
infancy. Ajb representative <>f that son, who 
was deceased's legal heir, she asked for the 
certificate. The lower Court summarily re- 
jected her application on tha ground of lapee 
of time. Held, that this was not a sufficient 
reason for rejecting the .application, and that 
the Judge must proeeed to an enquiry under 
the Act. DooROADASi Dabi v.* Judunauth 
MOOKEBJEB - *_ . • - - - ii Ap. 26 

5. Executor and legal representative.'] 

A person was trustee of *wuqf* or trust 
property. He had also some other property 
(how tnuch was not clear) of his own. He 
made a will relating only to the trust property, 
and appointed an executor. Held, that the exe- 
cutor mentioned in the will was entitled to a 
certificate under Act XXVII of 1860 with 
regard to the trust property ; and the legal 
personal representative of the deceased was 
entitled to a certificate under the same Act 
with respect to any other property of which 
he died possessed. Daud Ali v. Nadir Hos- 
SEIN - - - - - -iiiAC. 4« 

6. — Devisee binder a mil — Suit for rent 
— Possession.] A devisee under a will need not 
take out a certificate, and can sue for rent 
without having obtained possession. Baneb 
Madhub Ghose v. Thakoor Das Mundl^, 

[Sup. Vol 688 

7. Certificate to collect fractional share 

of debts.] Certificates to collect fractional 
parts of debts due to a deceased cannot be 
granted to different heirs according to their 
respective shares in the inheritance, but 
one certificate to collect debts should be 
granted to all or such of the heirs as would 
consent to act in concert. Amirunissa Bar- 
KAT V. Apfiattunissa - - ill A. C. 404 

8. Fractional share of estate.] The ap- 
pellant was the son by the first wife of the 
deceased : the respondent, the second wife of 
the deceased, applied for a certificate for her- 
self and on behalf of her minor sons: the 
Judge gave her a certificate for a 12-anna 
share. Held on appeal, that the certificate 
should be g^ranted jointly to the appellant 
and respondent The granting of a oeilificate 
does not determine any question of title, or 
decide what property does or does not belong 
to the estate of the deceased. It merely 
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CESTIFIOATE OF ADMIHISTSATIOH-^tm^. 

enables the person to whom it is granted to 
collect the assets of the deceased, and is con- 
doslTe of her representatiye title against all 
debtors to tdie deceased. A certificate cannot 
be granted for the collection of fractions of 
the debts of the deceased. Wasbluk Hak 
r. GowHUBUNNissA BiBi - - i S. N. vii 

9. Hival claimants — DUcretion of 

Jndge^ Where there are rival claimants for a 
certificate to collect the debts of a deceased 
person, the Ji:(dge has, under s. 3, Act XXVII 
of 1860, a discretion to preseiit it to snch person 
as, nnder th,e. circnmstances of the case, shall 
appear best entitled to it. Qtuere. — Has he 
power, under the Act, to g^rant them a joint 
or separate certificate ? Baisunniss/l Begum 

tJ. KHUJJUNI88A - - - - iT A. C. 149 

10. Suit hy co-heir against holder of cer- 
tificate — Misappropriation of property of 
deceased.'] A co-heir is entitled to follow pro- 
perty of the deceased into the hands of any 
person who has misappropriated it, and such 
right is not taken awajc by the certificate of 
administratioil granted under Act XXVII of 
1860. NOA Tha Ya 0/ Jli' Khan Mhaw, 

[▼871 

11. Jttdge sitting on Original Side ^ power 

ofj] NOBMAN,' J., rnled that, sitting on the 
original side of the Court, he could not g^ant a 
c^tificate of administration in supersession of 
one which had been granted by the Judge of 
the 24-Pergunnahs under Act XXVII of 1860. 
In the goods of Shamlal Das - v Ap. 21 

12. Recall of certificate granted without 

fiirisdiction.'] The High Court on appeal re- 
manded a case for enquiry as to an allegation 
that a certificate granted under Act XXVII 
of 1860 had been granted without jurisdic- 
tion, and ordered that if found to have been 
granted without jurisdiction it should be recal- 
led. In rb Jagebwab Das - - ▼! Ap. 188 

18. Jiecqll of certificate of administra- 
tion.'] A certificate of administration granted 
under Act XXVII of 1860 may be recalled, if 
it has been obtained by a false and fraudulent 
statement. In the mattbb op the Petition 
of Bhabada Dasi - - - Till Ap. 18 

14. Power qf Jiidge to recall — Inquiry y 

extension of] Whether or not a Judge has 
power to reofdl a certificate granted under 
Act XXVII of 1860, he has power, where 
there are charges made that a certificate has 
been obtained by fraud, to institute an inquiry, 
and, if necessary, to refuse an extension of the 
certificate, or to refuse to grant a fresh one 
according to the form of the application. 
Bhikun v. Elahi Ehanum - Till Ap. 14 note 

CERTIFICATE, RECALL OF, OKOmiDS FOB. 
SeeAcrrXLov 1858. 

Cebtifigatb of Administbation. 

CERTIFICATE TAX. 

See Act IX of 1868. 

CERTIFIED PURCHASER. 

See Civil Pbocedube Code, s. 260. 



CESSER, PROVISO FOR. 
See Will. 

OUAXPEJLTT—Maintenance — V(^ agreement 
— Alienation by Hindu widow— Waste.'] A 
Hindu^ widow, as the heiress of her husband, 
sued his four surviving brothers, who retained 
the enjoyment of the whole joint estate, for 
the recovery of her share While the suit 
wa^ pending, on the 24th April, 1859, she 
entered into an agreement with the defendant 
6/., by which, after reciting the nature of her 
claim, and stating that she was too poor to 
prosecute it, she assigned to him all she might 
be entitled to receive from the joint estate in 
right of her deceased husband, together with 
all interest arfd accumulations thereon, and 
all advantage to be derived from the suit about 
to be instituted by the defendant G. ; and 
she appointed him her attorney to institute and 
carry on any suit in her name for recovering 
her right and share in the property ; it being 
agreed that he should retain one moiety of 
what might be recovered absolutely for his 
own benefit as remuneration, and out of the 
other moiety should repay himself such sums 
as he might from time to time have advanced 
or paid for her maintenance, with interest at 
12 per cent, per annum, and also all such sums 
and costs as he might from time to time have 
advanced or been put to in carrying on the 
suits, with 12 per cent, per annum, and should 
pay over the residue to the widow herself. 
Subsequently that suit was withdrawn. In 
May, 1859, the widow, by O., filed a fresh bill 
against her husband's surviving brothers for 
recovery of her husband's shi^e in the estate 
together with accimiulations ; and in August, 
1861, obtained a decree for a large sum of 
money out of the joint estate — " the whole 
to be enjoyed by her as a Hindu widow in 
the manner prescribed by Hindu law." By 
a deed dated November 14th, 1860, Q, assigned 
his interest under the assignment of Apiil, 
1859, to H. 5., the defendant. In a suit brought 
on the 22nd February, 1866, by the reversionary 
heirs of the husband, in &e Court of the 
Principal Sudder Ameen of Hooghly, against 
the widow, Q.^ and H. &, the last one of whom 
alone resided in Calcutta, which suit was on 
the 2drd of April, 1866, removed into the 
High Court on the application of O, and H, 
S.y it was prayed that the agreement of April, 
1859, and all sub-assignments that might have 
been made be set aside as void, and that the 
money should be paid into Court and kept 
there during the life of the widow defendant, 
for the benefit of the reversionary heirs, and 
in order to prevent waste. Held by Pheab, J., 
the suit being one to prevent contemplated 
waste was not barred by lapse of time. The 
agreement of 4th Apnl, 1859, was void as 
being without definite consideration, and being 
in t£e nature of a gambling transaction, not 
valid against heirs under Hindu law ; and 
it was flJso void being of a champertous nature, 
and contrary to public policy. The law which 
forbids and avoids all acts contrary to public 
policy, and subversive of the genenJ interests 
of society, is in force in this country. Inde- 
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CEAXPERTY^eontinued. 
pendent of the Charter, there is a power 
inherent in any Court of Jnstioe which re- 
ceivee its authority from the State to make 
the interests of private persons subordinate 
to those of the public, and to take care that 
where they are in conflict, the latfcer 
should prevail. JBeld on appeal, by Peacock, 
C. J., and Macphebson, «/'., that the suit could 
be maintained for the relief sought, and for 
the protection of the property; that the 
deed of the 4th April, 1859, so far as it related 
to the moiety of the property assigned to 
the defendant G, absolutely, was not binding 
on the plaintiffs or on the persons who upon 
the death of the widow might succeed to the 
property of her deceased husband. Though 
not void on the ground of champerty, it was 
an unconscionable bargain, and a Bpeculatiye, 
if not a gambling contract, and there was no 
necessity for such an alienation by the widow. 
But so far as regards the assignment of the 
moiety as security for the advances and ex- 
penses which G. or his assigns might reason- 
ablv and properly make or incur for the 
maintenance of the widow, for carrying on 
the necessary proceedings to enforce her rights, 
with twelve per cent, interest on such ad- 
vances, it was not void, but created a charge 
upon that moiety, which was binding upon the 
reversionary heirs of the husband to the 
extent of such advances and expenses. There 
was legal necessity for such charge, audit 
affected the moiety both of principal and 
< accumulations. Meld by Macphebson, J., the 
agreement of April, 1859, was void by English 
law as being a mere gambling transaction 
and contrary to public policy and illegal. 
Gbosb v. Amietamayi Dasseb - iv 0. C. 1 

8. Alienation by Hindu widow.'] K, 

2)., a Hindu widow, having applied to ff. S. 
to aid her in leaving the family dwelling- 
house of her late husband, O. 0. 6., where 
she fJleged she was improperly treated and 
placed under restraint by the plaintiff, her 
husband's sole surviving brother, H, 8.^ at 
his own cost, enabled her to do so. She then 
applied to /T. & to advance funds for the 
payment of certain debts incurred by her in 
consequence of the plaintiff's refusal to pay 
her any portion of the family estate, to allow 
her a monthly sum for maintenance, and to 
manage and conduct for her a suit, which 
she proposed to institute to establish her right 
to a portion of the joint estate ; and H, 8. 
consented to do so upon certain t>erms, which 
were embodied in a deed by which JT. D. 
assigned to H. 8. tdX her right, share, and 
interest as widow of G. C, C. in the joint 
estate and in the accumulations thereof, and 
in the separate estate of G, C, C, and all 
benefit to be derived from the intended suit ; 
on trust, first, to repay all the costs of the 
suit ; secondly, to retain, by way of remunera- 
tion for managing the suit, one*half of what 
might be recovered therein ; and thirdly, to 
hold the residue as security for repayment, 
with interest at 12 per cent., of the sums 
advanced by H, 8. ; the sorplufl, after satisfy- 
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CHA]CP£STr-*tf0»^i»tf«4. 
ing all such sums, to be paid to JT. Z>. Then 
K, Z>., with the aid and under the manage- 
ment of H, 8., brought a suit against the 
plaintiff and other members of the joint 
family of G. C. C, for a declaration of her 
rights under the will of his father i2. d and 
for the administration of G. C, C> share of 
the joint estate. The result of this suit was, 
that K. J), was (among other things) declared 
entitled as a Hindu widow to Es. 1,01,302-14-10 
in respect of the accumulations of the joint 
property, between the dates of R, C*s and 
G, C, C's deaths. The plaintiff paid the 
Rs. 1,01,302-14-10 into Court, under an order 
made in the suit. K, D, subsequentlv obtained 
an order, under which she took this sum out 
of Court, notwithstanding that the plaintiff 
applied for an injunction to restrain her 
taking it out. Upon her obtaining that order, 
the plaintiff, as immediate reversionary heir 
of G. C, 6., instituted the present suit against 
K. /). and B. 8., to restrain X. D. from taking 
the Rs. 1,01,302-14-10 out of Court, and to com- 
pel her to bring back any portion thereof 
which she might have already received ; and 
for a declaration that the assignment to Jff, 8. 
created no valid charge thereon. Meld (follow- 
ing the decision in the case of Cfroge v. 
Amirtamayi Dasi) that the assignment to 
M. 8. was not binding on the reversionary 
heirs of G. C, C, except as regards the 
charge on one moiety for expenses incurred 
and advances made by M, 8,, whether by way 
of maintenance or otherwise, with interest 
thereon at 12 per cent. Bibwanath Chun- 
deb V, Khantamani Dasi , - - ix 76 

8. Maintenance — Operation of convey' 

ance pendente lite — Conditional tranter. "X 
iV., claiming to be entitled to certain real and 
personal property as heir of one •/!, brought 
a suit under Act XIX of 1841 to obtain posses- 
sion thereof ; and in order to provide funds 
to carry on the litigation, executed an ikrar- 
nama, whereby he purported to relinquish 
and convey to one K. a moiety of his right, 
title, and interest in the property, in considera- 
tion of the sum of Bs. 50, K. agreeing to take 
all proper steps and to defray all expenses 
necessary for the recovery of the property, 
which was valued in the ikrarnama at 
Rs. 75,000. jr., accordingly, carried on the 
suit and incurred costs to the extent of 
Ra. 1,700, but the suit was ultimately dismiss- 
ed. The property was afterwards taken 
possession of by tiie Court of Wards on be- 
half of one 8» who claimed under an alleged 
adoption by one u4., the person last in posses- 
sion. Thereafter K» sold his interest under 
the ikrarnama, which he valued at Ra. 2,18,000, 
to the plaintiiOf, for the sum of Rs. 1,700. In 
a suit brought against the Court of Wards as 
representing 8. for the recovery of a moiety 
of the property or its value, in which N. 
refused to join as plaintiff and was made a 
defendant, held^ that the suit was not main- 
tainable ; the conveyance by N, to K, did not 
operate as a present transfer of the property, 
but only as an agreement to transfer it on 



Digitized by 



Google 



( 97 ) 
CEAMPYSiTI^continned, 



conditions wMoli were never fulfilled ; the 
plaintiff was not entitled to recover as against 
S.f who was no party to the deed. JBeld also, 
that the transaction was void as being contrary 
to public policy, and one to which effect ought 
not to be given by the Court Tara SOON- 

DAREE CHOWDHBAIN V, THB COLLEOTOB OF 

Mymenbinoh - - - - ziii495 

4. JIfaintenanee — Fraiid — Undue in- 
fluence and threat^,'] The three childless 
widows of a zemindar instituted a suit against 
the rightful heir to their husband's estate, in 
which they unsuccessfully disputed his legiti- 
macy. Previously thereto they had obtained 
advances of money from the present plaintiff, 
and executed in his favour an agreement and a 
bond, whereby they secured to him the pay- 
ment of large sums in case they recovered 
l^eir husband's estate, and virtually gave to 
him the entire control of their suit. Subse- 
quently they agreed with the rightful heir to 
compromise the suit, which compromise how- 
ever was never acted upon, partly owing, it 
was alleged, to the subsequent conduct of the 
heir. At the date of the compromise, the heir 
who had just attained his majority, and was 
without proper counsel or assistance, and acted 
under threats from the plaintiff, a powerful 
and wealthy banker, that he would carry on 
the litigation against him per fag ant nefas^ 
was induced, contrary to his own jud^ent 
and sense of right, and without any evidence 
that the sum claimed was really due to the 
plaintiff, to execute a bond in his favour, where- 
by he bound himself to pay a large sum of 
money claimed by the plaintiff as being due 
from the widows; the plaintiff on his part 
agreeing that he would treat such payment 
as a satisfaction of his claim against the 
widows, but meanwhile that he would retain 
the securities which he held from them. 
In a suit brought by the plaintiff against 
the heir to enforce the last mentioned bond, — 
heldy that the bond was wholly invalid and 
fraudulent as against the defendant, and that 
as there was no privity of contract between 
the plaintiff and defendant independentiy of 
the bond, it could not stand as a security for 
anything which might be justly due from the 
widows. Quare. — Whether the plaintiff could 
have recovered from the widows, if they had 
been successful against the heir, tiie large sums 
of money secured by their bond and agreement 2 
The law of champerty and maintenance is 
not the same in India as in England. The 
English Statute with regard to champertiy is 
not applicable in the mofussil in Indm. The 
Indiui Courts in every transaction must decide 
upon the fact whether it is merely the acqui- 
sition of an interest in the subject of litig^ti<m 
hoTMi, fide entered into, or whetiier it is an 
unfair or illegitimate transaction got up for 
the purpose merely of spoil, or of litigation, 
disturbing the peace of families, and carried 
on from a corrupt or other improper motive. 
Chedambaba Chetty V, Renja Kbishna 
MuTHU YiBA PucHANJA Naikeb ziii P. C. 609 
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6. Maintenance — Afalivious procedure 

— Reasonable and probable caftse— Agreement 
against public policy — Practice — Security for 
costs by a person not a party to the sttit.j In 
a deed, dated 17th July, 1867, it was recited 
that A, was entitled to certain property then 
in possession of D, and B., and that A.^ and B. 
her husband, " having no funds to adopt or to 
commence legal proceedings" for the recovery 
of the property, had applied to 6^. to assist them 
in commencing and conducting the necessary 
suits and to make all the requisite disburse- 
ments connected therewith until their final 
termination, and that C. had agreed to do so ; 
and also, as A. and B. had" no means whatever," 
to pay to them or the survivor Es. 150 a month 
until the final termination of the litigation. 
Then followed the appointment by A, and JB, 
of ^. to be their attorney to institute and pro- 
secute all necessary suits, to sign all papers 
and documents, to receive all moneys and ti^ 
possession of all lands, &c., to which A, and B. 
might become entitled under any decree or 
order that might be made, and to appoint 
attorneys and vakeels. C. then covenanted to 
institute and prosecute the necessary suits and 
to make the necessary advances and payments 
and to pay Rs. 150 a month to A. and B, Then 
it was agreed that out of the moneys or pro- 
ceeds of lands, &o., recovered, C. should, in 
the first place, retain and reimburse himself 
all advances and payments made by him with 
interest thereon at 12 per cent. ; in the second 
place, retain te himself by way of remunera- 
tion for his trouble and risk, one-third of the 
nett proceeds of the litigation ; and, in the 
third place, make over the remaining two- 
thirds to A, and B» A, and B. covenanted not 
to intermeddle with C. in prosecuting the liti- 
gation, that they would render him all possible 
assistance, and that the power of attorney 
given by them to C. should be irrevocable so 
long as he prosecuted the litigation and paid 
the monthly allowance of Bs. 150. It was 
provided, however, that if B. wished to devote 
all his time thereto, he might have the manage- 
ment of the litigatiori, but under the control 
of C. ; and that A. and B. might revoke the 
power of attorney on repayment to C. of all 
money advanced by him with interest at 13 
per cent. ; and the sum of Rs. 2^000 by way of 
liquidated damages. A power was also reserv- 
ed to ^. and B. to compromise, but only with the 
consent of C . unless the sum to be received on 
the compromise should exceed the total amount 
of C's advances with interest at 12 per cent. 
In pursuance of this agreement a suit was 
instituted in the names of A. and B, against 
D. and J?., to recover possession of the property. 
This suit was by the High Court decreed in 
the plaintifiEs' favour, but was, on appeal, dis- 
missed by the Privy Council with costs. While 
the suit was in the Court of first instance, 
D. and E. applied to have C. added as a 
party. This applicaticm was refused, and 
2). and JE. did not appeal from that refusal. 
Pending the litigation. A, and B, brought a 
suit against D, and K for wasilat, and obtained 

7 
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CEAiS:PEBn— continued. 

a decree. On the 21 st September A, and B, 
executed a memorandum of agreement, where- 
by C. parohased all their rights in the two suits 
brought by them against D. and E. D. and E. 
now brought a smt against C, alleging that 
they had suffered loss and damage by the liti- 
gation instituted by A. and B. ; that C. was 
gnilty of champerty and maintenance ; that 
the litigation was commenced and continued 
maliciously by C\ in the names of persons who 
had no leg^al or equitable right, and without 
reasonable or probable cause ; that the agree- 
ment of 17th July, 1867, was illegal and con- 
trary to public policy ; that the litigation was 
carried on by C. at his own expense and for his 
own benefit ; and that C. was the real mover 
in the proceedings, and illegally used the pro- 
cedure of the Court to the damage and injury 
of the plaintiffs. Held, in the CJourt below 
and on appeal, that there was reasonable and 
probable cause for the institution of the wasilat 
suit brought by A. and ^.against J), and J?. 
Meld bv Macphebson, J., that the agree- 
ment of July, 1867. was illegal and against 
public policy, as also were the subsequent 
institution and maintaining of the suit against 
2). and E. by C. ; and that the plaintifib were 
entitled to recover from C. the loss they 
had sustained by reason of the suits which 
he (substantially only for his own benefit) 
had maintained against them. Held on 
appeal (reversing tibe decision of the Court 
below), that the suit was not maintain- 
able. The English statutes with regard to 
champerty and maintenance do not apply 
to India. In England, champerty and main- 
tenance were offences punishable by l^e Com- 
mon Law ; and the ground on which an action 
is allowed, in 'Engl&ndy—viz.^ I^at C. had been 
guilty of an oflcenoe by which the plaintiff 
had suffered damage, — does not exist in India. 
The only ground on which agreements which 
savour of champerty or maintenance are held 
to be void in this countrv is, that they are 
contrary to public policy. Assuming that the 
agreement of July, 1867, was a valid one, and 
that C. did thereby acquire an interest ip the 
subject-matter of the suit, and supplied the 
means of carrying it on, such acts did not 
entitle the plaintiffs to maintain the present 
suit, or to recover against C. the costs of the 
former suit. C. ought to have been made a 
co-plaintiff with A. and B. in the former suit, 
or he ought to have been called upon to g^ve 
security for the costs of that suit. Chunder- 

KANT MOOKEBJEE V, RaMGOOMAB KOOK- 

Doo - - - - - - -ziii6d0 

6. Suit/or fpeeifioperformanoe — Purohae^ 

hy Mahoniedan Muktar from Hindu family — 
Onus prohandi.'] Where a muktar of the 
Court, a Mahomedan, brought a suit for specific 
performance of an agreement alleged to have 
been made by him with the members of a Hin- 
du family, which agreement savoured of 
champerty, it was held, that the plaintiff must 
show that the claim was certain, fair, and just 
in every way. The Courts will not coontenanoe 
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suits of such a description. Abed Hosseik v, 

Lalla Ramsaban - - - xiii 516 note 

CHAB6E. 

See Complaint. 

2. Altering charge after plea of guilty. "] 

When an accused pleads guilty to a charge 
already framed, the Sessions Judge has no 
power to alter the charge upon the evidence 
in the record. Upon a charge of murder the 
accused pleaded 'guilty;' the Sessions Judge, 
taking into consideration the circumstances of 
the case, reduced the charge to homicide not 
amounting to murder. Held, that the proceed- 
ing was illegal Queen v, Gobabdhan 
Bhutan - - - - - iv Ap, 101 

CHABOE, CAPTION OF. 

See Abbbst of Judgment. 

CHAB6E, FORM OF. 

See False Evidence. 
Revision. 

GHAB6ET0 JTHLY— Culpable homicide— Penal 
Code, s. 304.1 In his charge to the jury the 
Judge should draw a distinction between the 
two classes of culpable homicide mentioned in 
s. 304 of the Penal Code, and direct them to 
find specially under which, if either, the pri- 
soner was guilty. Queen v. EIauohaban 
Dass - - - - - -viAp. 80 

Queen v. Amib Khan - - vi Ap. 87 note 

8. — ^ Proper mode of charging jury and 
summing up the evidence — Criminal Procedure 
Code (Act XX of 1861), s, 255.] In this case 
the Court were of opinion that the Judge's 
charge to the jury was not a summing up for 
the prosecution and defence such as is pre- 
scribed by s. 255, Act XXV of 1861. Prin- 
ciples for guidance of a Judge in charging a jury 
laid down. Queen v. Bajcoomab Bose, 

[z Ap. 8d 
OHABITABLE BEQUEST. 
See Will. 

CHABTEREB. 

See BOTTOMBY-BOND HOLDEB. 
CBABTEB PABTT. 

See Damages, Suit fob. 

^. Freight — Bill of lading — Liability of 

Master where quantity signed for is more than 
cargo shipped7\ The plaintiff chartered a ship 
of which he was master, to one C. H. C, of 
Calcutta, under a charter-party, by which it 
was agreed that the ship (which was then 
at Melbourne) should proceed to certain ports 
and there load a cargo for Calcutta, *'the 
cargo to be delivered to the charterer at 
Calcutta, on being paid freight at and after 
the rate of the lump sum of £1,150 for 
the full reach of the ship ; the said freight to 
be paid on the unloading and right delivery 
of the cargo as customary, less any advances 
that may have been made." On the arrival of 
the ship at Calcutta C. H, C. requested the 
plaintiff to deliver the cargo to the defendants 
as his agents, which the plaintiff agreed to do 
on having payment of the freight g*uaranteed 
by the defendants. The defendants were bon^ 
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JS<^ holders of the bills of ladingr which had 
been si^ed bj the plaintiff in respect of the 
oargo. Th^ sent to the agents of the plaintiff 
in Oalontta the following letter : '* As it will 
be neoessary for ns for the protection of onr 
interests to get deliyery of the cargo, and as 
we do not care about further trouble in the 
matter, we agree to guarantee pajrment of the 
balance of freight due on the charter-party, 
less an^ claims for short dellTery/* ko. Chi 
unloading there was found to be a deficiency 
in quantity between the goods mentioned in 
the bills of lading and those actually shipped 
and delivered. Held that, notwithstanding 
this, the plaintiff was entitled to the whole of 
the freight specified in the charter-party, and 
was justified in keeping the cargo until the 
freight was paid. DoDS v. Stswabt viii 340 

3. " Jyow on her pottage'^ — Breach ofwav' 

ranty — Condition precedent — Principal and 
a{fent — Undisclosed principal,'] The plaintiffs 
entered into a contract of charter-party with 
the defendants, whereby it was agreed between* 
them and the defendants acting for the owners, 
'* that the steamer At ho II, now on her passage to 
Calcutta, being tight, staunch, and strong, &c., 
shall receive on board from tiie charterers a 
complete cargo of merchandise, to consist of 
700 tons dead weight, and being so laden shall 
therewith proceed to London with liberty to 
call for any legal purpose at any intermediate 
port or ports ; freight to be paid on the above 
oargo on right delivery of the same at and 
after the rate of £4-2-6 per ton ; charterers to 
have the option of cancelling the charter-party, 
if the steamer has not arrived in CiJcutta on 
15th April, 1871." The defendants signed the 
charter-party as " agents of steamer Atholl" 
The steamer was not, at the time the charter- 
party was entered into, on her way to Calcutta, 
being then in the port of London, and she did 
not start for some days after the date of the 
charter-party. She touched at Madras and 
Colombo on her way, and did not arrive in 
Calcutta until 11th April Rates of freight 
having declined since the middle of March, at 
which time, it was alleged, the steamer ought 
to have arrived, the plaintiff sued the defend- 
ants for damages. Bold, the defendants were 
liable. The statement in the charter-party 
that the steamer was on her passage to Cal- 
tf^utta was a condition precedent. Sghillbb v. 
PiNLAY - - - - - viii 644 

CHEMICAL EZAMIVEB, ££POET OF. 

See EviDBNOB. 
CHEQUE TAKEN IV PATMEHT OF BILL OF 
EXCHANGE. 

See Bill of Exchange. 
CHILDREN, ACCESS TO. 

See DivoBOB Act. 
CHILDREN, CUSTODY OF. 

See DivoBCB Act. 
CHUB LANDS. 

See ACCBBTION. 

a. Title-^Eoidfince.'] The cultivation 

of char lands, like that of waste or jungle 



CHUB LANDS — eontinved, 

lands, carries no primd facie character of 
usurpation or wrong; and the claimant, 
against a purchaser, bona fde and without 
notice, in possession, must strictly prove his 
title. Ekowbi Sing o, Hibalal Sbal, 

[ii P.C. 4 

8. Evidence as to position of— Local in- 

vestigatinn — Maps. ] In a dispute as to the posi- 
tion of chur lands, where the change in the 
course of a river threw doubt upon their posi- 
tion, the judgment of the Court of first instance, 
given after local investigation, was upheld 
against the decision of the High Court founded 
on inspection of the maps and on the arguments 
adduced before it. Sabat Sundabi Debi 
V, Pbosonno Coomab Tagobe - vi p. C. 677 

CIBCULAB OBDEBS BT JUDICIAL COMMIS- 
SIONEB OF PUNJAB. 

See Indian Council's Act. 

CIVIL PBOCEDUBE CODE, s. 1. 

See JuBiSDiCTioN op Civil Coubts. 

,s.2. 

See Res Judicata. 
Estoppel. 

, 8. 5. 

See Cause op Action. 

Lettebs Patent, cl. 12. 

8. — — Suit for land — Jurisdiction — Mort' 
gage.'] A suit brought upon a mortgage, pray- 
ing for a decree for the amount due thereunder, 
and tiiat in default of payment the land mort- 
gaged maybe sold, is a suit for land within the 
meaning of s. 6 of Act YIII of 1859, and is 
rightly brought in the Court of the district 
within which the land is situate. In the 
matteb op the Petition op Leslie - iz 171 

, 8. 7 — Suit for refund of excess payment 

of rent.] A. recovered from JB., under the 
terms of his lease, a refund of the excess of 
rent paid by him in resx)ect of the years 1861, 
1862, and 1863. While that suit was pending, 
B. recovered from A. rent at the same rate in 
respect of the three succeeding years. Held, 
that A. was entitled to bring another suit 
against B. for damages in respect of the 
excess of rent paid by him during the years 
subsequent to the institution of the prior 
suit NiLMANi Singh v, Annundapbasad 
MOOKEBJEB - - - - - i F. B. 97 

2. —— Relinquishment of claim.] In a suit 
by members of a Hindu family which had be- 
come separate in 1862, to recover certain 
moneys said to have been misappropriated by 
the defendant while manager of the joint 
estate, it appeared that the plaintiffs had pre- 
viously sued him since the separation to 
recover certain other moneys belonging to the 
said joint estate, also said to have been mis- 
appropriated by him while manager, a^d 
obtained a decree. Held, that the present 
claim should have been included in the former 
suit ; and whether the omission was by mis- 
take or not, it must be taken to have been 
relinquished, and under s. 7 of Act VIII of 
1859 could not now be entertained. Gambsh 
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CIVIL PROCEDURE CODE, B. 7 -continued, 

GHAmDRA Ghowdhbt V, Bam Goomab Chow- 
DHBY- _ _ _ _ -iiiA.C. 265 
8. Splitting can4e pf action.'] A plain- 
tiff is bound to include in his plaint all the 
grounds upon which his suit is based. A 
second suit upon a different ground, which 
existed before the commencement of the* first 
suit, would not be allowed', as it would be 
splitting the cause of action. Abhirah Doss 
V, Sbibam Doss - - - - iii A. C. 421 

4. ^»- Splitting cause nf action.'] Ala sale 
for arrears of rent, A. beq^me the purchaser 
of a certain patni talook. B., Whose patni 
right had been sold, sued ft>r atid obtained a 
decree for reversal of the sale on the ground 
of irregularity. In the meantime, A, had 
committed default, and the patni was again 
sold for arrears of rent. The zemindar drew 
out from the Gollectorate the amount' due to 
him. C.f who had bought B.'s right, title, 
and interest in his decree, now su^ A. for 
recovery of the surplus proceeds of sale in 
the hands of the Gollector, and obtained a 
decree. He afterwards sued A, for mesne 
profits for the time during which he was in 
possession of the patni ttdook. This was a 
suit by C, against A. for recovery of the 
amount drawn out by the zemindar, on the 
ground that, in consequence of A, having 
collected the rents from the talook, which 
were to go towards pajrment of the rent due 
to the zemindar, and having fraudulently 
withheld such payment, he had sustained 
damage to the extent of the amount taken 
by the zemindar, ffeld, that the suit was 
barred by s. 7, Act VIII of 1«59. Tabini 
Pbasad Ghosb v. Khudumani Dabi - V 184 

Tabiki Pbasad Ghosb v. Raohab Ghan- 
DBA Bandopadhaya - - - T 187 noto 

5. Splitting Caiise of Action — Promis- 
sory note payable by instalments — Act IX of 
1850, s. 34. J When two or more instalments of 
a promissory note, payable on the face of it 
by instalments, are due, the holder of the note 
is not at liberty to sue separately for each in- 
stalment or for some of them ; he must sue for 
all the instalments due in one action. A 
judgment recovered in a suit for one instal- 
ment when others are due is a bar to a suit 
subsequently brought for the latter. Mack- 
intosh V, Gill - - - - - zii 87 

6. — Splitting cause of action — Suit for 
fresh accretioTu.] Suing for new accretions 
after a former suit is not a splitting of action 
within the meaning of s. 7 of the Givil Pro- 
cedure Gode. Pahalwan Singh v. Mahessub 
BuKSH Singh ; Mahessub Buksh Singh r. 
Meghbubn Singh - - - iz P. C. 150 

7. Splitting cavse of action — Suit to set 

aside mortgage by Hindu widow.] A Hindu 
widow executed deeds of gift, in which her 
late husband^s mother, the nearest reversioner, 
concurred. After the death of the widow, but 
in the lifetime of the mother, the next presum- 
able reversioner sued to set aside the deeds and 
for possession. Such suit was held to be no 
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bar to a second suit by the same plaintiff to 
set aside a mortgage by the widow and the 
mother of the deceased of a i)ortion of the 
property which was the subject of the fljrst 
suit, although in that suit the property was 
described as subject to the mortgage, and the 
name of the mortgagee was mentioned. The 
true test of the application of s.7 of Act 
YIII of 1859 is, whether there has been a 
splitting of the cause of action. Kooeb 
Golab Singh v. Bao Kitbun Singh; Bag 
KuBUN Singh v. Mahomed Fyaz Ali Khan, 

[xP. C. 1 

8. Multifainousness.'] S. 7. of Act 

VIII of 1859 does not bar a suit for a 
declaration that^ property in the defendant's 
possession is subject to the mortgagee's lien, 
on the ground that such property was part of 
the property mortgaged, and was not included 
in a previous suit against other parties for 
other portions of the property. In the mat- 

TEB OF THE PETITION OF HUBBT MOHUN 

Pabamanick - - - - xiv 418 note 

,8.8. 

See MULTIFABIOUBNESS. 

2. — Misjoinder of causes of action.] One 
of three widows of a Mahomedan sued the other 
two, together with her deceased husband's sons 
and other heirs, for possession of 18 out of 96 
sehans of property left by the deceased, to which 
she was entitled by right of inheritance under 
the Mahomedan law ; and to set aside two deeds 
of bai-mukasa, or gift in lieu of dower, one dated 
28th July, 1842, granted in favour of one widow 
over a part of the property in suit, and the 
other dated 14th March, 1847, in favour of the 
other widow, over other portions of the same 
property. The lower Appellate Gourt dis- 
missed the suit on the ground of a misjoinder 
of causes of action, and that there were two 
causes of action which could not be tried toge- 
ther under Act VIII of 1859, s. 8. Meld 
per Kemp, J. (whose opinion as senior Judge 
prevailed), that there was no misjoinder 
of causes of action ; that the case must be 
remanded to the Judge for trial on the merits. 
Held per Glovbb, J. — This was such a mis- 
joinder as was provided against by s. 8 of 
Act VIII of 1859, and that the Judge was 
right in dismissing the suit. Amiban o. 
AsiHUN - - - - -iiiA.C. 190 

8. — — Suit for possession and for rent.] The 
plaintiff sued in the Munsif 's Gourt for posses- 
sion of his liouse and for rent. Held^ that these 
were two causes of action which could be 
properly joined in one suit ; and that although 
the amount of rent sued for was within the 
jurisdiction of the Small Gause Gourt, yet, as 
the Small Gause Gourt could not give all the 
relief sought, the suit was properly brought in 
the Munsif's Gourt. Jagomohan Sahu r. 
Mani Lal Ghowdhby - - - iii Ap. 77 

. 4. Jurisdiction — Valuation.] The words 

of s. 8, Act VIII of 1859, "cognizable by the 
same Gourt," refer to the nature of the suit and 
not to its value, therefore a Principal Sudder 
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CIVIL PEOCBDURB GODS, 8. Sr^coHtinued, 
Ameen was held to have jnrifldictioii under 
that seotiozL to try a suit for land and for 
mesne profits, the entire claim not exceeding 
his jurisdiction, although the value of the suit, 
80 far as the claim was for land, was helow the 
value cognizable by him. Luchmeb Pbbshad 
DOOBBT V. MussT. Eallasoo - Sup. VoL 680 

5, Suit fer pe^etsion, for damages for 

refiual to register, and to enforce registration.'] 
The owner of a share in a talook granted a se- 
patni thereof to the plaintiflP, but before regis- 
tration granted a sepatni to the Bengal Goal 
Company. In a suit ag^ainst the owner and Iji^e 
Company for possession of the sepatni talook, 
for damages caused by the refusal to register, 
and also for compelling registration of the 
sepatni talook, — held, that three distinct causes 
of action were improperly joined. Pbabhu- 
KAM Haz&a o. Robinson - - ill Ap. 49 

^ 8. 14— 7?tf* judicata^Jurisdiction — Suit 

for land.] A. brought a suit in the Court 
of S. against B. for certain land as being an 
accretion to an estate in the district of 8. 
B. claimed it as being part of his estate in the 
district of 6^., to which district he alleged the 
land had, in a former decision, been found to 
belong. The Court of 8, held, that the land 
was an accretion to AJ's estate in the district 
of 8. In a subsequent suit brought by B. in 
the Court of O, against A. for the land to 
which the subject of the former suit had been 
found to be an accretion, held, that the 
holding in the former suit necessarily decided 
that the land claimed by B. was in the district 
of 8,, and therefore that the Court of O., under 
Act Yin of 1869, 8. 14, had no jurisdiction. 
Pahalwan Singh v, Mahbssub Buksh Singh, 

[zii P. C. 891 

8. Surrey award— Order cf Magistrate 

under Act IV of ISiO— Adjudication by compe- 
tent authority,] Neither an order by a Magis- 
trate under Act lY of 1840 as to possession of 
lands, nor an award by the Survey Authorities, 
is an adjudication by a competent authority 
within the meaning of the proviso in s. 14 of 
Act Vni of 1869, such as to preclude an 
enquiry by a Civil Court under that section as 
to whether lands in dispute are within the 
local limits of the Courtis jurisdiction. 

HUBBONATH ROY V, SCOTT - Sup. VoL 686 
, 8. 16. 

See Civil Pbocbdubb Code, b. 246. 
Dbolabatobt Dbcbbb, Suit fob. 

, 8. 17, cL 2. 

See Sbbvicb of Summons. 

2. Becognized agent — Goma>sta.] A re- 
cognized agent, under cl. 2, s. 17, Act Vlll of 
1859, cannot prosecute or defend a suit in his 
own name. A g^masta of a firm ceases to be 
a recognized agent under cl. 2, s. 17, Act VIII 
of 1869, when the business of the firm 
ceased before the institution of the suit, 
MoKHA Habakbaj Joshi 0. BiSESWAR Doss. 

[T Ap. 11 

, 8. 26. 

SeeVuJKti, 



CIVIL PROCEDUBE CODE, s. 80. 
See Appellate Coubt. 

, 88. 80 and 86. 

See Appeal.- 

, 8. 81. 

See Appellate Coubt. 

, 8. 84 — Security for costs pending appeal.] 

A plaintiff who resided out of India paid a 
sum of' money into Court as security for costs, 
under s. 34 of Act VIII of 1869. He subse- 
quently obtained a decree against the defen- 
dant, and the defendant appealed against that 
decree. ^^Mj that the defendant was not 
entitled to an <^rder detaining in Court, pend- 
ing the appeal, the money which had been 
paid in under s. 34. Fleming v. Sheabman, 

[iv 0. a 92 

S^tf In BE Ditta Habakman SmrGH, 

[ill F. B. 46 

2. Secf^rity for costs of plaintiff re- 
siding out of Jurisdiction — Suit for adminis- 
tration.] The provisions of s. 34, Act VIII 
of 1869, are not intended to apply to a case 
where t^e plaintifib bring a suit for adminis- 
tration and partition of property in which 
they are entitled to a share, the extent of the 
share being in dispute. BussiOK Lall Day 
p. Jadubbam Day - x Ap. 26 

8. ** Immoveable property" — Leasehold.] 

Leasehold propertv is immoveable property 
within the meanmg of s. 34, Act VIII of 
1869. Ullman V, The Justices of the Peace 
FOB Calcutta - - - - vii Ap. 60 

, 8. 89 — Reception of documents after filing 

of plaint— Chround of appeal^ Reception of 
documents under s. 39, Act VIII of 1869, by 
the Court of first instance cannot be a ground 
of appeal. The sanction of the Court receiv- 
ing the documents clears the defect of their 
not having been tendered with the plaint. 
GosAiN ToTA Ram v. Raja Rukiniballab. 

[ill P. C. 84 

, 8. 78. 

See Insolvency. 
Onus Pbobandi. 
Pabties. 

2. ^— Construction of] The words in s. 73 
of Act VIII of 1869, " who may be likely to 
be affected by the results/' construed to mean 
^ likely to be affected, if added as parties." 
Nga Tha Ya v. Mi Khan Mhaw - v 871 

8. — Parties — Suit for possession'^Form 
of decree."^ In a suit to recover possession 
of a certain mauza, claimed by the plaintiff 
as a portion of his darpatni talook, which was 
brought against several defendants, four other 
persons applied to be made defendants on 
the ground that they were co-sharers with the 
defendants on the record in the property in 
dispute. The application was granted ; the 
added defendants were found to be possessed 
of the share which they claimed, and on the 
proofs which they adduced, the plaintiff*s 
claim was dismissed. The plaintiff's claim 
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as againsb the original def endtots, who made 
no oppoeition, was decreed. In special appeal, 
on the ground that they should not have been 
made defendants, and that the plaintiff was 
not bound to prove his case against any body 
else but the person against whom he had 
brought the suit, held, that s. 73, Act YIII 
of 1869, leaves to the Courts of orig^inal 
jurisdiction a discretion in such cases ; that 
the section is not limited entirely to cases 
where the suit as framed cannot proceed ; 
that the words " persons who may be likely 
to be affected by the result" do not mean 
persons on whom the result would be legally 
binding. Kalipbashad Sino 9. Jainabayan 
Roy - - - - - iiiA.a24 

4. Intervener — Appeal — Reversal of 

whole decree on appeal by one defendant.'} />. 
C. S., the zemindar, brought a suit against B., 
a ryot, for recovery of arrears of rent, value 
below Bs. 100. B. set up in defence that the 
rent was not payable to I). C. 5., but to N. C. 
A.y the mokurrureedar. N. C. -4., who claimed 
under a mokurruree title, and alleged that he 
was in the receipt of the rents from the ryot, 
was made a pur^ under s. 73, Act VIII of 1869. 
The Munsif passed a decree in favour of the 
plaintiff. On appeal by If. O. A,, which was 
heard and decided by the Subordinate Judge, 
on reference by the District Judge, the decree 
of the first Ck)urt was reversed, and the suit 
dismissed. On appeal to the High Court, 
held, that N, C. A,, was properly made a party 
defendant to the suit. Doyal Chand Sahoy 
V, Nabin Chan^ba Adhikabi - viil 180 

EuNJBET Sahu V, GuBU Baksh Eoeb, 

[viii 184 note 

5. Baiting issuci.'] S. 73 of the Civil 

Prooedure Code enables the Court to bring in 
as parties to l^e suit any person whose rights 
appear to be involved, and who may be affected 
by the result of the suit. It does not enable 
parties, who are not liable to be affected by the 
result, to come in and raise altogether new 
issues which do not properly arise. Where 
the parties, however, all acquiesced in the irre- 
gfularity, and the suit went to trial on the issues 
raised by the added defendant, the High Court 
did not think it necessary to quash the proceed- 
ings. Padmaloohan Sen v. Lal Chand 
Gupta - - - - - i S. E. xxvi 

6. Suit to set aside certificate and for 

possession.'] The plaintiff claimed to be en- 
tiUed, as cousin of one if., to 12 annas 
of the estate left by Jf., and brought a suit 
against the two widows of Jf., to whom 
a certificate had been granted under Act 
XXVII of 1860, to set aside the certificate, 
and for i>osses8ion of the estate with mesne 
profits from the death of M. to this suit. N, 
and others, who claimed to be entitled to a 
portion of the property specified in the plaint, 
intervened, and asked to be made defendants 
under s. 73 of Act VIII of 1869. Beld, that 
they were not parties likely to be affected by 
the result, within s. 73, of the suit, and should 
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not have been made parties to the suit 
Ahmed Hosseik v, Musst. EIhadija, 

[iiiA. C.28noto 

, s. 78 — Prisoners' Testimony Act (XV 

of lS69)-'Mofus8il Small Cduse Cbftrt, Judge 
of-^D^endant in custody."] A Judge of a 
Small Cause Court in the mof ussil can direct 
the jailor to bring up before the Court, at the 
hearing of the suit, a defendant committed to 
custody, under s. 78 of Act VIII of 1869, 
without having recourse to the procedure 
under Act XV of 1869. Kilabam Maji v. 
Nabayan Das - - > > - t 216 

, s. 81. 

See Insolvency. 

2. Attachm,ent before judgment — Exe- 
cution of decree — Jurisdiction — Endorsem>ent 
of decree under Act XXIII of l^iO, *. 1.] 
The words in s. 81 of Act VIII of 1869. 
** where the defendant is about to dispose of 
his property or any part thereof," refer only 
to property within the jurisdiction of the 
Court where the suit is i>ending; therefore, 
where an order under that section by the First 
Subordinate Judge of the 24-Pergunnas in 
respect of property in Calcutta was sent up 
to the High Court, in order that it might be 
endorsed in accordance with the provisions 
of s. 1 of Act XXIII of 1840, the High Court 
refused to endorse it. Balabam Mullick v. 
Solano - - - - - -Tiii835 



-, s. 



See Injunction. 



, 8. 97 — Witlidrawal from suit — Costs."] 

Where the plaintiff applied under s. 97, Act 
VIII of 1869, to be allowed to withdraw from 
the suit, with liberty to bring a fresh suit for 
the same matter, the Court refused the appli- 
cation. Another application for leave, simply 
to withdraw from the suit, was granted, the 
Court dismissing the suit with costs. Brass v. 
Tiruvengada PUlai, dissented from. Hossaini 
BiBi V. Pebi Khanum - - - i 0. C. 46 

8. Dismissal of suit — Procedure.] The 

power to dismiss a suit, wil^ liberty to 
bring a fresh one for the same matter, is 
limited to cases where the suit f uls by reason 
of some point of form : such liberty should 
not be given where, after issue joined, the 
plaintiff has failed to make out his case. 
Watson v. Collectob of Rajshaye, ill P. C. 48 

, s. 100. 

See Cause op Action. 

, 8. 110 — Non-appea/rance of plaint^— Dis- 
missal for default — Eresh euit,] When a 
suit is dismissed for default of the plaintiff, 
and no appearance has been entered by the 
defendant, the plaintiff can, under s. 110, 
Act VIII of 1869, bring a fresh suit after a 
lapse of thirty days, if it be not otherwise 
barred by lapse of time. Nabadwip Chandba 
Siekab v. Kalinath Pal - - iii Ap. 180 

, 8. Ill — Non-appearance of defendant — 

Adjourned hearing — Costs] A case had been 
placed on the undefended board in consequence 
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of the non-appearance of the defendant, and 
the hearing had been adjourned at the instance 
of the plaintiff to a subsequent day. On that 
day the defendant appeared, and it was con- 
tended that he could not be heard until he had 
shown good cause for his previous non-appear- 
ance, or at least that the Court would put him 
on terms. The Court held^ that the defendant 
was entitled to appear as a right, and on appli- 
cation that he should pay the costs of a post- 
ponement was refused. The costs were 
ordered to be costs in the cause. Newton v. 

KUBNEBDHONB - - - - iz Ap. 16 

, s. 114 — Dum/issal of former suit for 

default.'] The plaintiff bought from X. an 
estate, which L. had purchased from Q, Z., 
sued Q, for confirmation of possession, and 
that suit was dismissed for defaults The 
plaintiff'B purchase was made pending that 
suit. In a suit for possession on the allegation 
of dispossession, held, that the plaintiff's suit 
was not, under s. 114 of Act VIII of 1859, 
barred by the former decision against L. Ma- 
HABiB Prasad v. Lala Ram - t 827 note 

,z.l\9~'Validityofat^hment,'] Theeffect 

of granting an application under s. 119 of 
Act VIII of 1869, is to declare that there 
has not been yet a valid decree in the suit, 
and thereby any attachment that has issued 
in execution of the decree which has been 
set aside becomes invalid. LALA Jagat Nara- 

TAN «. TULSIBAM - - - - i A. 0. 71 

2. Ex parte decree — Abxenoe of de- 
fendant on adjonmed heariiig •--' Nonappear- 
ance.'] S. 119, Act VIII of. 1869, does 
not apply to a defendant who is only absent 
on an adjourned hearing- It relates only to 
one who has never appeared. Gobaohand 
Qtosw AMI V. Baohu Mandal - iii Ap. 121 

8. Non-appearance of defendant after 

fixing written ttatement.] A defendant filed 
a written statement in a suit, and when 
the case was called on for final disposal, 
an application was made by counsel on his 
behalf for an adjournment, but the appli- 
cation was refused, and no one appeiunng 
for him, the case was proceeded witii, and a 
judgment was obtained by the plaintiff. The 
defendant afterwards applied for an order 
setting aside the judgment, on the ground 
that he was prevented from appearing when 
the suit was called on. Held^ that ^e ap- 
plication was within s. 119 of Act VIII of 
1869, and the Court had no power in granting 
the order to impose terms as under s. 111. 
Administbatob-Genebal OF Bengal r. Lala 
Dtabam Doss - - - - - vi 688 

4. Suits for rent — Beng. Act VIII 

of 1869, 9. 34.1 S. 119 of Civil Procedure Code 
(Act VIII of 1869) is made applicable to 
rent suits under Beng. Act VIII of 1869, by 
the provisions of s. 84 of the latter Act. 
Dbabamayi Guptia 0. Tabaohaban Sen, 

[vii207 

6. — ^ Appeal from em parte decree.'] A 
suit was postponed on the appUoation of the 
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defendant's pleader ; but on his ajyplying for 
further adjournment at the time fixed for 
hearing, the application was refused ; the 
Court tried the case, the defendant not appear- 
ing, and not being represented, and gave a 
decree for the plaintiff. An appeal was fJIow- 
ed, and the case was sent back for re-triaL 
Ambitnath Jha V, Boy Dhunput Singh, 

[Tiii44 

6. Act X of 1869, *. 68 — jE» parU 

decree^ application to set aside,'] Process for 
enforcing judgment is executed within the 
meaning of s. 119 of Act VIII of 1869 and 
s. 68 of Act X of 1869, when an attachment 
of the property of the defendant has taken 
place : and any application by the defendant 
under those sections to set aside an ex parte 
decree must be made within thirty and fifteen 
days respectively from the date of the attach- 
ment. Badha Binode Chowdhby o. Digam- 

BUBEE DOSSEE ; NUND KlBHOBE DOSS MOHUNT 

V. Mahabaja of Bubdwan - Sap. VoL 947 

, 8. 121. 

See Set-off. 

, s. 122 and s. 124. 

See Wbitten Statemeitt. 

— ^, s. 128 ^DoouTnentary evidence.] Pftrties 
are required to have with them in Court, at 
the first hearing of the suit, all their docu- 
mentary evidence, but need not file it then, 
unless it is called for. Mahbub Hossein v. 
Patasu Eumabi - - - i A. 0. 120 

, 8. 148 — Fresh evidence — Remand.] When 

a case is remanded by an Appellate Court under 
s. 148, Act VIII of 1869, with a direction that 
it shall be proceeded with, the Court of first 
instance has no authority to receive new evi- 
dence, nor the lower Appellate Court to decide 
thereupon. Padma Lochan v, Sibdab Khan, 

[iiiAp.01 

, 8. 162. 

See WITNESSE& 

, B, 170. 

See Witnbssbb. 

2. Nonattendance of witness.] The 

discretion which a Court has, under s. 170 of 
Act VIII of 1869, of passing judgment against 
a party for noncompliance wiui the (hurt's 
order to attend and give evidence or produce 
documents in a suit, is not confined to cases 
where the party summoning him cannot prove 
his case otherwise than by the evidence of 
such other party, or where the fact to be proved 
is solely and exclusively within the knowledge 
of such other party. Kashinath Shaha v. 

DWABKANATH SiBKAB - - - Ix 215 

Ishan Chandba Ghosb v. Habish Chan- 
DBA Banebjsb . - - iz 318 note 

8. In a suit for oontribution in res- 
pect of Government revenue, the defendants, 
co-sharers, were, on the amplication of the 
plaintiff, ordered to attend to give evidence, 
but they failed to appear. The principal 
Sadder Ameen thereupon dismissed the suit, 



Digitized by 



Google 



( in ) 



DIGEST OF GASES. 



( 112 ) 



CIVIL PEOCEDURE GOPE, s. irO-^continued. 
on the ground that as the plaintifib case had 
not be^ established, he was not entitled to a 
decree simply by reason of the defendants' 
failnre to enter appearance. Held, the suit 
should not have been discussed. In a case 
where a party summoned to attend as a wit- 
ness refuses to attend and give evidence, and 
the party who requires the evidence is unable 
to make out his case without it, his suit 
should not be dismissed for want of proof, 
when the points on which he fails depend 
upon matters of fact which may reasonably 
be presumed to be peculiarly in the knowledge 
of the defaulting parties, as for instance in 
the present case, the extent of their own 
shares, and the amount they had paid on 
account of revenue. Hbmanoini Dasi v. 
Bamnidhi Kundu - - - i S. E. X 

, 8. 177 — Native prince or State in alii- 

ance-^Kingdom of AvaJ] The Kingdom of 
Ava is not the territory of a Native Prince or 
State in alliance with the British Government 
within the meaning of s. 177 of Act VIII of 
1859. Aga Mohammed Jaffbb Tbhsani v, 
MiBZA Nazibulla - - - ii A. C. 78 

, 0. 179. 

See GoMMissiON. 

, 0. 180. 

See Amebn. 
, SB. 196, 197. 

See Act XXIII of 1861, s. 11. 
, 8. 200. 

See Restitution op Conjugal 
Bights. 

2. ExemUian of decree — Decree for 

perfomuMce of a particular act by thsjiuig' 
ment'dehtw.'X A decree had been obtained 
that "the defendants do, within six weeks 
after the service upon them of this decree, 
remove the obstruction and re-open the path- 
way or lane leading from the north-west end 
of the plaintLflTs house, north- wards to a public 
road, as the same existed before the commence- 
ment of the suit and as described in the 
plaint.** Heldy that this was a decree for the 
performance of a particular act on the part of 
the defendants, and must be executed under 
the provisions of s. 200, Act VIII of 1859,— 
i. e,j by imprisonment of the party or attach- 
ment of his property, or by both : therefore, 
an order for execution of the decree by causing 
the obstruction to be removed was set aside 
as illegal. Bhoobun Mohun Mundul v. 
NOBIN Chundeb Bullub - - X Ap. 12 
, 8. 20«. 

See Repbesbntativb of Deceased 
Pbbson, Suit against. 

, 8. 204 — Execution of decree againtt surety 

— Stay of execution on security being given!) 
Where a sale in execution of a decree was stayed 
on the security given by a third parly, held 
that, on default by the defendant, the decree 
could not be summarily enforced against such 
surety under s. 204 of Act VIII of 1859. 
Gajbndbanabayan Boy v. Hemangani Dasi, 

[iv Ap. 27 



CIVIL PEOOEDUEE CODE, 8. fiOi—continued. 

a. Act XXIII of 1861, #. S^Surety- 

bond — Execution.^ A surety-bond taken by 
the Court under s. 8 of Act XXIII of 1861, 
after judgment has been pronounoed, can be 
enforced under s. 204 of Act VUI of 1859. 
Abdul Kubbbbm «. Abdul Huq Kazeb, 

[viii20« 

8. Execution of decree — Surety. } A 

suit was instituted by C against Jff. S. in the 
Hooghly Court, and was dismissed with costs. 
On appeal by the plaintiff the defendants ob- 
tained an order in the High Court, calling on 
C. to give security for costs in the Court below, 
and on appeal, and one J2. had, as surety, charged 
his house in Calcutta with the payment of costs 
to the extent of Bs. 2,000. The appeal was 
dismissed with costs, amounting to more than 
Bs, 2,000. On an application by the defend- 
ants for execution against B. under s. 204, Act 
VIII of 1859, by attachment and sale of the 
house, the Court granted the application. Hi- 
BALAL Seal v. Cabapibt - ix Ap. 17 

4. — Execution of decree against surety ^ 
pendiiM appeal.^ J71%>btained a decree in the 
High Court against S, for certain moveable 
and immoveable property. S. appealed to the 
Privy Council. YHnle that decree was pending, 
S. applied for the execution of her decree, 
and N, became her surety for Bs. 10,000. The 
decree, however, was not executed. The Privy 
Council reversed the decision of the High 
Court, and dismissed the suit of Jff, with costs. 
S. then sought to execute his decree for costs 
against iV., the surety. Beld, t^at iV! was not 
liable. In THft matteb op the Petition op 
Napub Chundeb Paul Chowdbt vi Ap. 126 

6. ^— Order cancelling security-bond.'] 
Where a person becomes a surety in the oourse 
of the proceedings on an appeal, to pay all 
such sums as may be decreed against the 
plaintiff on appeed, the decree when passed 
can be executed i^alnst the surety under 
s. 204 of the Civil Procedure Code, and an 
appeal will lie from an order made in execu- 
tion of such decree against the surety, Where 
a person became surety, and gave a security- 
bond, undertaking to pay all sums of money 
that might be decreed against the plaintiff on 
the defendant's appeal, and the appeal was 
dismissed for default, and on the application 
of the plaintiff the Becorder made an order 
cancelling the bond, and returned it to the 
surety without notice to the defendant, and 
afterwards the defendant's appeal was on 
application restored, and a decree passed against 
the plaintiff,— A^Zi, that the Becorder 's order 
was invalid, and execution could issue against 
the surety notwithstandmg that order. Akhut 
Bamana v. Ahmed Yousappji - - vii 81 

,8.205. 

See Attachment. 

, 8. 206 — Execution of decree,"] Where a 

decree had been obtained for a certain sum 
of money without interest, and afterwards a 
kistbancU was filed, by which the decree-holder 
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«nd the jadgment-debtor agreed that the 
amoant of the decree should 1m paid by instal- 
mente with interest, and the jadgment-debtor 
had, by his oondnot for sereral years, treated 
the kistbandi as if it were a decree,— A^M 
that, under the circnmstances of the case, the 
jadgment-debtor coald not afterwards object 
that t^e kistbandi could not be executed as a 
decree, and that a fresh suit ^ould be brought 
upon the kistbandi ; but the decree>holder 
was entitled to take proceedings on the kist- 
bandi as if it were part of the origfinal decree. 
PiNONATH Sen r. Gubuchurn Pal, xiv 287 

2. — There is no procedure under Act VIII 
of 1859 under which execution can be taken 
out upon a kistbandi filed in Gourt after de- 
cree, which has not been incorporated with 
the decree. Madhub Ghundbb Dhunput v, 
Madhub Lall Ehak - - xiT 288 note 

8. Where a decree was obtained for a 

sum of money, and afterwards by an arrange- 
ment between the judgment-debtor and the 
decree-holder it was agreed that the decree 
should be payable by instalments with interest 
at a very high rate, and payments had subse- 
quently been made of large sums of money in 
tiie terms of the arrangement, and a balance 
remained due, it was held tiiat the decree- 
holder could not recover in execution of the 
decree any sum beyond what was stated in the 
decree. Kanhyalal Pundit v, Gollbctob 
OF GUTTACK - - - - ziT 201 uote 

4. Bond given in gatutfaction — Dtfault 

in paying.^ Where a jadgment-debtor exe- 
cuted a kistbandi, or instalment-bond, pro- 
viding for the satisf action of the decree which 
had been obtained against him, and subse- 
quently failed to pay according to the terms 
of the kistbandi, — heldf that the decree-holder 
could enforce his claim under the terms of the 
kistbandi by proceeding in execution, and need 
not file a fresh suit Taeif Biswas v. Kali- 
DASS Banebjeb - -^ - ii A. C. 228 

6. Heg, VII of 1799, deorees under.'] 

S. 206 of Act VIII of 1859 does not apply to 
decrees under Reg. VII of 1799. Gopal 
Ghakdba Det u. Pehu Bibi - ~ i A. C. 76 

6. • Bond payable by instalments— Part- 
payment — Execution of decree — JAmitation,'] 
A judgment-creditor is entitled to prove pay- 
ments made according to the terms of a kist- 
bandi, for the purpose of shewing that his 
right to sue out execution under the kist- 
bandi was not barred by limitation. Qttcere. — 
Whether part-payments under a decree may 
not be proved although they have not been 
made through the Gourt, or certified to the 
Court under s. 206 of Act VIII of 1859. 
BHnBON£;$WARI DeBI V. DiNANATH SaNDYAL, 

[ii A C. 820 

7. • Decree payable by instalments — 

Part-payment — Execution of decree — Limit- 
atidm] Where a creditor has obtained a de- 
cree for money payable by instalments, the 
whole amount to become due on failure by the 
debtor to pay vone of the instalments, he ia, 
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upon failure, entitled, notwithstanding s. 206 
of Act VIII of 1859, to come into Gourt and 
certify to the Court, and prove payment of the 
earlier instalments to show that execution of 
his decree is not barred. Fakib Ghand Boss 
V, Madan Mohun Ghosb - - tr F. B. 180 

8. The Gourt cannot recognize any 

arrangement between the parties enlarging 
the period of limitation allowed by law for the 
execution of decrees, or which alters the terms 
of the decree. Kbishka Kamal Sino v. Hibu 
SiBDAB - - - - - iv p. B. 101 

0. Act XXUI of 1861, *. ll-^PaH 

satirfaction of decree not certified to the Court 
— Suit to recover money so paid after execution 
of entire decree.'] A.^ a judgment-debtor, paid 
to J9., the decree-holder, a sum of money by 
way of compromise in full satisfaction of the 
decree. B. failed to certify this pajrment to 
the Court, and afterwards executed her decree 
for ^e full amount. In a suit by A. against 
B. for recovery of the amount previously paid 
out of Court in satisfaction of Uie decree, held 
that, notwithstanding s. 11 of Act XXIII of 
1861, the sjiit was maintainable. Gunamani 
Dasi r. Pbankishobe Dasi - - ▼ F. B. 223 

10. Satisfaction of decree^^Release with- 
out consideration — Adjustment othertoise than 
through the Court.] A. had obtained a decree 
agfainst B.^ C, and i>., in execution of which 
the sheriff attached certain property belonging 
to B.f C.y and i)., who were carrying on busi- 
ness in partnership. The property was sold, 
and the proceeds paid into Court, and by order 
of Court, A. received a sum in part satisfaction 
of his decree. Subsequently A.y at the request 
of B.f and without receiving any consider- 
ation, g^ve him a letter in Bengali, purporting 
to be a release to him of the remainder of his 
decree, but such adjustment was not made 
through the Court. A. afterwards applied for 
execution of Ms decree against B.^ C. , and 2>., 
but Ids application was refused, the Court 
treating the letter as a release. A. appealed. 
Held on app^, that the letter was not a 
release; there was no consideration for it. 
The adjustment of the decree should have 
been made through the Court or certified 
to it in accordance with s. 206, Act VIII of 
1859. Bhubuk Mohan Boknbbjbb v. Sadu 
ChabanSibkab - - - - vi889 

11. Agreement between parties for pay- 
ment of decree by instalments — Subsequent 
application for execution.] C, obtained a 
decree against iV. for payment of a certain 
sum of money. Various applications were 
made to execute the decree, and on one of 
them, in September, 1869, the sum of Rs. 1,000 
was paid. Subsequently, on December 16th, 
1870, it was arranged, upon a petition of iV. 
and the consent of A., that a further payment 
of Bs. 1,000 should, be made, and that the 
balance of the debt should be paid with 
interest at the rate of 1 per cent, per month 
by monthly instalments of Rs. 125. In May 
1872, C. applied for execution for recovery of 

8 
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the balance doe on the decree, deducting the 
amoont reoeiyed under the arrangement. 
jffeldf he was not entitled to execution in 
superseesion of the agreement. Ghumdbb 
Nath Missbr v.Qourbk Komul Bhuttachab- 
JKB - - - - - - X Ap. 28 

12. Kifthandi — Effect of^ on decree.'] 

A kistbandi, or arrangement to pay by instal- 
ments the amount of a decree obtained upon a 
bond, does not effect an extinction of the 
original debt or the mortgagee's lien upon 
property mortgaged to him by the bond. Bah- 

OHUBN liALL V, KOOKDUN KOOMABEE, 

[ziv 428 note 

, 8. 207 — Joint decree—Limitation — Act 

XIV of 1869, 9. 20.] A joint decree for 
damages was obtained by several plaintiffs in 
ti^e <>>urt of the Principal Sudder Ameen of 
Patna in 1854, and was kept alive by endea- 
vours to execute it till 1861. On the 15th 
June, 1861, the Ck>urt passed an order modify- 
ing the costs of the original decree, but tlus 
order was reversed on appeal on the 19th 
August, 1862. Some of the plaintiffs having 
died in the meantime, an application was made 
on the 29th July, 1863, and an order was 
passsed thereon, on the 26th May, 1864, where- 
by the present decree-holders were substituted 
for the deceased plaintiffs. A new Principal 
Sudder Ameen was appointed on the 10th 
December, 1864, and he reversed that order, 
and required from the present decree-holders 
a certificate of heirship, which they obtained 
on the 16th September, 1865. On the 20th of 
the same montii, an order for execution was 
made by the Principal Sudder Ameen, but it 
was reversed by the Judge on appeal, on the 
ground that the order of the 26th May, 1864, 
was not a proceeding within the meaning of 
8. 20 of Act XIV of 1859 ; and, therefore, 
the application for execution was too late. 
Heldf that execution might have been obtained 
under s. 207 of Act Vni of 1859 by the 
survivors of the original decree-holders for 
the benefit of all parties interested in it. The 
order of the lower Appellate Court was re- 
versed. Teja Sinoh v. Bajkabayan Singh, 

[i A. C. 62 

2. Three persons obtained a joint decree. 

Two of them took out execution, and 
realized each his own share. The third applied 
for execution within three years from the time 
of the last proceedings taken by the other 
two, but after a lapse of three years from 
the last proceedings taken jointlyby all three. 
Held that, under s. 207, Act VIII of 1859, 
there was no severance of the decree, 
and therefore the proceedings taken by the 
two kept the decree alive. Azizunnissa 
Khatun v. Shashi Bhubhan Boss ii Ap. 47 

, 8. 208 — Eweoution of decree — Aieign- 

ment of decree — Power qf Court to which 
decree has been tranemittedJ] The assignee of 
a decree should apply to the Court which 
passed the decree, and not to the Court to 
which the decree had been forwarded under 
8. 285, Act YIII of 1859, for execution, 
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for the purpose of being substituted in the 
place of the original decree-holder. The word 
'Court' in s. 208, Act VIII of 1859, 
does not include the Court to which a decree 
has been transferred for execution. Sheo 
Nabayan Sing v. Habbanb Lal - v 497 
2. Appeal — Assignee of decree.'] "Un- 
der B. 11, Act XXIII of 1861, no appeal lies 
from an order passed under s. 208, Act VIII 
of 1859, substituting the assignee of a decree 
in place of the original decree-holder. Msgh 
Nabayak Sing v, Badha Pbasad Sing, 

[iv A. C. 200 

, p.209. 

See Set-OPP. 

, 8. 210 — ExeetUion of decree — Claim by 

personal representative of judgment'debtor^ 
Where it was sought to execute a decree ob- 
tained against a person who had died since 
the date of the decree, by attaching certain 
immoveable property in &e possession of the 
personal representative of the deceased judg- 
ment-debtor, and such personal representative 
claimed to hold the property not in her repre- 
sentative character, but in her own right, — 
heli, that her claim was not a claim under 
s. 246, Act VIII of 1859, but that the case 
cameimderss. 210 and 211. Amebbunnissa 
Ehatoon v. Meeb Mozuffeb Hobsbin Chow- 
DHBY - - - - - -xix66 

2. Where, during proceedings in execu- 
tion of a decree, the judgment-debtor dies, the 
transferee of his property should be put on 
the record in place of the deceased, or a regu- 
lar suit should be brought against him. He 
should not be treated as a claimant under 
s. 246, Act VIII of 1859. Shubfttn Bibee v. 
COLLECTOB OP Sabun - - - xii 66 note 

8. Execution of decree passed against 

deceased person.] When a decree has been 
passed against a deceased person, execution of 
such decree cannot be had under the Civil 
Procedure Code against his legal representa- 
tive. In the matteb of the Petition of 
GiBENDBONATH Tagobb - - xiv 884 note 

— ^, 8. 21^-'Execntion of decree — Investiga^ 
tion qf title.] Neither s. 214, Act VIII of 1859, 
nor s. 16, Act XXIII of 1861, contemplate any 
inquiry before the Court whether the property 
b^ongs to the judgment-debtor or not. SUB- 
JAN Bibbe v. Sheikh Sabiutulla, 

[iii A. C. 418 

, 8. 216 — Execution of decree — Notice — 

LimitatiMir-Act XIV of 1859, s. 20--Proceed' 
ing to enforce decree.] The service of a notice 
under s. 216 of Act VIII of 1859, if made 
bond fide with a view to take further pro- 
ceeding, is suf&cient to keep a decree alive. 
Mahtab Chand Bahadub p. Lakhi Bibee, 

[vi Ap. 146 

— — , 8. 217 — Dismissal for nonappearance 
when no day was fixed for hearing^ Against 
an application for execution of a decree after 
notice under s. 216, Act VIII of 1859, the 
judgment-debtor presented by his pleader 
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certain grounds of objection, n^d the petition 
was ordered to be placed on the record. No 
day for hearing was fized>^ but the case was 
called on, and on acconnt. 6f the absence of his 
pleader, the objeotio^^f the judgment-debtor 
were disallowed. SiM^ that notwithstanding 
the absence of U^ro pleader, the Judge should 
have taken l^^objections into consideration 
and passed amorder under s. 2 17. Ba jb allab 

ShAHA f?. B^&JiBADAT GhOSE - - V Ap. 65 

— , a. 2afl and 8. 224. 

fSee Execution of Decbee. 

. 229^jResvttinff execntion of decree — 
JnrisfLietion,'] A. and B, obtained a decree 
for iJossession of land against C On their 
projpeeding to execute their decree, i>., who 
\ in possession, presented a petition to the 
(ensif, complaining that they were thereby 
empting unlawfully to interfere with his 
rpossession. The case was tried, on remand 
from the Judge, as a suit under the provisions 
of 8. 229 of Act VIII of 1859. Held per 
Jackson, J., that as the decree-holder had 
not complained that the officer of the Court 
had been obstructed or resisted by the claim- 
ant, the case did not fall within s. 229 of Act 
VIII of 1859 ; and, therefore, the Court had 
not jurisdiction to take summary cognizance 
of the case. Buhal Sing Chowdhey v. 
Beharilal - - - - i A. C. 206 

, 8. 230. 

See Onus Pbobandi. 

2. — — Title — Poseession.'] A, and B, ob- 
tained a decree against their father, C, for 
possession of their share of ancestral pro- 
perty. In execution they dispossessed 2>., 
who held under a mortgfage from C On an 
application under s. 280, Act VIII of 1859, 
held, upon proof of such holding, the Court 
ought to have gone into the question of the 
vaUdity of the mortgage against A, and B, 
Jadunath Sing v, Kalipbasad, vi Ap. 55 

8. Bispogseesion — Superintendence of 

High Court,"] Whether or not an appeal lies 
from the decision of . a lower Court, reject- 
ing an application by a party other than a 
defendant, under s. 230 of Act VIII of 1859, 
disputing the right of the decree-holder to 
dispossess bim, the High Court may, under the 
15tJi section of the Charter, compel the lower 
Court to exercise its jurisdiction. OolMk- 
narain Butt v. Bistoaprea Bossee referred to 
and questioned. Planting a bamboo and 
making proclamation to the occupants of an 
estate that it has been adjudged to some other, 
is sufficient dispoasesaion of a landlord to war- 
rant him in applying to the Court under s. 230. 

COLLECTOB of BOGBA V, KBTSHNA InDBA BoY, 

[ii A. C. 801 

4. Separate adverse claims — BitposseS' 

^ion — ProcedureJ] Four persons made sepa- 
rate applications to the Court, under s. 230, 
Act VIII of 1859, alleging that the defendant 
having obtained a decree against Government 
for possession of fisheries in a euit to which 
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they were no parties, had in execution dispos- 
sessed them of fisheries of which they were 
severally in possession. On enquiry it appear- 
ed that each and several of the four applicants 
claimed possession of the same portions of the 
fisheries. The lower Court holding that it was ^ 
impossible for each of several parties setting " 
up adverse claim to the same property to 
show that it had been ^i^najjwi^ in his posses- 
sion, and that he had been dispossessed from 
it, referred all parties to a regular suit. Held, 
that the Judge should have tried each case 
by itself as between the applicant and the 
decree-holder. Sabadamayi Chowdhilain v, 
Nabin Chandba. Boy Chowdhby, 

[ii A. C. 883 

5. Becree under Act XIV of 1859, 

s. 15.] A. had been dispossessed of certain 
land in execution of a decree which B, had 
obtained in a suit against C. under s. 15, Act 
XIV of 1859. A, applied under s. 230, Act 
VIII of 1869, to recover the land. Held, the 
decree obtained by B. was a decree within the 
meaning of s. 230 of Act VIII of 1859, and 
therefore A. had rightly applied under that 
section. Bbamha Mayi Debi v. Babkut 
SiEDAB - - - - - iv p. B. 94 

6. Evidence^ Title — Possession.! On 

an application under s. 230, Act VIII of 1859, 
in the investigation of the matter in dispute, 
the Court may go into the question of title. 
It is open to the applicant to give evidence of 
titlQ beyond mere possession, and the decree- 
holder may prove his title to the property.' 
Radha Pyabi Debi r. Nabin Chandba Chow- 
DBY - - - - - - V P. B. 708 

7. Application — Regular suit — Title 

— Possession^] An application under s 230 
of Act VIII of 1859 should be registered and 
numbered in the register of suits as a plaint 
in a regular suit, and the Court is bound to 
determine, upon regular issues, as in an 
ordinary suit, both &e right and title as well 
as the possession of the applicant. Tusak 
Khatun w. Ramnath Sen - - vii Ap. 26 

8. Possession—Title— Limitation^ The 

defendant purchased in 1856 from the Official 
Assignee certain property belonging to one />. 
In 1867 he brought a suit against the heirs of 
B, for possession of the property purchased ; 
he obtained a decree in May, 1869, under which 
he obtained possession in May, 1870. In June, 
1870, the plaintiff filed a petition under s. 230, 
Act VIII of 1859, alleging that he had pur- 
chased the property claimed from the heirs of 
B, in 1864, and had been in possession until he 
was ousted by the defendant, and that he was 
not a party to the suit brought by the defend- 
ant in 1 867. Held, that the title of the defend- 
ant was barred, more than twelve years having 
elapsed from the date of his purchase ; and 
that the plaintiff was entitled, on mere proof 
of bonAjide possession, and that he was not 
a party to the suit by the defendant in 1867, 
to put the defendant to proof of his own title, 
and, on the defendant's iiuling to prove his 
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title, to be restored to poeseBsion. Bbindabun 
Ohundeb Roy v, Tabachand Bandopadhay, 

[ziS87 
, B. 280, APPLICATION UVDEE. 

See Stamp. 

, 230, OEDEE EEJECTIVO APPLICATION 

UVDEE. 

See Apppal. 

, 8. USS— Execution of warrant against 

tnoveabU property — Attachment — Met/Moving 
Uchf.'\ Under s. 233, Act VIII of 1859, a 
Nazir, authorized to execute a warrant by 
attachment of moTcable property, has power 
to remove locks put by die judgment-debtor 
on the doors of godowns or other places where 
his property is stored, and put his own locks 
thereon for the purpose of attachment and 
safe custody of the property. SoDOfiNi 
Dasi v. Jaqeswab Sub - - - v Ap 27. 
, 8. 236. 

See Attachment. 

Sale in Execution of Dbcbee. 
—,8. iiZ^—Seroice of prohibitory order — 
Sufficiency of.'\ Where service of the prohibi- 
tory order was effected by affixing it to the 
wsdl of the dwelling-house of the person on 
whom it was intended^to serve it, ?ield, it was 
not a sufficient service under s. 2^9. It ought 
to have been served by delivery or by registered 
letter. Gobind Chundeb Dutt v. Khebodb 
Chundeb Mitteb - - - - z Ap. 12 

2. Attaeliment — Private alienation.'] 

Where an attachment of land is made by writ- 
ten order under s. 235 of Act VIII of 1859, 
the conditions in s. 239 must be fulfilled in 
order to render any private alienation of the 

Property attached null and void under s. 240. 
NDBA ChANDEA BABU V. AOBA AND MASTEB- 

man's Bank - - - - - i S. H. zx 
,8.240. 

See Attachment. 
«*-:-» 8. 248. 

See Appeal. 

Sale in Execution of Decbee. 

2. Appointment of manager — Ground 

for retjecting application,'] The fact of the 
judgment-debtor s possessing properties other 
than the one attached, is no ground for reject- 
ing an application under s. 243, Act VIII of 
1859, for the appointment of a manager. 
Debkumabi Bibee V, Ram Lall Mookeb- 
JBB ------ iii Ap. 107 

8. Inquiry as to value of property — 

RtOes of High ConH, \\th July, 1871.] Where 
property of a judgment-debtor is already in 
charge of a manager duly appointed, and it is 
proposed to put other properties belonging to 
the debtor aliBo under Ms charge, an attachment 
of the property is necessary before appointing 
the manager to take charge of them. The 
rule of Court of 11th Judy, 1871, does not 
limit the time for which a manager should be 
appointed to two years. The Judge as to that 
should exercise a proper discretion. Banwabi 
Lal Sahu v. Gibdhaei Sinq - riii Ap. 28 
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See C>^Nus Pbobandi. 

'"^"^ i: ^*^« ^ P*^ ««»i^ whom an 

VIII of 1869, =^J»«J; ^^he sue for its reversal, 
assert substantially the >^™lfi rio-iit ^ iTh 
iWiich has been contended fST^-XL^f^**' 
COLVIN CowiE t;. Elias >s;J^ ^a^C^Si 

8. Proof of possession— 

of 1859, s. 15. ■] In a suit 
s. 246, Act VIII of 1859, for establ; 
right,— held, that the plaintifiTs — ^,-i_,„^ . 
prove his possession at ihe time of the X^^®., "^ 
tion of the suit is not sufficient for «?i»'^^»i- 
missal The question of title should be^ ^ 
according to the meaning of that sec\J^®* 
S. 246, Act VIII of 1859, distinguished fi?o^- 
s. 16. Mathuba Pandey v. Bam Etjc!?™ 
Tewabee - - - - - iii A. C. iP^ 

4, Claim — Execution of decree — At' 

taohment— Fractional share of property.] In 
execution of a decree against A., *^ the moiety 
or half -share of A." in certain lands is attach- 
ed. H. files a petition under s. 246 of Act 
VIII of 1859, in which he admits that A. 
has a one-eighth share in the lands, but alleged 
that A. has only a one-eighth share, and tibiat 
a two-eighths share belongs to himself, M. 
Held, that this was a claim to property attach- 
ed in execution under s. 246 of Act VIII of 
1859, which the Court under that section is 
bound to investigate and adjudicate upon. In 
execution of a decree against A.^ the *' right, 
title, and interest of A.'' in certain lands are 
attached, if. files a petition under s. 246 of 
Act VIII of 1859, in which he admits that 
A. has a one-twentieth share, but alleges that 
A, is entitled to no more than a one-twentieth 
share ; and that he, J/., has a two-twentieth 
share. Held, that, assuming the attachment 
of AJs eighth title and interest to be an 
irregular attachment under s. 213, M,, whose 
lan& were included within such attachment, 
was entitled to oome in and claim his own 
two-twentieths share, and the Court was 
bound to investigate his claim under s. 246 of 
Act VIII of 1859. Held also, in both cases, 
that M. was entitled to have the attachment 
removed so far as his share was concerned. 
Held also (jfer Pheab, J.), that, in the first 
case, Af, was entitled to have the attachment 
removed so far as regards the margin in 
excess of A,'s actual share ; and that in the 
second case he was entitled to have the whole 
attachment discharged. CowAB Rajkumab 
Roy V, Kadambini Debi - - iv P. B. 176 

6. Act XXIII of IS61, s, n—Appeal— 

Third party — Execution of decree.] A, ob- 
tained a decree against B,, in her representa- 
tive character, for a debt contracted by her 
mother. The decree declared that execution 
slould be taken out against the property of 
the mother, and not against any part of her 
(the mother's) deceased husband's estate. In 
execution. A, attached and put up to sale 
certain property as belonging to the mother. 
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JB, objected to the sale, aUeging that the 

gropertj was not her mother*B| bnt wasin- 
eiited by her from her father. The Monsif 
disallowed hor objectioii on the gnroond that 
only tiie right, title, and interest of the defen- 
dant's mother was put np for sale. On appeal 
the Judge set aside Uie Mnnsifs oidef. 
Scld that, for the purposes of her objection, 
B, was a third par^ unconnected wit^ the 
decree, and that her objection should have 
been disposed of under s. 246 of Act VIII of 
1859, S. 11 of Act XXIII of 1861 did not apply 
and there was no appeal Hasis Ohandba 
GupTo V. Shashi Mala Gupti - - vi 721 

6. Right of tuit under — Declaratory 

euitJ] A plfunt stated that the plaintiff was 
proprietor of certain land which was let to 
one jr., and that whilst M. was in possession, 
and before the expiration of lus tenancy, a 
creditor took out execution against him and 
put np for sale the future profits of the pro- 
perty (wasilat) which would come into the 
hands of M,, alleging that MJ's interest was 
not that of a tenant, but of a usufructuary 
mortgagee. The plaintiff thereupon put in a 
claim under s. 246, Act YIII of 1859, but his 
claim was rejected ; and he then brought a 
suit under that section for a declaration that 
MJ's interest in the property was that of a 
tenant, and not that of a usufructuary mort- 
gagee. It appeared that, on the termination of 
M.'s tenancy, the plaintiiOE let the land to ano- 
ther person. Heidy that the suit would not lie. 
Amjad Ali f. KuMKU Shaw - iz Ap. 28 

7. Appeal'-Act XXIII of 1861, *, 11 

— Execntwn of decree,'] In execution of his 
decree, the decree-holder attached certain pro- 
perty as being that of the judgment-debtor. 
On this B,y the son of the judgment-debtor, 
intenrened, stating that he held possession of 
the property in his own right, and did not 
inherit it as any part of his mother's assets. 
The Munsif admitted his claim on the ground 
that the property was not that of the judg- 
ment-debtor. Held^ the order was one under 
a. 246, and no appeal would lie to the Judge. 
IksbEainbt - - - - Ti 725 note 

8. — Limitation — Possession — Claim,'] 
In execution of a decree against ^., certain 
property was sold in 1868. During the pro- 
ceedings which led to that decree, B., the wife 
of A,j had preferred a claim to the property 
under s. 246, on the ground that it was her 
Btridhun, and that she had always been in 
possession of it. Her claim was rejected 
in 1866; but she remained in possession. Heldj 
a suit by B. to establish her title to the land 
was not barred by the limitation provided 
by s. 246, though brought more than a year 
after her claim was refused, since she was 
at the time in possession and had remained 
afterwards in possession of the property. 
Lakhi Pbya Debi v. Ehybulla Kazi, 

[vii 288 note 

0. ^— On attachment of certain property, 

plaintiff and defendants preferred their res- 

peotiye claims thereto. The plaintiffs' claim 
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was disallowed, but the defendants' daim 
was allowed. The plaintiff, after the lapse 
of a year from the date of the order duB- 
allowing his claim, sued to recoyer posses- 
sion of the said property. The defence was, 
that the suit was barred by lapse of time 
under s. 246, Act VIII of 1859. Held, s. 246 
did not apply to such a suit. Dubgabam 
Roy v. Raja Nabsino Deb - ii A. C. 254 

10., Limitation.] Certain lands were 

attached under a decree against the ancestor 
of the plaintiffs ; but on the intervention of 
the defendant under s. 246, Act VIII of 1869, 
they were released to him. Held, that was 
not an order made between plaintiffs and 
defendant, such as to make it necessary for 
the former to sue for declaration of title with- 
in one year. Nitta Kolita v, Bishukbam 
KoLiTA - - - - - - ii Ap. 40 

11. — Bight of one decree-holder againrt 
another — Suit for declaration of prior lien,^ 
Two several judgment-creditors attached certain 
property, which was released upon the claim 
of a third party, under s. 246 of Act VIII 
of 1859. One of them sued the successful 
claimant, and obtained a decree declaring thd 
property in dispute to belong to the judgment- 
debtor, and thereupon caused the propertiy to 
be sold, and became the purchaser thereof. 
Thereupon an assignee of the other judgment- 
creditor sued him, alleging an earlier lien, 
and praying a sale in satisfaction thereof. 
The defence set up was that, as the plaintiff 
did not come into Court to set aside the order 
under s. 246 within a year from the date 
thereof, he was barred from bringing the 
present suit Held, that the omission to bring 
a sepan^ suit for that purpose did not bar 
him from obtaining a'declaration of his prior 
lien. Chintamani Sen «. Iswab Chandba 

[iil Ap. 122 

12. — Limitation — Suit to uvoid sale in 
execution of decree of Small Cause Court 
passed without jurisdiction.] A, obtained a 
money-decree upon a bond in a Small Cause 
Court against B,, by which it was declared 
that certain landed property hypothecated by 
the bond was to be primarily liable for the 
debt. The decree was transferred to the Court 
of the Sadder Ameen of the same district, 
the property was put up for sale, and it was 
purchased by C. Prior to sale, B, alienated 
the property to 2>., who, after sale, preferred 
his claim to it under s. 246 of Act VIII of 
1859, which was disallowed. More than a 
year after this D. brought this suit against 
C, to recoveif possession. In special appeal 
it was held, that the decree of the Small Cause 
Court being on the face of it without jurisdic- 
tion, tJie suit was not barred, and the case 
was remanded, to be tried on the merits. 
Lala GandAb Lal v. Habibannissa vii 285 

13. daim — Limitation.] Property at- 
tached was, on the claim of a third party, 
released by the Court without proceeding 
under the provisions of s. 246, Act VIII of 
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1859. The attaching creditor sued more than 
a year afterwards for a declaration that the 
property belonged to the jndgment-debtor. 
^eldy that the suit was not barred. Jaoga- 
BANDHU Bosh v. Saohti Bibi - Tiii Ap. 89 

14. Refusal to stay sale in execution of 

decree — Limitation,'] Certain lands having 
been attached in execution of a decree obtain- 
ed by A, against B., C, intervened under s. 246, 
Act VIII of 1869, claiming their release on 
the ground that before the attachment they 
had been conveyed to him by B, under a 
deed of sale ; and he prayed l^at the execu- 
tion-sale might be stayed to enable him to 
put in the deed after having it registered. 
The Court, however, refused to stay the sale, 
and the lands were sold in execution. More 
than a year from the date of the Court's refusal 
to stay the sale, C, sued to establish his right to 
the lands. Held^ that the suit was not barred 
by limitation under s. 246, Act VIII of 1859, 
since the refusal of the Court to postpone t^e 
sale was not an order under that section, but 
was a mere refusal to order a postponment 
under s. 247. Sah Mukhuw Lall Panday v. 
Sah Koondun Lall - - - xv P. C. 228 

, s. 249— Pai^ of an eetate.\ , The * part 

of an estate,' in s. 249, Act VIII of 1859, 
means the aliquot part of an estate. Kallt- 

PBOSONNO Boss V. PINONATH MULLIOK xi 66 

, s. 254. 

See Sale in Execution of Deobbb. 

, s. Wlf^Letters Patent j 1865, m. 15 and 

36.] Ss. 15 and 36 of the Letters Patent 
of the High Court must be treated as qualify- 
ing B. 257 of Act VIII of 1859. EoT Nandi- 
PAT Mahata V, Ubquhabt - - iv A. C. 181 

«— , s. 257, ORDEE UNDEB. 

See Special Appeal. 
— — , s. %5S^Setting aside sale in execution of 
decree — Befund of purchase^money — Bight, 
tUle, and interest.'] 8. 258, Act VIII of 1859, 
only applies to cases where a sale of immove- 
able property has been set aside under cir- 
cumstonces which would, under Act VIII of 
1859, authorize such a proceeding. The fact 
that the party whose right, title, and interest 
were sold had no interest at all, or less than 
was supposed, is no ground for setting aside 
the sale. Rajib Lochun v. Bimalamoni 
Dabi - - - - - -iiA. C. 88 

2. — Bight of purchaser to recover pur- 
chase-money — Sate in execution of decree — Irre- 
gularity in sale,] Although a purchaser may, 
under s. 258 of Act VIII of 1859, recover his 
purchase-money, it is only when the sale is set 
aside for irregularity under s. 257. SowDA- 
mini Chowdhbani v. Kbishna Kishob Pod- 
J>AB - - - - - - iv p. B. 11 

3. Suit for refund of purchase-money 

for property bought at auction-sale in execution 
of decree,] The plaintiff purchased at an 
auction-sale, in execution of a decree, the 
right, title, and interest of a judgement-debtor 
in certain property. The sale was confirmed 



on November 30, 1866. On proceeding to take 
possession he was opposed by the defendant, 
who asserted that he was in possession of 
the property, and that it was his. In a 
suit under s. 258, Act VIII of 1859, for a 
refund of the purchase-money, the sale still 
remaining uncancelled, — held^ that the suit 
must be dismissed ; that s. 258 of Act VIII 
of 1859 only applied to cases where the auction- 
sale had been cancelled ; that the- proper 
course for the plaintiff to have pursued was to 
have brought a suit under s. 269 of Act VIII 
of 1859 for a declaration of the judgment- 
debtor's right, title, and interest in the pro^ 
perty. Bisseswab Pamday v, Bhaowan Doss 

[ill A. C. 301 

, 8. 260 — Sale in execution of decree — 

Certified purchaser — Benami purchase,] A 
talook in possession of a mortgagee was 
put up for sale under an execution against 
the mortgagor, and was bought by A, in 
his own name, but benami for the mort- 
gagee. A, obtained a certificate as purchaser, 
and was put formally in possession, the mort- 
gagee remaining in actual possession. In a 
suit by A, in ejectment to recover possession 
of the property purchased, held {dissentiente 
L. S. Jackson, J.), that the defendant was 
debarred not only by s. 260, but by the general 
provisions of the Act, from pleading ti^at the 
plaintiff, the certified purchaser, purchased not 
on his own behalf but benami for him, the de- 
fendant. Such defendant must show a transfer 
of title to him from the purchaser, in whom 
alone, under the certificate, the title of the 
judgment-debtor has vested. The object of 
s. 260 is to prevent any enquiry between the 
-pxadhBaer de facto and any person on whose 
behalf he is alleged to have purchased. Beld 
on appeal (reversing the decision of the High 
Court), that s. 260 of Act VIII of 1859 is to be 
construed strictly, and that no suit would lie 
by A, against the mortgagee to redeem. 

BiHANS KUNWAB V. BeHABI LAL, 

' [iii F. B. 15, S. G. on appeal, x P. G. 169 

2. Suit for declaration that the name 

of certified purchaser mas inserted fraud'U' 
lently.] S. 260, Act VIII of 1859, is no bar 
to a suit for a declaration that the name of 
the certified purchaser was inserted in the 
certificate of sale fraudulently and without 
the consent of the real purchaser. Gos- 
MIAH i;. Taffuzzul Hossein - iv Ap. 82 

3. Purchaee by member of joint family 

in his men name ivith joint funds.] The pro- 
visions of s. 260, Act VlII of 1859, apply to 
ordinary benami purchases at execution sales, 
but do not affect purchases of property by one 
member of a joint Hindu family in his own 
name, but with the joint funds. Bodh Sinqh 

DOODHOOBIA V, GUNESH CHANDBA SeN, 

[xiiP. G. 317 

, B. 269 — Dispossession in execution of decree 

against another party. "^ A person dispossessed 
of property in execution of a decree against 
another person, and claiming to be enticed to 
possession, is not bound to proceed under s. 269 
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of Act VIII of 1869. Peotab Chundeb Chow- 
DHBY V. Bbojolal Shaha - Sup. VoL 688 

, M. 270, 271. 

See Appeal. 
Attachment. 

, 8. 271 — Exe(ndion of decree— Attachment 

hy mortgagee — SurpUis proceeds.l Pending a 
suit against A. and iV! npon a bill of exchange, 
j1. deposited with the plaintiff as secnrity for the 
amount due npon the bill the title^eeds of pro- 
perty belonging jointly to JV. and himself. The 
plaintiff subsequently got a decree for the 
amount due upon the bill. Thereafter one S., 
in execution of a decree against A, and iV., 
attach^ certain property of theirs, including 
the mortgaged property, and caused it to be 
sold; and the surplus sale proceeds, after 
satisfaction of S.'s decree, were paid into Court 
to the credit of his suit. Intermediately 
between this attachment and sale, the plaintiff 
also attached under his decree on the bill of 
exchange tiie mortgaged and other property 
of A. and iV., and after the plaintiffs attach- 
ment, iV. ratified the equitable mortgage made 
by A. The sale under iS.V attachment having 
taken place, tibe plaintiff sued A. and N, and 
the purchasers at such sale of the mortgaged 
property for foreclosure or sale thereof, and 
obtained a decree declaring that he had a good 
equitable mortgage of A.'e share in the joint 
property, and for an account and sale in 
default of payment; and the plaintiff subse- 
quently, on 26th May, 1873, got an order under 
his decree upon the bill of exchange for 
payment to him of the surplus sale proceeds 
lodged in Court to the credit of S,*e suit, and 
for sate of certain of the properties, other 
than tiie mortgaged property, which he had 
attached. Under this order the money was 
paid out to the plaintiff, and the prox>erties 
were adyertized for sale. Maophbbson, J., 
haying, on an application by A., set aside this 
order, and directed that the plaintiff should 
refund into Court the money paid out to him, 
and that the sale i^ould be stayed, the Court 
on appeal refused to set aside the order of the 
26th May, but made the plaintiff undertake to 
pay into Court the mortgage-money with 
interest if the same should be receiyed by him 
from the defendants in the mortgage suit. 
Bank of Bengal v, Nundolal Doss, zii 609 

2. — Property sold eiibject to mortgaged] 
The proviso of s. 271 of Act VIII of 1869, is 
intended te apply to a case where the property 
is actually sold subject to a mortgage, and 
where the transaction is such that the pur- 
chaser is buying only the equity of redemp- 
tion ; it does not apply to a case where there 
is merely the right by law in the mortgagee 
to enforce his mortgage against the purchaser. 
Fakbbb Bux i;. Chuttubdhabes Chowdhby, 

[zii 618 note 

, 8. 272 — Improper means — Decree ob- 
tained on plaint ineufficiently stamped,'] A, 
obtained a decree under s. 63, Act XX of 1866, 
upon a registered bond, against B.y one of the 
original obligors, and C^ the reprosentatiye 
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of another obligor, who had died before the 
institution of the suit. A, sued out execution, 
and caused certain property of ^. to be 
attached. i>., a judgment<}reditor of B,, sued 
out execution of his decree, which was of a 
subsequent date to the decree of ^., and caused 
the same property to be attached. Subsequent- 
ly />. applied to the Munsif, under s. 272^ 
Act VIII of 1859, that he might be first paid 
from the proceeds of sale, as the decree of A, 
had been obtained by ^ud and improper 
means. The Munsif held, as the decree was 
obtained upon a plaint whereupon was a stamp 
of one-fourth of the yalue it ought to bear, 
it was obtained by *' improper means." On the 
application of A, to the High Court for an 
order that the order of the Mundf be set 
aside as passed without jurisdiction, — held, 
that a mere error in the procedure did not 
come within the scope of the words *' improper 
means" in s. 272, Act VIII of 1869, and that 
there must be some misconduct of i^e decree- 
holder to inyalidate his decree under that seo- 
tion. BaAJA Nath Shaha v, Kanayi Lal Sen^ 

[vil74 

, a. 278. 

See Act XXIII op 1861, a. 8. 

2. Judgment-debtor — Application Jor 

discharge—Salary,'] A judgment-debtor in 
receipt of a monthly stipend is not entitled to 
obtain a discharge under s. 273 of Act VIII 
of 1869, unless he submito to place that stipend 
at the disposal of the Court that proyision 
may be made for satisfaction of the debt. 
ASDUTDOWLA Reza Hossein Ehan V, Hami- 
SADOWLAH Abed Khan - - - Ti575 
But see Coombe v. Caw - - - ziii 268 

, a. 276. 

See Subsistence Monet. 
, a. 278. 

See SlTBSISTBNCE MONET. 
— — 8. 280. 

i&fi Act XXm of 1861, s. 8. 

, a. ^l-^ Application for discharge — * Bad 

faith,'] When an insolyent was brought up 
for the purpose of obtaining his discharge,— 
heldy that the * bad faith' mentioned in s. 281, 
Act VIII of 1859, must be in respect of the 
debt for which he was imprisoncMi, and with 
regard to which the application was made. 
Obiental Bank v. Manimadhab Sen, 

[iii Ap. 14 

2. *Bad faith' in s. 281, Act VIII of 1859, 

means bad faith not only in respect of the 
application, but includes bad faith on preyious 
occasions. Smith v. Booos - y Ap. 22 

8. * Bad faith ' in s. 281 of Act VIII 

of 1859 refers only to bad faith in respect of 
an application under that section. In be 
GUBUDAS Boss - - - - yii Ap. 28 

4. In an application for dischiurge 

under s. 281, Act VIII of 1859, the * bad faith ' 
must be bad faith in re^>ect of the application. 
Butleb V, Lloyd - - - zii Ap 12 

5. Plaintiff— Imprisonment for costs of 

suU.l S. 281 of Act VIU of 1859 does not 
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apply to a plaintiff in custody for the costs of 
a suit. In rb Eduljbb Buttonjbb x Ap. 27 

6. Application for discharge — Omission 

to state in petition where property wo^Ud be 
fmind.'] In on application for aischarge nnder 
88. 280 and 281 of Act VIII of 1869, the pro- 
perties entered in the defendant's schedule 
consisted entirely of moveables, and the petition 
did not state the place or places where snch 
property would be found. Held, it was a sub- 
stantial defect in the application, which was 
refused. Watkins v. Rajah Eohbbnbb Bul- 
LUB - - - - - - X Ap. 11 

7. — — Cost of deposition of defendant^ 
Where the plaintiff, in order to make the 
proof referred to in s. 281, Act VIII of 1859, 
chooses to examine the defendant, he must 
pay for the ocUih and the cost of reducing 
tiie deposition of the witness to writing. It 
would be otherwise under s. 8, Act XXIII of 
1861, in which case the fee is demandable from 
the applicant. Edmond 0. NiBBSES,. viii.Ap. 22 

See Execution op Decbbb. 

2. Cooch Behar — Omrt of the Dewan 

AhUkar — Jurisdiction.^ It not being shown 
that the Oourt of Dewan Ahilkar of Oooch 
Behar is a Oourt within the British territories, 
or a Court established by the Govemor-(Jeneral 
in a foreign State, — heldy the Judge of Raj- 
shahye hi^ no jurisdiction, under s. 284, Act 
VIII of 1859, to execute a decree of that 
Court. Jadab Chandra Toi Pabamanik ». 
DiNANATH Das - - - - It A. C. 184 

, B. 286 — Small Cause Courts Mofussil^ 

HVanrfer of execution proceedings— Act XI of 
1865, **. 19 and 20.] The provisions of s. 286, 
Act VIII of 1859, apply to Small Cause Courts 
in the mofussil ; accordingly a Small Cause 
Oourt may send its decree to another Court for 
execution if there be not sufficient property 
within its own jurisdiction to satisfy the decrea 
It may send the decree to any other Court in 
the same district which the applicant may 
indicate; but if execution be sought in 
another district, the decree must be sent to the 
principal Court of original jurisdiction in that 
district Anonymous Case - Sup. Vol 886 

, 88. 804—809. 

See Pauper Suit. 

, 88. 816-824. 

See Abbitbation. 

,8.825. 

/Sm Appbal. 
Abbitbation. 
— *,8.827. 

See Appeal. 
Abbitbation, 
Costs. 
Small Cause Ooubt, Mofussil, 

,8.888. 

See Appeal. 

— — , 8. 887 — S%tU on bond — Appeal by one of 
several defendants.^ In a suit for recovery of 
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rupees 300 due on a bond, the defendants 
denied the execution of the bond and tiie 
receipt of the consideration. The Court of 
first instance decreed the suit, which, on appeal 
by one of the defendants, was disnussed. 
Held, that, under s. 337, Act VIII of 1859, the 
Judge had no power, on appeal by one defend- 
ant, to set aside a decree against the other. 
Sribam Ghatak v. Bbajamohan Ghosal, 

[iii Ap. 41 

2. Appeal by one party — Reversal of 

decree against allj] Power of the Court of 
appeal, under s. 337 of Act VIII of 1859, to 
reverse the whole of the decree of the Court 
below upon the appeal of one only of the 
parties against whom the decree was passed. 
JADUMANI Dasi V. Fadu Bibi - vii Ap. 28 

8. — Jnterrenor — Parties — Appeal — De^ 
cree set aside on appeal by one defendant.'] 
D, C. jS., the zemindar, brought a suit against 
%i9 , a ryot, for recovery of arrears of rent, 
valued below Rs. 100. J?, set up in defence that 
the rent was not payable to D, C. S.y but to N, C. 
j1., the mokurraridar. N. C, A., who claimed 
under a mokurrari title, and alleged that he 
was in receipt of the rents from the ryote, 
was made a party under s. 73, Act VIII of 
1859. The Munsif passed a decree in favour 
of the plaintiff. On appeal by N, C. A,y which 
was heard and decided by the Subordinabe 
Judge on reference by the District Judge, 
the decree of the first Court was reversed, and 
the suit dismissed. On appeal to the High 
Court, heldj that N, C, A, was properly made 
a defendant to the suit, and that he could 
prefer an appeal from the decree of the* Court 
of first instance, and that the Court of appeal 
could, on his appeal, set aside the whole decree. 
Dayal Chand Sahoy v. Nabin Chandra 
Adhikabi - - - - - viii 180 

, 8. 888. 

See Execution of Deobee. 

, 8. 841 — Registration of petition of ap- 

peal.'] The r^^tration of a petition of 
appeal under s. 341, Act VIII of 1859, is a 
proceeding dC a purely ministerial character. 
Jaffeb Hossein v. Mahomed Amin, 

[iv Ap. 108 

, 8. ^2-^ Appeal from order of Commis^ 

sioner of Insolvent Court.'] S, 342 of Act VIII 
of 1859 does not apply to appeals from the 
orders of a Judge sitting as a Commissioner of 
the Insolvent Court. In the mattbb of 
RAMSBBAK MiSSEB - - " vl79 

2. Security for costs of appeal.] Cir- 
cumstances under which an order may be made 
requiring security for costs of appeal to be 
deposited under s. 342 of Act VIII of 1859. 
Bamasundabi Basi v. Eamnabayan Mitteb, 

[vu Ap. 69 

, 8. 847. 

See Appeal. 

, S. 848. 

^tf Appeal. 
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See Appellate Court. 
, 8. 861. 

See Appellate Court. 
Remand. 
— , B. 852. 

See Remand. 

, 8. 854. 

See Appellate Court. 

, 8. 855. 

See Appellate Court. 

2. Discovery of fresh evidence — Ap- 
plication for reviewJ] The High Court de- 
cided a case irrespective of certain doca- 
ments brought forward by a party at the 
hearing of the appeal, and afterwards re- 
jected an application for a review of that 
judgment. In an application to the Privy 
Council for special leave to bring in those 
documents, — held, that further evidence ought 
not to be admitted under s. 355, Act YIII of 
1859 ; that there was great danger in the Court' 
of ultimate appeal lightly introducing evi- 
dence which had not been under the consider- 
ation of the Courts below, and which 'the 
parties had had no means of testing. Gobind 

SUNDARI DEBIA V, JAGADAMBA DEBIA, 

[iii P. C. 25 

8. Additional Evidence — Appellate 

Court.'] In a suit for possession of certain 
lands under a howla tenure, khaa possession 
of which for some generations was alleged, no 
special documentary title was set up in the 
plaint ; but one of the plaintiffs in his deposi- 
tion referred the title to a particular patta, 
which he said had existed, and had been lost 
in the time of his grandfather. Two of 
the defendants were the zemindars of the 
talook in which the howla tenure was said to 
exist, and had transferred their proprietary 
right to the other two defendants. The ze- 
mindars did not defend the suit, and were not 
examined in the Court of first instance. 
The lower Appellate Court " considered it neces- 
sary, for the proper decision of the case," to 
examine the zemindars, and relying mainly 
on their evidence, reversed the decision of the 
Munsif , and gave a decree in favor of the 
plmntiff. Held on appeal, that the lower Ap- 
pellate Court had sufficiently recorded its rea- 
sons within the meaning of s. 355 of Act VIII 
of 1859 for requiring the additional evidence ; 
that it was right in so doing; and that al- 
though no special title hod been set up in 
the plaint, the decree which was given on the 
evidence in favor of the plaintiffs could not 
be reversed in special appeal. Radhanath 
Dhubi V, Ramgobind Pal - - iii A. C. 218 

, 8. 859 — Judgment of lower Appellate Cmirt 

— Improper record of] The Judge of the 
lower Appellate Court not having recorded his 
judgment as required by s. 359 of Act VIII of 
1859, the case was sent back to the lower 
Court for the Judge to state the points for 
decision, and to give his decision upon those 
points consecutively. Tatur Ehawas v, Ja- 

GANNATH PRASAD - - - - vil Ap. 14 
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2. Jndginent written by Judge, and pro* 

nounced in Court by his successor.] A Subor- 
dinate Judge wrote out his judgment in a case, 
which had been heard before him, after he had 
been relieved from his office, and left the judg- 
ment t:) his successor to be pronounced in 
open Court. The judgment was pronounced 
in Court by the succeeding Subordinate Judge. 
An objection being taken in special appeal 
that the judgment read out by the succeeding 
Subordinate Judge was not a judgment accord- 
ing to Act VIII of IS59— held, that the judg- 
ment was valid. Parbatti v. Musst. Bhikun, 

[viii Ap. 98 
, 8. 365 — Witness absconding — Right of ap- 
peal — Fine for avoiding service of summons.] 
By words of s. 366 of Act VIII of 1859, the 
Legfislature must have intended to give the 
person aggrieved by any order of a Civil Court 
imposing a fine on him as a punishment for 
keeping out of the way in order to avoid ser- 
vice of summons to attend as a witness, the 
right of appeal to the High Court, whether 
the order be strictly referable to s. 1 60 of that 
Act or not. In be Gaj'adhar Prasad Na- 
RAYAN Singh - - - - i A. C. 187 

, 8. 872. 

See SPECL&.L Appeal. 

2. Decision — Interpretation of — Ap' 

peal.] By the word * decision' in s. 372 of 
Act VIII of 1859, is meant the decree and 
judgment taken together, and not simply the 
decree unexplained by the judgment. Indra- 
jit Koonwari V, Chokowri Sahu, 

[Sup. Vol. 1 

, 88. 876—878. 

See Review. 

, 8. 887. 

See Special Appeal. 
CLAIM. 

See Civil Procedure Code, s. 246. 

CLAIM UNDES PENDING AWABD. 
See Attachment. 

CLAIMS, PBOOF OF. 

bee Insolvency. 

Insolvent Act, s 40 ; s. 42. 

CLAIMS, SEPABATION OF. 
See Co-sharers. 

GOLLATEBAL SECUBITT. 
See Merqer. 

COLLECTOB, JUBISDICTION OF. 

See Execution of Decree. 
Jurisdiction of Revenue 

Court. 
Measurement op Lands. 
Partition. 
Res Judicata. 

COLLECTOB, OBDEB OF, AS TO STANDABD OF 
MEASUBEMENT. 

See Appeal. 
COLLECTOB, OBDEB OF, UNDEB ACT X OF 1859, 
8.23. 

See Res Judicata. 

9 
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COLLECTOB, POWEB OF, TO SELL FOR AR- 
BEARS OF REHT. 

See Beng. Act IV of 1870. 

COLLECTOR, POWER OF, TO WITHDRAW OR 
TRANSFER SUITS. 

See Beng. Act VI of 1862, s. 20. 

COMMISSION— jE?t7u^nr(T, admissibility of—Act 
Vlllof 1869, M. 177, 176, and ll^—Powers of 
High Court to issue commission.'] A commis- 
Bion for the examination of a witness at Man- 
dalay can only isene from the High Court. 
The consent of parties is not requisite to 
the admissibility of evidence taken under 
such commission, if the examination have 
been upon oath or affirmation Aga Maho- 
med Jaffeb TeHABANI V, MlBZA Nazibul- 
LAH - - - - - -iiA.C. 73 

2. Difference between arbitrators and 

commissioners.'] CommissionerB appointed by 
the Court are officerB of the Court, and aot by 
a majority ; therefore, where two of the oom- 
miBsioners were agreied, held, that they had 
power to make a valid return of the commis- 
sion, notwithstanding the dissent of the third 
RAJBifDBA Matilal v, Bahnabain Matilal, 

[ill Ap. 8 

8. Evidence — Examination de bene esse — 

Act VIII of 1850, ss. 175, 179.] A de bene 
esse examination of a witness ahout to leave 
the jurisdiction of the Court muBt be taken by 
the Court, unless the parties consent to the 
evidenoe being taken under a commission. 
Edwabds d. Mulleb - - - T 252 

4. Examination Mnder commission — 

Practice — Counsel.] The examination of wit- 
nesses under a commission is of the same 
nature as an examination in open Court, and 
should be conducted by counsel and not by 
attorneys. The return ^ould show on the face 
of it that the oath was administered to the 
commissioner as well as to the interpreter. 
Pbankbishna CHAin>BA V, BiesoNATH Chan- 
DBA - - - - - Tiii Ap. 101 

5. Act Vni of IS69, s. lld-'Evidence 

in record— Use by one party of evidence under 
a commission issued at the instance of another 
party] The evidence of the defendant taken 
under a commission was allowed to be read on 
the plaintiffs behalf without the deposition 
being put in as part of the plaintiffs case as 
being part of the record under s. 179, Act VIII 

of 1869. DWABKANATH DUTT V. GUNGA DaTI, 

[viii Ap. 102 

6. — Obligation to istiic,] As to the obli- 
gation on the Court to issue a commission, see 
per AiNSLiB, J., in Habidab Baisakh v. Mib 
MOAZAM Ho'BEiN - - -viiiAp.l6 

7. Insolvent Court — Charge by Jtidi- 

fiial Officer for execiUing commission — 
Taxation of costs — Counsel's fees — Practice.] 
In the course of insolvency proceedings the 
Official Assignee obtained a rule nisi calling on 
one i>., alleged to have been gomasta to the 
insolvent, to show cause why he should not 
hand over to the Official Assignee certain goods 
and monies claimed as part of the insolvents 



COMMISSIOH— c<m/ifiM^. 

estate. D, applied for and obtained acommission 
to issue to the Judge of Agra as commissioner to 
examine witnesses in his behalf, but the Judge 
of Agra refused to execute the commission 
without being paid his fees, which 2>. accord- 
ingly paid. C^ the hearing of the rule, it 
was discharged with costs, including costs of 
the commission. On the taxation of the bill 
of costs as between party and party, the taxing 
officer disallowed the sum paid to the Judge of 
Agra, and allowed certain fees and additioual 
fees to the counsel for D. Excejytions were filed 
by both parties, and eventually the exceptions 
came on for argument. Held, the Judge of 
Agra was not bound to execute a commission 
issuing from the Insolvent Court without 
making a charge for so doing: the amount 
of the charge is in the discretion of the tax- 
ing officer. As to allowing fees to the counsel 
for D.y the taxing officer &ould consider what 
was fair and reasonable, regard being had to 
the nature and circumstances of the case : they 
are not necessarily to be measured by the 
amount allowed by the Official Assignee for his 
counseL In be Qhaseebam - - xii Ap.4 

COMMISSIOH TO MOOKTEARS, PRACTICE OF 

oiYina. 

See Plbadbb. 

COMMISSIONER OF INSOLVENT COURT, AP- 
PEAL FROM. 

See Civil Pbocedube Code, b 342. 

COMMISSIONER OF INSOLVENT COURT, 
POWER OF. 

See Insolvent Act, s. 73. 

COMMISSIONERS OF REVENUE AND CIRCUIT.] 
The law relating to Commissioners of Reve- 
nue and Circuit reviewed. In be Paebhu 
Nabayan Singh - - - iii A. C. 870 

COMMON ASSEMBLY, RESPONSIBILITT OF 
MEMBERS OF. 

See Damages, Suit fob. 

COMMON OBJECT. 

See Unlawful Assembly. 

COMPANT. 

See Railway Company. 

2. Promissory notes, issu^ of— Power of 

directors.] Where the articles of association 
of a limited company stated that the objects 
for which the company was established were 
for the purchase of the business of an hotel- 
keeper, confectioner, and provisioner, the 
future working and carrying on of the said 
business, and the doing of all such other 
things as were incidental or conducive to the 
attainments of the above objects, it was h^ld, 
that the directors had powers to bind the 
company by the issue of negotiable securities 
in tiiie ordinary course of business. Where 
a note, which had been taken by the com- 
pany as a security from two judgment^ebtors 
of tiie company, was endorsed by the com- 
pany to a third party, and discounted by him, 
and was, on the due date, not having been 
taken up by the makers, renewed by the 
oompaiiy,~Atf/^, that such n^^tiation of the 
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note by the oompany was within the ordi- 
nary oonrse of the bosinesB of the company. 
Also h^ld npon the facts, that the power of 
the oompany to issne negotiable secorities was 
well exercised, and that the oompany had due 
notice of dishononr by the makers. Chooki- 
LALL Seal «. Spencers Hotel CoMPAinr Li- 
mited - - - - - i 0. C. 14 

8. Act X of 1866, s. 174 — Power of 

liquidatort to eompromue under sanction of 
the Court, "] Under s. 174 of the Indian 
Companies* Act, the Court has power to sanc- 
tion compromises of calls, debts, and liabilities 
before tiie list of oontribntories has been 
settled, or the competence of the shareholders 
has been ascertained. The Privy Conncil will 
be reluctant to interfere with the discretion 
of Courts haying jurisdiction to sanction a 
compromise by the liquidators of a company 
winding up under s. 174 of the Indian 
Companies' Act, where all the facts have been 
placed before the Court in India, and there is 
no reason to suppose that the proceedings for 
a compromise have been tainted with fraud. 
Bank op Hindustan, China, and Japan 
o. The Eastern Financial Association, 

[iii P. C. 8 

4. — Winding up — Petitioning creditor's 
costs,'] In an application by a creditor of a 
oompany to have it wound up under the super- 
intendence of the Court, the Court will always 
be in favour of making an order for its being 
so wound up. The petitioning creditor is 
entitled to lus costs as a first charge on the 
assets of the company, subject to any prior 
Hens on the estate. In be the Nahoe Habi 
Tea Company - - - - iii Ap. 11 

5. Authority of agent — Corporation — 

Contract under seal-— Companies' Clauses ConsO' 
lidation Act, 8 and 9 Victj c, 16, s. 97.] 
The Scinde Railway Company was incorporated 
by 18 and 19 Vict., c 116, for the purpose of 
making and maintaining railways in India, 
and for other purposes. This was repealed by 
20 and 21 Vict., c. 160, which authorized the 
Company to extend their operations and also 
their capital, &c. This Act, by s. 3, declared 
the Companies* Clauses Consolidation Act, 1845, 
to be incorporated with it. By s. 18 the 
Company have a " seal for use in India in lieu 
of Uie common seal of the Company, and 
from time to time may vary and renew it, and 
make regulations for its use ; and except as 
by this Act otherwise expressly provided, every 
document sealed with such seal, in conformity 
with such regulations, or in pursuance of any 
order of the directors, or of any authority 
given by the Company under their common 
seal, shall be as valid and effectual as if the 
common seal were affixed thereto." By s 64, 
" the Company from time to time may appoint 
and remove such committees, persons, or person 
as the Company think fit to act on behalf of the 
Company in India or elsewhere, with respect to 
the making, maintaining, managing, working, 
and using of the railways and other works of 
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the Company, and the control and conduDt of 
any of the affairs in India or elsewhere of the 
Company ; and may delegate to any such 
committee, persons, and person respectively 
all or any of the powers of the Company and 
of the directors and officers thereof, which the 
Company thinks it expedient that such com- 
mittee, perrtons, and person respectively should 
possess for the purposes of his or their res- 
pective appointment." In January, 1867, E, 
was the agent of the Company in India, and 
he entered, it was alleged on their behalf, into 
a contract with the plaintiffs for sixty sets of 
iron work for low-sided waggons. The plain- 
tiffs* firm did not deal in iron work, and they 
had to get the goods manufactured for them 
in England. The Board of Directors were at 
the time supplying iron work for the Company. 
There was nothing to show that E. had been 
appointed under the provisions of s. 54 of the 
Act 20 and 21 Vict., c. 160, nor was there any 
evidence of tiie extent of his power or author- 
ity. A specification of the contract differed 
from it, in that it stated the waggons to be 
covered waggons, and not low-sided waggons. 
The contract was not made under seal of the 
Company, nor was the iron work, the subject 
of the contract, ever accepted by the Company. 
The defendants admitted that at the date of 
the alleged contract E, was the ageat of the 
Company in India, but denied that his power 
extended to the making of such contract ; 
they further stated that the contract, if 
entered into, had been afterwards cancelled. 
Held by Phbab, J., that there was no 
evidence to show that E. had authority to 
make the contract. The contract was one 
which E, would have had power to make in 
writing only, under s. 97 of the Companies* 
Clauses Consolidation Act, had he been ap- 
pointed under s. 54, 20 and 21 Vict, c. 160: 
but there was no proof of such appointment. 
Held on appeal that, assuming that E. had 
been appointed under s. 54, with powers as 
large as in the ordinary course could be con- 
ferred upon him under that section, the con- 
tract was not one by which acting as such 
agent, he had power to bind the Company. 
Stbwabt v. Scinde, Punjab, and Delhi 
Railway Company - - - - v 196 
6. Director of public company— Trus- 
tee— Appointment of partner of director to do 
toork for company as solicitor.'] Although a 
director of a public company is always clothed 
with a fiduciary character in regard to any 
dealings with property of the company in his 
capacity of director, the rule that a trustee is 
not allowed to make a profit of his trust does 
not apply to such a director, qud director only. 
When a partner of one of the directors of a 
oompany did work for the directors as solicitor, 
and there was nothing to show that ho had 
not been duly appointed by the directors, his 
claim in respect of such work was allowed. 
Distinction ctawn between a trustee and a 
director of a public company. In the matter 
OF the Port Canning Company Limited, 

[vi 278 
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7. Transactions nltra vires — Bills of 

Exchange — Re-drafts.'] A company was formed 
with the following objects, as stated in the 
Memorandnm of Association, viz. , " of secur- 
ing valnable property in the new port and 
town of C. and its immediate vicinity; and of 
improving t^e property so acquired by building 
upon, letting, or selling it as may be deemed 
most advisable ; and of undertaking the con- 
struction of public works calculated to facili- 
tate trade, and also of constructing tramways, 
roads, docks, wharves, and jetties upon the 
land so to be acquired ; and for all other pur- 
poses that may be essential or conducive to the 
attainment of, or connected with, the above 
objects." Soon after the establishment' of the 
Company, the directors were induced to take 
a share in, and become liable for the cost of, a 
mill for husking rice, which it was intended 
to establish by a separate company ; and a 
considerable sum was advanced out of the 
funds of the Company for the building of the 
mill and for machinery, &c. The undertaking 
failed, and the directors, to avoid losing the 
advances of the Company, resolved to take 
over the mill, and carry it on as the property 
of the Company. They, accordingly, purchased 
a large quantity of rice which was husked at 
the mill, and consigned to several firms in 
England. P. M. ^ Co. were appointed agents 
of the Company in Calcutta for the purpose of 
shipping the rice, under letters from the 
directors guaranteeing that the Company 
would pay at maturity any re-drafts which 
might be drawn on P. M, S: Co. as their agents 
in respect of the shipments. Bills of ex- 
change were drawn by P. M, ^ Co. on the 
firms to which the respective consignments 
were made, and these bills were sold in the 
ordinary course of business in Calcutta, P. M. 
ff C(9. realizing the proceeds for the benefit of 
the Company. Those bills were honored by 
the respective consignees. The rice was sold 
in England at a considerable loss, and re- 
drafts for the deficiency were drawn on P. M. 
4' Co. or on the Company. The Company went 
into liquidation during these transactions. 
Some of these re-drafts bad been accepted by 
the Company, and others merely registered by 
the liqui(^tors as claims against the Company. 
Claims were now made on the Company by 
the drawees or endorsees of these re-drafts, 
but the liquidators declined to pay them, stat- 
ing that the proceedings in connection with 
the consignments of rice were not authorized 
by the Memorandum and Articles of Associa- 
tion of the Company, and that therefore the 
Company was not liable for any losses in 
respect of such consignments. Seld, that 
trading in rice was a transaction nltra vires of 
the Company ; the directors therefore could 
not bind the Company, and the consignees 
could not recover in respect of the shipments. 
The Company was not liable on the re- 
drafts; it had no power to issue bills of 
exchange or to accept the re-drafts, and there- 
fore the holders of those which had been in 
fact accepted were in no better position than 
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the holders of those which had not been 
accepted. In the hattbb of the Fort Can- 
KiKO Company Limited - - vii 683 

GOMPAHT, SUIT AGAIRiST. 
See Plaint. 

C0MPE5SATI0H. 

See Damages, Suit fob. 
Ghatwali Tenuees. 
Injunction. 
Land Acquisition Act. 

COMPEHSATION, lIaBILITT OF JUSTICES FOB. 
See Beng. Axjt VI of 1863. 

COMPENSATION TO ACCUSED— ^<?f XXV of 
1861, s. 270— Act X of 1872, s. 209.] When a 
prosecutor fails to substantiate his charge by 
making contradictory statements, the Magis- 
trate who tries the case under Chapter XV of the 
Criminal Procedure Code can award compen- 
sation to the accused, although he commit the 
prosecutor to take his trial on a charge of 
giving false evidence. Queen v. Rupan Rai, 

[▼i 296 
COMPLAINT. 

See Act X op 1869, s. 145. 

2. Dismissal of charge, ground for."] A 

Magistrate ought to hear evidence in support 
of a charge before dismissing the complaint. 
A bare assertion by an accusal charged witi 
commiting theft of a proprietary right in the 
alleged stolen property, is no reason for a 
Magistrate to refuse to entertain tiie charge 
of theft. Queen v. Kali Ghaban Misseb, 

[vii Ap. 56 

8. — Dismissal without hearing evidence — 
Criminal Procedure Code (Act XXV of 1861), 
*. 270— Act X of 1872, s. 209] On the day 
fixed for hearing of a complaint of trespass and 
assault made against three persons named, 
the complainant appeared with his witnesses, 
and the defendants also appeared ; and on one 
of them being found to be a child of 8 years of 
age, the Magistrate dismissed the case without 
taking any evidence, and ordered compensa- 
tion to be paid by the complainant to the de- 
fendants under s. 270, Act XXV of 1861 . Held, 
the Magistrate was in error, and should not 
have dismissed the case merely because one 
defendant was a child. He should have fol- 
lowed the procedure laid down in ss. 265 and 
266 . Without hearing evidence he could not 
impose a fine under s. 270. Bilash v. Mak- 
Boo - - - - - -iiS. N. XV 

4. Withdrawal of—Act XXV of \S(J}y 

8. 270'-Act X of 1872, s. 210.] Offences 
punishable under the Penal Code with more 
than six months' imprisonment are not triable 
under Chapter XV of the Code of Criminal 
Procedure, and consequently do not fall with- 
in the provisions of s. 271 of that Code. 
Anonymous Case - - - iv F. B. 41 

5. Postponement for further evidence — 

Nonappearance — Dimissal of charge.] Where 
the charge was one under s. 3 17 of the Penal 
Code, and the evidence of the prosecutor and 
other evidence had been taken, and the case 
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postponed for the evidenoe of farther witnesses 
which was considered necessary by the Magis- 
trate, and they failed to appear, an order by the 
Magistrate dismissing 'the case for want of 
snfficient evidence was heid to be illegal. 
QuBBN ». BiDUB Ghosb - . - - vii • note 

6. Criminal Procedure Code {Act XXV 

of 1861). *. ^—Aclr X of 1872, «. Ui—Kfum- 
ledge — Report of Police — Interference of High 
CourU'\ S. 68 of the Criminal Procednre Ck>de 
applies only to cases in whic}i the private ih- 
dividaal injured or aggfrieved dees not come 
forward to make a formal complaint. That, 
section is intended for the purpose of enabling 
a Magistrate to take care that justice may be 
vindicated, notwithstanding that the persons 
individually aggrieved are unwilling or unable 
to prosecute ; and even in such cases the juris- 
diction to arrest requires, for its foundation, 
knowledge of the fact of an offence having 
been committed, and that knowledge must be 
either personal or derived from testimony 
legally given. The report of the police, or any 
stotement which falls short of an actual for- 
mal complaint, or of a statement made on 
oath, is not sufficient in law to give a Magis- 
trate jurisdiction to issue his warrant. In 
this case, although the Magistrate had acted 
illegally before evidence was recorded, and 
had shown a want of discretion in some of the 
stages, the High Court refused to quash the 
Magistrate's order directing the prisoners to 
be put upon their defence, on the ground that 
the order had been made by a competent 
officer after hearing evidence which was judi- 
cially received and recorded. In thb mat- 
ter OF THE Petition op Surendea Nath 
Roy ; Queen t>. Surendra Nath Roy, v 274 

7. Act XXV oflSQl.e. ^^— Knowledge 

-^Private information.'} A belief founded on 
private and anonymous information is not 
knowledge within the meaning of s. 68 of 
the Criminal' Procedure Code. In the mat- 
ter OP Mohesh Chundee Banerje^ ; Queen 
t7. PuRNA Chandra Banerjee ; Queen v. 
Kali Sirkar - - - - - iv Ap. l 

8. Irregularity — Transfer of case hy 

Magistrate to Deputy Magistrate,"] 8. T. 
brought a charge of theft against B.^ before 
a Magistrate. The case was made over to the 
Deputy Magistrate, on whose suggestion the 
Magistrate ordered that there should be a 
police enquiry. The Police Superintendent 
reported ti^at, in his opinion, the charge was 
false, and that the plaintiff should be sum- 
moned for bringing a false charge ; and the 
Magistrate, while declaring that he would not 
encourage charges of '* false complaint,** scud 
that the injured party might swear an infor- 
mation if she chose. 8. T, then petitioned to 
be allowed to call witnesses in support of her 
charge of theft, and objected to the police 
proceedings. The Magistrate recorded the 
following order : " The case has been dis- 
missed, and the accused, Mrs, B., has received 
permission to prosecute the woman 8, T. for 
false charge ; the present petition may be 



COMPLAIHT — (?<?»^tnf<«^. 

put in defence in that case." Held^ that the 
order of the Magistrate must be quashed— 
(1) because he had no jurisdiction, the case 
having been made over to the Deputy Magis- 
trate ; (2) because the order above was not a 
judicial dismissal of the case. Case remanded 
for trial of the original charge as brought by 
8, T. Shanto Teorni v, Belilios iii Ap. 151 

9. Dismissal of^Act XXV of 1861, 

#. 180— -4c^ X 0/1872, *. UQ—Powers of Magis^ 
trate.] The accused was charged before a 
Deputy Magistrate with an offence under s. 431 , 
Penal Code. The Deputy Magistrate examined 
the complainant, took bail from the accused, 
but refused to examine the complainant's wit- 
n^es, although present, and delayed the in- 
vestigation unnecessarily for a long time. 
The Magistrate of the district then called for 
the proceedings, and having looked at them 
considered that there was no case for the in- 
terference of the criminal Courts, and dis- 
charged the prisoner, although he was present 
and under bail. Held, that the Magistrate 
was not only competent but bound to dis- 
charge the prisoner, if his conclusion that no 
offence was made out was correct. But field 
also, that the Magistrate's conclusion was wrong, 
and that the act complained of, if true, did 
amount to an offence under s. 431 of the Penal 
Code ; therefore the Magistrate's order was set 
aside, and further enquiry ordered. Niamut- 

ULLA p. GOPAL SAHA - - - zl Ap. 6 

10. Criminal Procedure Code (Act XXV 

0/1861), ss. 66, 67-~Act VIII of 1869,*. 66^— 
Act X of 1872, ss. 144, 147, and 49.] A Magis- 
trate of a district, before whom a oompMnt 
had been made, without complying witii the 
provisions of s. 66 of Act XXV of 1861, sent 
the petition to be disposed of by a Deputy Ma- 
gistrate not authorized to receive complaints 
without reference from the District Magistrate, 
who tried and convicted the offender. Held 
per Kemp, J., that noncompliance with the 
provisions of s. &^ of Act XXV of 1861 made 
the subsequent proceedings void. Held per 
Ainslie, J. , that the order sending the peti- 
tion to the Deputy Magistrate for disposal 
gave the latter officer power to receive the 
complaint under s. 66B of Act VIII of 1 869, and 
that the subsequent proceedings therefore were 
valid- In the matter op Iswar Chundee 
EoER tr. Umesh Chunder Pal - - Till 19 

11. Act XXV of 1861, ss, 66 and 

273— Act X of 1872, ss. 144 and Ai-^ Reference 
hy District Magistrate to 8nbordinate Magis* 
trate of complaint witJiout previous examination 
of complainant.'] A District Mag^trate is not 
bound, on receipt of a complaint, to examine 
the complainant under s. 66 of Act XXV of 
1861 before referring the complaint to a subor- 
dinate Magistrate for disposal. The examin- 
ation of t]be complainant by the Magistrate 
to whom the case has been referred is sufficient. 
Queen v. Haru - - - iz F. B. 146 

12. Act XXV of 1861, s, 434 — Ex- 
amination of complainant — Interference by 
High Court — Act X of 1872, ss. 144, 147, 295, 
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<ind 296.] Where a Magistrate had examined 
the complainant under s. 66 of Act XXV of 
1861, and dismissed the complaint under 8.67, 
heldt that ishe High Gonrt would not interfere 
tinder s. 434. QmBBN v, Foktu Shah, 

[ii S. H. vi 

18. Act XXV of 1861, w, 66 and 

180 — Dismissal of complaint without recording 
evidence— Act X of 1872, m. 144 and 140.J 
A . charged B. before a Magfistrate for wrongful 
confinement of her brother. Previous to the 
petition to the Magistrate, the charge had been 
investigated by the Police, and reported to be 
false. The Magistrate, without recording the 
complaint under s. 66 of the Code of Criminal 
Pro<^ure, sent for the police papers, and under 
8. 180 of the same Code dismissed the case. 
ffeldf that the proceedings were illegal ; that 
the Magistrate was bound, under s. 66 of the 
Code of Criminal Procedure, to record the ex- 
amination of the complainant before he could, 
under 8. 180, dismiss the complaint. Dulali 
Bbwa V, Bhuban Shaha - iii A. Cr. 53 

14. Criminal Procedure Code {Act XXV 

0/^1861), 8. ^1—Act X of 1872, s. Ul-^Dismissal 
without enquiry. 1 Where a Magistrate removed 
a case from the file of the Joint Magistrate to 
his own after complaint had been made and 
warrants issued by the Joint Magistrate upon 
the footing of the complaint, and thereupon 
suspended the warrant and dismissed the com- 
plaint without hearing it in due course of 
procedure, keld, that it was an improper pro- 
ceeding ; he ought to have proceeded with the 
case from the stage at which it was when he 
removed it. In the mattbb op thb Petition 
OP Raqhoo Parirah - - - X Ap. 26 

15, Dismissal of for default in appear- 
ance of prosecutor — Discharge of accused.'] 
In answer to a reference from a Sessions Judge 
the Court were of opinion that, in a case 
where the accused has been duly summoned 
or arrested under a warrant, and is present to 
meet any charge, and the complainant and his 
witnesses negligently fail to appear against 
him, if it be not shown to the Magistrate that 
* he case is one in which he ought to adjourn 
>he enquiry under s. 224, Code of Criminal 
Procedure, the accused person ought to be 
discharged ; but also held, that the question 
did not arise under the circumstances of the 
case, and the case must go back to the Magis- 
trate for investigation. Taki Mahomed Man- 
ual V, Krishna Nath Rai - - vii 7 
Queen n. Abdul Biswas - vii 8 note 
But see Queen v. Bhagabati Sathran, 

[vii 9 note 

16. Act X c/1872, S8. 144, 44, and 

2SS— Criminal Procedure Code (Act XXV of 
1861), ss. 66, 273, 426, aftd i'iid—JrregulaHty in 
commencing proceedings.'] Under s. 66 of the 
Code of Criminal Procedure, the examination 
of the prosecutor should be reduced to writ- 
ing, and signed by him. When a complaint is 
made before a Magistrate, but not reduced to 
writing, he cannot, under s. 273 of the Code of 
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Criminal Procedure, refer the case to a Deputy 
Magistrate for triaL Ss. 426 and 439 do not 
apply to a case where the prosecution is not 
commenced by a complaint, as directed in 
the Code. A conviction with such irregularity 
cannot stand good, merely because the amount 
of punishment would have been the same if 
proper proceedings had been instituted. Quebn 
V, Ma him Chandra Chuokbrbutty, 

[iii A. Cr. 67 

17. Gn receipt of a petition from the 

complainant, the Magistrate, without examin- 
ing him, and reducing his examination into 
writing and obtaining his signature thereto, or 
appending his own signature as Magistrate, 
referred the petition to a Deputy Magistrate for 
triaL The Deputy Magistrate tried and convic- 
ted the accused. Gn a reference from the 
Sessions Judge, on the ground that the proceed- 
ings were irregular under s. 66, Act XXY of 
1861, and that therefore the order of the Deputy 
Magistrate was without jurisdiction, — held^ 
that the petition was sufficient, and that the 
Magistrate was justified in making over the 
petition to a Deputy Magistrate, who had the 
full powers of a Magistrate for enquiry and 
trial. Queen v, Umesghandra Chowdry, 

[vl60 

18. A Magistrate of a district, before 

whom a complaint had been made, without com- 
plying with the provisions of s. 66, Act XXV of 
1861, sent the petition to be disposed of by a 
Deputy Magistrata ; and when the Deputy 
Magistrate had proceeded to some extent with . 
the case, the Magistrate took it up and tried it 
himself. Ueld, that noncompliance with the 
provisions of 8.66 made the subsequent pro- 
ceedings void. Queen v. Grish Chandra 
Ghosb - - - - - - vii 618 

19. A Court of Session is competent to 

proceed to the trial of a prisoner brought 
before it upon a charge by a Magistrate autSio- 
rized to i^ake a commitment, though the conlt 
plaint or authorization be contained only in a 
letter from the Judge of that Court to the 
Magistrate of the district, sent with the record 
of the cose, notwithstanding an irregularity 
or defect of form in recording the complaint. 
The complaint or authorization of the Court 
before which, or against the authori^ of 
which, an offence mentioned in Chapter XI of 
the Code of Criminal Procedure is alleged to 
have been committed, is a sufficient warrant 
for commencement of criminal proceedings. 
Queen v. Mahvm Chandra Chuckerbutty over- 
ruled. Queen v, Narayan Naik - v F. B. 660 

GOMPBOMISE — Construction of deed of— 
Hindu family — Deed altering proper course of 
succession according to Hindu law.] Where 
a dispute in a Hindu family as to legitimacy 
and the right to euccession resulteid in a 
family arrangement as to the mode in which 
the estate was to be held by the sons, — held, 
that such a document ought not to be con- 
strued narrowly by a strict interpretation of 
the literal meaning of the words, but that the 
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object and general spirit are the best keys to 
tl^ interpretation. Where a family arrange- 
ment, if construed strictly, would have given 
a talook in the event of the death of a 
younger son to such of the lawful widows as 
should have male issue, — held^ that, as such a 
disposition would contravene tbe ordinary 
rules of devolution of Hindu property, and 
be contrary to the usages of Hindus, and as 
there was no mention of any change of inten- 
tion as to the proprietary right, a construction 
which would postpone male issue to their 
mothers was inadmissible. Gajaputhi Ru- 

DHIKA PATTU MUHUDEBI GUBTJ V. GAJA- 
PUTHI Hum Kishna Debi Gubu, vi P. C. 202 

2. Decree jnade on compromise — Re- 
view of judgment — Altering decree.'} The 
manager of the Court of Wards effected a 
compromise with claimants on the estate ; a 
decree was i>assed on the basis of that com- 
promise, but before the parties wished the 
decree to be made ; in the decree, leave was 
reserved to apply for a review, if the com- 
promise was not sanctioned by the Commis- 
sioner, and was prej udioial to the parties. The 
compromise was sanctioned by the Commis- 
sioner, but afterwards the manager found that 
he had been deceived by his servants, and that 
the claim bad been allowed erroneously. 
Heldf tibiat the Court having granted a review, 
and the claim being proved to be exaggerated, 
a decree was properly given for fiie true 
amount. Lalji Sahu v. Collector of 
TiRHOOT - - - - -viP. C. 648 

8. — Allegation of breach 0/.] Two 
brothers executed and filed a deed of com- 
promise, dividing between them the family 
property, and a decree was passed in terms 
thereof. Under this decree, the elder was to 
hold possession of certain lands, the rents of 
which were to go to perform tiie worship of 
the family idol. The elder was kept out of 
possession of these lands by the younger, and 
he performed the worship at his own expense, 
and the younger took out execution, objecting 
tiiat his brother had not performed his trust 
as family sebait, so that he had been compelled 
to perform the ceremonies at his own expense. 
But his objection was overruled. Held on 
appeal by the younger, that the nonper- 
formance of any ceremonies by the elder 
brother gave him no cause of complaint, unless 
he could show that such failure 'was not 
caused by any default on his own part. Ra- 

DHAJIBAN MUSTAFI V. TaBA MaNI DASI, 

[ii p. 0. 79 

COMPEOHISE BT LIQUIDATOES USDEB SASC- 
TIOH OF THE COURT. 
See Company. 

COMPROMISE, DEED OF. 

See Registration Act XVI op 1864, 
S.13. 

COMPROMISE OUT OF COURT WITHOUT 
KHOWLEDGE OF ATTORNEIS. 
iS^ Costs. 



COMPROMISE PEKDIHO APPEAL. 

See Stamp. 

COMPROMISE, POWER TO MAKE. 
See Hindu Law, Widow. 

COMPROMISE, SUIT TO SET ASIDE. 
See GUABDIAN. 

COHCURREHT DECISIONS OH FACT. 

See Pkivy Council, Pbacticb of. 

COHDITION PRECEDENT. 

See Chabteb-Pabty. 
Contbact. 

CONDITIONAL TRANSFER OF PROPERTY. 
See Champebtt. 

CONFESSION. 

See EviDBNCB Act, a SO. 

2. Credibility of,"] The words actually 

used by an accused, who is said to have 
confessed, ought ,to be ascertained. The 
Court should not accept merely the con- 
clusions at which the witnesses deposing to a 
confession themselves arrived from the 
answers which the accused gave to questiouB 
put by them. Where an accused m^es two 
distinct statements, — the one amounting to a 
confession of guilt, the other repudiating 
gpiilt, — if the one statement is taken against 
tiie accused, the other also must be taken, for 
what it is worth, in his favor. The Court 
ought to weigh well the relative credibility of 
the two statements before it accepts the one 
in preference to the other. Queen ». Soob- 
JAN -------X 882 

CONFESSION MADE UNDER THREAT FOR A 
PURPOSE OTHER THAN TO EXTORT CONFES- 
SION. 

See Evidence Act. 

CONFESSION OF JUDGMENT BT DEFENDANT 
AT FILING OF VhhlSH^— Discretion of Judge 
to hear the case.'] An insolvent defendant 
appeared and confessed judgement, at the suit 
of one of his creditors at the filing of the 
plaint. There were other suits filed by other 
creditors. The Judge (Recorder of Moulmein) 
gave a decision for the plaintiff, but declined 
to sign judgment, pending a reference to the 
High Court, under Act XXI of 1863, s. 22, on 
the following question: — Is the plaintiff 
entitled to a decree as of the date on which 
the defendant appeared and confessed judg- 
ment ? Held, that the Judge has a discretion 
when parties have come to a mutual agree- 
ment, or when the defendant has confessed 
judgment, to decide the suit at once in 
accordance with such agreement or confession. 
He is not bound to do so till the time fixed 
for tiie regular hearing of the suit ; and he 
cannot exercise that discretion where there is 
any doubt as to the good faith or identity of 
the parties. Bank of Bengal v Cubbib, 

[iii A. C. 896 

CONFISCATION BT GOVERNOR OF FOREIGN 
STATE. 

See Act op State. 

CONFISCATION OF SALT. 

See Beng. Act VII of 1864. 
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COHFISGATIOH OF TEBRITOBIES OF KISG OF 
DELHI. 

See AcjT OP State. 

CONSEQUENTIAL BELIEF. 

See Declabatoby Decree, Suit fob. 

CONSIDERATION. 

See Bills op Exchange Act. 
Hindu Law, Contract. 
Vendor and Purchaser. 

CONSIDERATION, ILLEGAL. 

See Promissory Note. 
Trover. 

CONSIDERATION, INADEQUAGT OF. 
See Contract. 
Evidence. 

CONSOLIDATION OF JUMMAS. 

See Enhancement op Rent. 

CONSTRUCTION 1841 OF 17th JUNE, 1842. 

See Decree. 
CONTEMPT OF COURT — Privilege from arrest^ 
Parti/ to suit proceeding to Court.'] Where a 
writ of attachment for contempt was issued 
by the Court against a party to a suit in that 
Court, — held^ he could not claim privilege 
from arrest while proceeding to Court for the 
purpose of attending the hearing of his suit. 
John r. Carter - - - - iv 0. C. 90 

2. Penal Code.i. lli-^ Criminal Proce- 
dure Code (Act XXFo/1861), *. 171— Pofver 
of subordinate Magistrate.'] A subordinate Ma- 
gistrate has no power to try an offence punish- 
able under s. 174 of the Penal Code committed 
against his own Court, but is bound, under 
8. 171 of the Code of Criminal Procedure, to send 
the case, if in his opinion there is sufficient 
ground, for investigation to a Magistrate hav- 
ing power to try or commit for trial. Queen 
V, Chandra Sekhar Roy - - - v 100 

8. Resigtance of process of Cioil Court — 

Jurisdiction of Criminal Court — Penal Code, 
s. 186.1 The resistance of process of a Civil 
Court IS punishable, under the Code of Crimi- 
nal Procedure, by a Court of criminal juris- 
diction. Queen v, Bhaoai Dafadar, 

[ii F. B. 21 

4. Criminal Procedure Code (Act XX of 

1861), w. 16.3 a»rf 16S— Jurisdiction of Small 
Cause Court.] A Judge of a Small Cause Court 
in the mofussil found a judgment-debtor guilty 
of resisting an officer of the Court in atts^hing 
property in satisfaction of a decree, and fined 
him. Jleld^ that the Judge acted without juris- 
diction. He ought to have sent the judgment- 
debtor before the Magistrate. In the matter 
OF Mani Chandra Dass - - ii A. C. 188 

5. Penal Code, s. 174 — Act XXV of 

1861, s. 219 — Forfeiture of recognizance] In 
consequence of the default in the appearance 
by the person bailed, the surety was compelled 
to pay the penalty mentioned in the recogni- 
zance. Held that, notwithstanding s. 219 of 
Act XXV of 1861, the accused might have 
been proceeded against for contempt of Court 
under s. 174 of Qie Penal Code. Queen v. 
Tajumaddi Lahory - - - i A. Cr. 1 



CONTINUING CONTRACT. 

See Reb Judicata. 

CONTRACT. 

See Contract Acrr. 

Sfecific Performance. 

2. Considerationy proof of— Practice of 

Courts in India.] It is the established practice 
of the Courts in India, in cases of contract, to 
require satisfactory proof that consideration has 
been actually received according to the terms 
of the contract, and a contract under seal does 
not of itself, in India, import that there was a 
sufficient consideration for the agreement. 
A plaintiff, however, suing to set aside a se- 
curity admittedly executed by himself, must 
make out a good primd facie case before the 
defendants can be called on to prove consider- 
ation. Prahlad Sen v. Bodhu Sing ; Kali- 
prasad Tewari v. Prahlad Sen; Prahlad 
Sen r. DuRQA Prasad Tewari ; Prahlad 
Sen v. Run Bahadur Sing ; Prahlad Sen 
V. Rajendra Kishor Sing - - ii P. 0. 11 

8. Bill of sale — Agreement to transfer 

share of property in consideration of advances 
for suit for its recovery — Specific performance — 
Damages for breach of contract.] Where it 
was agreed between A, and B, that, in con- 
sideration of certain proceedings to be insti- 
tuted jointly by A, and B., and payments to be 
made by -B., for the recovery of certain pro- 
perty claimed by A. against C, A. would make 
over the half of the property recovered to B.; 
but J.., contrary to the terms of the agreement, 
without the consent of B., compromised his 
claim with C, and obtained possession. Held, 
the agreement did not operate as a transfer of 
the property to B.; she could not sue to eject A, 
Semble. — -&.'* proper remedy was a suit for spe- 
cific performance or for damages for breach of 
the contract, to support which it would have 
been necessary to allege performance of her 
part of the contract, or at least readiness and 
willingness to perform, but prevention by A. 
Bhobosoondree Dasseah v. Issue Chundbr 
DuTT - - - - - -xiP. C. 85 

4. —^ Breach of Contract — Signature — 
Contract, altei'ation of, after being signed — 
lie pudlat Ion— Statute of i^auds.] The plain- 
tiffs contracted with the defenaant for the 
purchase from him of a certain quantity of 
hog's lard. The terms of the contract were 
contained in a letter, which was drafted by the 
plaintiffs and sent to the defendant for signa- 
ture. The defendant returned the letter un- 
signed, with two additional clauses. The 
plaintiffs not being able to agree to one of 
these clauses, had an interview with the de- 
fendant, when the defendant took the docu- 
ment away with him, and subsequently, on 
17th May, returned it signed, but with the 
additionid clauses still remaining. The plain- 
tiffs had another interview with the defendant 
on 5th June, during which the additional 
clause objected to by the plaintiffs was struck 
out, one of the plaintiffs writing the word 
" cancelled " against that clause, and the de- 
fendant putting his initials against the word 
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** cancelled." The plaintiffs then added to the 
contract the words *' approved," together with 
*'K.andC./' being the initisklsof their firm. 
Other alterations had been made in the docu- 
ment, and, it containing many erasures, the 
plaintiffs on the same day sent a fair copy to 
the defendant for signature, but the defendant 
wrote repudiating the alleged contract, and re- 
fusing to sign the document. Held (confirm- 
ing the decision of the Court below), there was 
no binding contract between the parties. The 
signature of the defendant put to the docu- 
ment on 17th May was not a sufficient signa- 
ture by the party to be charged, so as to satis- 
fy the Statute of Frauds. Chabbiol v. Shib- 
CORE ------- viii 806 

5. Conditictn precedent — Part per- 

formanoe — Utuearvorthinesg'] In an action for 
breach of contract in not shipping certain 
goods, the defendants pleaded the unseawor- 
thiness of the vessel. It was found that the 
ship was unseaworthy at the time of sailing, 
and that the defendants had placed part of the 
goods on board, ffeldj that it is a condition 
precedent that a vessel shall be in a proper 
state to take the goods on board for the pur- 
I>ose of the particular voyage ; or in such a 
state that she may be made fit for the voyage 
with the goods on board, without such a delay 
as to frustrate the object of the merchant in 
shipping his goods. Heldj that the putting 
part of the goods on board without knowledge 
of the unseaworthiness of the vessel was not 
a waiver of the performance of the conditiou. 
Semble, —Unseaworthiness at the time of sail- 
ing is not a breach of the condition. Tub- 
neb, MoBBisoN, V. Ealli Maybojani, 

[ii 0. C. 127 

6. • yon-aeceptanee — Bre loJi of con- 
tract.'] The plaintiff entered into a contract 
with the defendant to deliver sulphur, to be 
imported by the ship Michael Angela. No sul- 
phur arrived by the Michael Angela consigned 
to the plaintiff, and he procured it elsewhere, 
but the defendant refused to accept it. In an 
action for non-acceptance, — Held^ reversing 
the decision of the Court below (Mabkby, J. 
ii S. N. ix), that the defendant was not 
bound to accept sulphur not imported by the 
Michael Angela. Bihabi Lal v. Madhusu- 

DUN KUNDU - - - - ii 0. G. 154 

7. Breach of contract — ^** Bx a certain 

ship" — ybn-acceptance.'] By a contract en- 
tered into between the plaintiffs and defend- 
ant, the plaintiffs agreed to sell certain goods 
ex a specific ship to the defendant, the goods 
to be taken delivery of within forty-five days, 
and ten days to be allowed for inspection, and 
claiming allowance for any damaged goods, 
the defendant to take the risk of damage from 
the date of the contract. The period for tak- 
ing delivery and for inspection dated from 
the 13 th May. The plaintiffs did not receive 
the whole of the goods until 16th of June, 
and therefore were not ready to perform their 
contract by submitting them for inspection 
within the specified time : the defendant did 
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not call upon them to do so. In a suit for 
breach of the contract by the defendant in not 
accepting the goods, — held^ that the plaintiffs 
not being in a position to complete the con- 
tract, no cause of action had arisen. Held 
on appeal, that the goods ought to have 
been ready for inspection within the ten days 
stipulated, and the plaintiffs not having shown 
that they were ready and willing so to per- 
form the contract, had no right of action, 
notwithstanding that the defendant never, in 
fact, called on them to deliver the goods for in- 
spection. The word " ex a certain ship " must 
betaken to mean that the goods are really land- 
ed, and not in course of being landed, and 
therefore, independently of the question of the 
necessity on the part of the plaintiffs to show 
their readiness to perform their part of the 
contract, the defendant was not bound to take 
goods on board ship, in respect of which, if 
the contract were binding upon him, he would 
have been found to take the risk of any da- 
mage or loss to the goods on board ship, or in 
the course of landing. Robebtson G-lad. 
STONE C'. Kastubt Mull - - ill 0. C. 103 

8. Sale of goads — Addition of words 

to contract] R. O. O^ ^ Co. entered into a 
contract to sell certain goods Uy A. S.^ N. 8., 
both Calcutta firms. The contract, which was 
in a printed -English form, was taken on the 
18th December, 1868, by one M., on behalf of 
the firm of B. O. G. ^ Co., to obtain the 
signature of the vendees' firm. It was signed 
on their behalf hj A. S. Neither M. nor A. S, 
understood English, and no explanation was 
given of the terms of the contract to A iS. at 
the time he signed it, but there had been nego- 
tiations between M. and A. iS. as to these goods 
prior to the time when A. S.'s signature wss 
obtained. It did not appear that the goods 
had been identified in any way by the pur- 
chasers, who had merely seen a sample. After 
his signature A. S. wrote in Nagri, " Goods 
fresh grenadines five cases at two annas and 
three pie per yard." A. S., iV. &, afterwards, 
on the 9th February, 1869, paid Bs. 1,000 as 
earnest-money, which was accepted by B. O. 
Q. ^ Co , who then allowed further time for 
taking delivery of the goods, which, however, 
A. S.J ^/'. S.J finding some of the goods were 
stained, declined to do. B. G. G. ^ Co. 
thereupon brought an action for breach of 
contract in not taking delivery, and a cross- 
suit was brought by A. S.y N. S., to recover 
the Rs. 1,000 paid as earnest-money. Held, 
that the words *' fresh goods " after the 
signature of A. S. constituted part of the 
contract into which the parties entered, and by 
which they were bound. Madhab Chandba 
RuDAB V, Ambit Sing Nabayan Sing v 111 

9. Difference between articles contracted 

for and those tendered — Action for non-accept- 
ance.] The plaintiffs contracted to supply 
the defendants with from 275,000 to 300,000 of 
gunny bags described as No. 6 quality, size 40 
by 28 inches, " the defendants to have the op- 
tion of taking bags of a longer or shorter 

10 
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length at proportionate prices, duly giving a 
fortnight's notice to the plaintiflfs, delivery to 
be taken in August, 1870." The defendants, 
after taking delivery of 11,600 of the bags, 
found that the bags tendered were mixed in 
size, some being longer and some being shorter 
than the contract size, and refused to take de- 
livery of the remainder. In an action for 
breach of contract in not accepting the bags, 
the Court below found on the evidence that 
out of 2,000 bags which were examined, 100 
were short by from a quarter to half an inch, 
but that the bags which were really short were 
very few out of a large quantity which came 
up to contract size, and held, therefore, that 
there had been a substantial performance of 
the contract on the part of the plaintiffs. On 
appeal, the Court found that the parties did 
not contemplate any large margin of differ- 
ence in the size of the bags, and that the pro- 
portion of those which differed was large 
enough to justify the defendants in refusing 
to take delivery, and held that the tender of 
such baffs by the plaintiffs was not a substan- 
tial performance of the contract. Miller v. 
The Ooubipobb CoMPAinr - - viii 286 

10. Sale of goods — Part aoecptance of 

goods by defendant not aecordingto contract — 
Rate payable for siwh goods. "] The defendants 
contracted to purchase from the plaintiffs 
** 2,000 maunds ~ f fresh, clean, and good up- 
country indigo seed, guaranteed growth of 
season 1870-71, at Rs. 11 per maund, to be 
delivered to the defendants* agent at Hajipur 
in all February next. In part performance 
of this contract, the plaintiffs delivered, and 
the defendants' agent at Hajipur accepted, 
865 maunds of seed, no objection as to qua- 
lity being then taken. But when the remain- 
der of the swd was tendered in February, 
the defendants refused to accept it on the 
ground that it was not according to contract. 
At the same time and upon the same grounds, 
they refused to pay ^e contract price for 
the seed already accepted, and tendered in- 
stead the market price at the time of 
delivery. In an action to recover the con- 
tract price of the 865 maunds delivered, and 
damages for loss on resale of the remainder 
of the seed, the Judge of the Court below 
found on the facts &at the seed was not 
" seed of the growth of 1870-71" as far as 
it was reasonably possible to procure it; 
and that though there was evidence to show 
that seed of the previous season, if of good 
quality and in good preservation, was occa- 
sionally mixed with the new seed, and that 
seed so mixed had been accepted as a per- 
formance of contracts for 1870-71, yet there 
was no evidence that, under such contracts 
as the present, the seller was by custom at 
liberty to mix seeds of two crops so as to 
bring the sample up to an average quality ; 
and, further, that a custom, so directly at 
variance with the express terms of tiie con- 
tract, could not, if proved, be allowed to 
prevaiL Beld also, that th<8 defendants had 
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waived any objection to the 865 maunds, 
which must therefore be taken as a good 
delivery pro tanto under the contract, and 
must be paid for accordingly. ffetd on 
appeal (affirming the decision of the Court 
below), that the plaintifb had not delivered 
seed according to the contract ; but (reversing 
the decision of the Court below) that the 
contract was a contract for the delivery of 
the entire quantity of 2,000 maunds ; and 
that the plaintiff could only recover for the 
865 maunds as on a new contract arising at 
the time when the seed was accepted ; such 
contract being to pay for the seed accordiug 
to its value, and not according to the rate 
stipulated for the 2,000 maunds. Macfablane 
V, Caee - - - - - viii 459 

11. Carriers — Railway receipt — Jiis ter- 

tii—TitU,'] In March, 1871, T. ^ Co., brokers 
in Calcutta, sold to S. ^ Co.y on account of 
C.J an up-country , seed merchant, 200 tons of 
poppy-seed, and allowed C. to draw upon them 
to the extent of the value of fifty tons before 
despatch, on the terms of a previous contract, 
by which they had allowed C. to draw against 
cotton to arrive in Calcutta before the drafts 
matured, C authorizing them to receive pay- 
ment on his account on goods sold and de- 
livered through them. Towards the end of 
March, C. entered into an agreement with JE., 
a merchant in Calcutta, under which E. 
accepted bills to a large amount for C, upon 
O promise to cover the bills before maturity. 
In June C ordered the defendant Railway 
Company to consign all goods despatched from 
Fyzabad to E.^s address, and empowered E. 
to take delivery of, and give receipts for, all 
such goods. In the same month, C- despatch- 
ed from Patna, in bags supplied by S. ^ 
Co.y fifty-five tons of poppy-seed to Calcutta, 
and sent the railway receipt to E,y who was 
therein named as the consignee. One of the 
terms printed on the receipt stated that goods 
would only be delivered to the consignee 
named in the receipt, or to his order. In 
advising E. of the despatch of i>oppy-seed, 
C. informed him that it had been sold to 8, 
^ Co.y and that delivery was to be made 
through T, jr Co., and E. had also seen 
letters which passed between C. and his 
agents, in which the following passages occur- 
red : ** Our Calcutta firm will de&ver the 
poppy to 71 fr Cp.," and " Do your best, 
and hurry off despatches of fifty tons of 
poppy ; the rest of &e poppy and Unseed can 
go to Ey E. endorsed t^e railway's receipt 
to iS. A* Co,j who paid the freight, and sir- 
cars of E. and S. Jjf Co, together went to 
the railway station and demanded delivery, 
which the Railway Company at- first promised 
to give, but afterwards, under an order from 
C, to " deUver fifty tons to T. ^ Co., and 
to no other party, the rest of the seed to be 
delivered according to documents," they, at T, 
Jt Co.'s request, delivered the whole fifty- 
five tons to them. In an action by E. against 
the Railway Company for non-deUvery of the 
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seed to him, — held (per Mabkbt, J.) B. was 
mere agent of the Tendor for the delivery 
of the goods; T, Jf OO" ^^ superior title 
to the goods, of which F. had notice. Held 
(per OoucH, C. J., and Maophrbson, J., on 
appeal) the Railway Company was bound to 
deliver to B. The property in the goods and 
the right of possession was in him ; he had 
an authority ooupled with an interest which 
p. could not revoke ; he had no notice of the 
title of T, k Co., which was an equit- 
able right only. Eaoleton v. The east 
Iin>iA Railway Company - - viii 681 

12. Illegal contract,'] The defendant, 

with the expressed intention of benefiting the 
judgment-debtor, and of thwarting the judg- 
ment-creditor against whom he had a grudge 
and for whom he entertained ill-feeling, 
entered into a contract with a pleader of the 
Court in which the decree had been obtained, 
to pay him Rs. 50 if . he could get the case, 
which was decreed, dismissed, struck off, or 
any how rejected from the file of the Court 
ffeld, that the contract was one against public 
policy, and could not be enforced. Bamandas 
Banbbjee e, Habolal Shaha - i S. H. x 

18. Agreement to join Somaj,'] A suit, 

brought to enforce a penalty for breach of 
an agreement by which the defendant con- 
tracted to join a certain Somaj, of which the 
plaintiffs were members, and agreed that he 
would not, without the plaintiff* permission, 
leave the community or join any other, it 
was held, must be dismissed, the contract not 
being one capable of being enforced in a 
Court of law. NiTAj Shaha v. Shubal 
Shaha - - - - - - ii S. H. iv 

14. Illegal ceeeA Every contract relat- 
ing to the collection from ryots and payment 
to the zemindar of an illegal cess is ab initio 
void. Kamala Kant Ghose v. Ealu Maho- 
med Mandal - - - -iiiA.G. 44 

15. Payment in contideration of releas- 
ing person from prison] The plaintiff*s hus- 
band being in jail, the plaintiff agreed with 
the defendants to pay them Rs. 50 in consider- 
ation of their obtaining her husband's release, 
which they stated they could do. She accord- 
ingly paid the money. In an action for breach 
of contract, held, the action would not lie, as 
the contract was an illegal one. Protima 
AuBAT «. Dukhia Sibkab - - iz Ap. 88 

16. Marriage^ contract to invalidate — 

Pahlic policy — Hindu law.] Acontract entered 
into by Hindus living in Assam, by which it is 
agreed that, upon the happening of a certain 
event, a marriage is to become null and void, 
is contrary to the policy of the law, and a 
suit cannot be maintained upon it. Sitaeam 
V. Aheebee Heebahneb - - - zi 109 

• 17. Fratidulent misrepresentation — Mar- 
riage presents—Suit to recover value of.] A. 
entered into a contract with B. foi the 
marriage of his daughter C. The marriage 
was duly performed, but C. was never sent 
to the house of i/., and B. thereupon institnt- 



COmiLAOT—eontinned, 

ed a suit to compel C. to live with him ; 
but the suit was dismissed on the ground 
that the marriage was invalid, it being found 
that C. was of age at. the time of the mar- 
riage, and that her consent was not given. 
In a suit brought by B. against A., to recover 
as damages the value of certain presents he 
alleged he had made to CV family in consi- 
deration of the marriage, held, that the 
plaintiff was not entitled to recover, unless 
he could show fraudulent representations 
on the part of the defendants in consequence 
of which he was induced to contract the 
marriage and incur the expenses sought to 
be xecovered. The case was remand^ for 
the trial of the issue of fraud. Asoab Ali 
Chowdhby v. Mahabhat Au - xiii Ap. 84 

18. Inequitable contract — Stipulation 

in ihrarfor payrnent of interest at high rate.] 
The plaintiff advanced money to the defend- 
ants on an ikrar, by which it was agreed 
that he was to allow them to draw on him 
to the extent of Rs. 20,000 within three 
years, the plaintiff to repay himself by having 
an ijara of the defendants' share in certain 
property which his loan was to aid them 
in recovering. A 4-anna share of the profits, 
after deducting Government revenue and 
expenses, was to go in payment of interest 
on the money lent;Jialf of the remaining 
three-fourths to g^ towards payment ot the 
principal, and the other half to the defend- 
ants. If, at the end of the term, any balance 
remained due to the plaintiff, the defendants 
were to pay it with interest at 18 per cent. 
If the defendants failed to g^ve the ijara. 
they agreed to pay the amount borrowed with 
interest at 6^ per cent, per mensem. The 
plaintiff advanced the money and obtained a 
receipt therefor from the defendants. The 
defendants failed to give the plaintiff the ijara. 
In a suit brought to recover the sum lent by the 
plaintiff with interest, the first Court gave 
a decree for the plaintiff for the sum claimed 
with interest at the higher rate stipulated 
for in the ikrar, viz., 76 per cent. On appeal 
by the defendants to the High Court, Jitld 
that, in the absence of evidence of any fidu- 
ciary relation between the partie"^, of any 
imposition or misrepresentation on the part 
of the plaintiff, or any want of capacity on 
the part of the defendants, and there being 
nothing in the circumstances which led to 
the execution of the ikrar to show that there 
was any constructive fraud on the part of 
the plaintiff, or any undue advantage taken 
by him, the contract was not one which the 
Court would set aside as being unreasonable, 
inequitable, or oppressive in character. Omda 
Khanum v. Bbojendbo Coomab Roy Chow- 
dhby - - - - - - xii 451 

CONTEACT K(n— Operation of] 8embU.—Th^ 
Contract Act is not retrosjreotive. Omda Kn a- 
NUM V. Bbojendbo Coomab Roy Chowdhby. 

[iii451 
, ss. 84, 85, and 57 — Post-nnptial con- 
tracts — Contract partly legal and partly 
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COVTBACT ACT, as. 24, 85, aad 67-'Continwd, 

illegal.^ The defendant, a Mahomedan hus- 
band, executed a kabinnama in favour of his 
wife, by which he agreed, among other things, 
that he would maintain her and make over 
to her whatever mone^ he should earn ; that 
he would never exercise any violence upon 
her ; that he would not cake her «way from 
home ; that it should not be within his power 
to marry or make any nika without her per- 
mission ; that he would do nothing without 
her permission, and, if he did, she should be 
at liberty to divorce him, and realize from him 
the amount of dinmohur forthwith, and the 
nika would then be null and void. The plain- 
tiff sued her husband upon this document, 
which was registered, to recover from him 
fUl his earnings amounting to Rs. 565, after 
deducting Bs. 54, which she admitted having 
received from him. The lower Appellate Court 
held, reversing the decision of the Munsif, 
that the agreement had been made subse- 
quently to the marriage, and was, though 
registered, void for want of consideration. 
Held on appeal, that the agreement, being 
registered, came' within s. 25 of the Contract 
Act, and was not void on the g^round that 
there was no consideration. Although some 
parts of the agreement might be illegal as 
being contrary to public policy, and therefore 
void, yet those which were legal could be 
enforced. The Court treated the suit as one 
to enforce that part only of the contract 
which was legal, and considered the plaintiff 
entitled to recover a fair sum for her main- 
tenance. POONOO BiBEB V, PyEZ BuKSH, 

[xnAp. 6 

— , B. 27 — Small CauJte Court, law of — 
Agreement between Hbidus — Acts IX of 1850 
and XXVI of 1864—21 Geo. Ill, o. 70, «. 17 
and IS—LeUert Patent, 1862, cl. \%— Letters 
Patent, 1865, cl 19 — Contract in restraint of 
trade,'] The effect of Act XXVI of 1864 is, 
that suits in the Small Cause Court are to be 
decided according to the law or equity ad- 
ministered in the High Court ; by the Charter 
of 1862 that law or equity was to be ** the law 
or equity which would have been applied by 
the Supreme Court,*' and by the Charter 
of 1865 that " which would have been applied 
by the High Court " under the Charter of 1862. 
The Statute 21 Geo. Ill, c. 70, which 
applied to the Supreme Court, and gave to 
Hindus the right to have matters of contract 
decided by their own laws, became, if its pro- 
visions apply to the High Court, part of the 
law of that Court not by virtue of the Statute 
itself, but by virtue of the Charter, which 
was subject to alteration by the Governor- 
General in Council ; and having ceased 
to have any operation as an Act, it was 
unnecessary to repeal it expressly by the 
Contract Act (IX of 1872). That Act is 
applicable to Hindus residing in Cal- 
cutta ; therefore, where the plaintiff, a 
Hindu, agreed with the defendants, also 
Hiadus, that he would cease to carry on his 
l>U0inessiiia certain locality in Calcutta, in 



GONTEAGT ACT, s. 27— continued, 

consideration of receiving from them a speci- 
fied sum, it was held, in a suit to enforce the 
contract, that such an agreement was void 
under s. 27 of the Contract Act. The words 
" not inconsistent with ihe provisions of thi^ 
Act, *' in s. 1 of the Contract Act, apply to 
" any usage or custom of trade " or '* any 
incident of any contract." BIadhub Chundeb 

POBAMAKIOK V. RAJOOOHAB DoSS - ziv 76 

, ss. 78, 77, 84, and 107— Resale, notice of— 

Right of unpaid vendors — Nominal damages.'] 
The defendant purchased from the plalntifra 
a cargo of Watson's Hartley steam ooal at 
Rs. 21 per ton, to arrive by ship Grecian, but 
on its arrival, the defendant, on being called 
upon to do so, refused to take delivery, on the 
ground that the usual certificate that the ooal 
was what it was stated to be did not accom- 
pany the cargo. The plaintiffs thereupon 
gave notice to tiie defendant that, unless deli- 
very were taken, the ooal would be sold on 
his account and at his risk, and on the defend- 
ant repeating his refusal to take delivery, the 
plaintiffs caused the coal to be sold, and it 
was purchased in the name of i^. jf Co. for 
Rs. 13* per ton. In a suit, which was stated 
in the plaint to .be for the loss sustained by 
the plaintiffs on the resale, the Court found 
that the plaintiffs themselves were the real 
purchasers, and that the sale had taken place 
without proper notice, and under the circum- 
stances was invalid. Held, both in the lower 
Court and on appeal, that the plaintiff had, 
by the way in which they had dealt with the 
coal, rendered themselves accountable to the 
defendant in respect thereof, and that not- 
withstanding the defendant had commit- 
ted a breach of the contract in refusing to 
take delivery of the coal, the plaintiffs were 
bound to give an account of the coal and 
prove that they had sustained a loss on the 
resale, and on their omission to do so, they 
were not entitled to recover any damages. 
Held on appeal per Mabkbt, J., that the 
plaintiffs were not entitled to put aside the 
sale as invalid, and treat the case as one for 
damages for breach of contract. Under the 
circumstances they were not entitled to even 
nominal damages. The mere shipment on 
board the Grecian did not pass the property in 
the coal to the defendant under s. 77 of Act 
IX of 1872. Per PoNTiPBX, J.— Whether, by 
virtue of the contract and the subsequent 
appropriation and shipment, the property in 
the coal passed or did not pass to the defend- 
ant within the meaning of s. 84 or s. 83 of 
Act IX of 1872, even if the sale were invalid, 
the plaintiffs were not entitled, considering 
their conduct in dealing with the ooal, and 
the ooncealment of their interest in the pur- 
chase, and in the absence of satisfactory 
evidence of what ultimately became of the 
coal, to recover any damages. Buchanan v. 
AVDALL - - - - - - XV 276 

, 8. 108, exeep. 1— Possession of good 

by person other than owner — Title conveyed 
by vendor to vendee.] The plaintiff let to 
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COHTBACr ACT, 1. 108, ezoep. l-^eontiniied, 

D. a. piano on hire on the following terms : — 
**At Bs. 30 per month; if duly paid for 
and ' kept three years, shall then • become 
the property of hirer." These terms were 
embodieid in a voucher which was signed 
by D. The monthly hire was not regularly 
paid, and the plaintiff sued for and obtained 
a decree for a portion of the hire up to 
May, 1873. Subsequently, in that month, D. 
sold the piano to the defendant, who obtained 
delivery of it in June. In a suit by the plain- 
tiff in trover for conversion of the piano, the 
Judge found that the defendant acted in good 
faith. Heldy that the possession acquired by £>. 
was not possession by consent of the owner 
within the meaning of s. 108 of Act IX 
of 1872, ezcep. 1, and that he did not, by s^le 
to the defendant, transfer the ownership in the 
piano to him. Ezcep. 1 of s. 108 does not 
apply, where there is only a qualified .posses- 
sion, such as a hirer of goods has, or where 
the possession is for a specific purpose. Gbebn- 

WOOD V. HOLQUETTB - - - - zii 42 

CONTRACT, BBEACH OF. 

Sec Act XIII op 1859. 
Damages, Suit fob. 

CONTRACTORS, DAMAGE DONE BY. 

See Beng. Act VI op 1863. 
CONTRADICTORY STATEXENTS. 

See False Evidence. 

CONTRIBUTION, SUIT FOR. 

See Hindu Law, Joint Family. 
Limitation Act XIV op 1859, 
8 1, CL. 16. 

Small Cause Court, Mofussil. 

2. Mortgage debt — Apportionment of 

decree according to share of purchased pro- 
perty — Payment of money for which other 
person is liabte."] In execution of a decree, 
the right, title, and interest in two parcels of 
property of a judgment-debtor, who had, 
preyious to the attachment, executed a simple 
mortgage thereof to vl., were sold ; and B. and C. 
respectively purchased them at different prices. 

A. sued tiie mortgagor and the purchasers 

B. and C for enforcing his lien on the two 
parcels of property- The suit was dismissed 
by the first Court, but on appeal the order was 
" appeal decreed." A. entered into a compro- 
mise with B.J and entered satisfaction of a 
moiety of the decree. He afterwards issued 
execution of the other moiety against 6., and 
compelled him to pay. C. now sued B, for reco- 
very of the proportion of the amount paid by 
him to .4., but which, according to the venation 
of the respective properties, should have fallen 
into the share of B, Held, that the debt due 
upon the mortgage-bond was a general burden 
upon the two properties, for which no portion of 
those two properties was more liable than the 
other. Held also, that, as between the plaintiff 
and defendant, the liability was not joint, but 
several, in proportion to tiie respective values 
of the properties, and that the plaintiff, 
having been compelled to pay money for which 
the property of defendant was legally liable, 



CONTRIBUTION, SUIT FOJL —continued, 

was entitled to recover the amount from the 
defendant. Bhaibab Chaneba Madak v. 
Nadyab Chand Pal - - - iii A C. 857 

8. Payment to stay sale — VoUmtary 

payment.! A. was in possession of certain 
lands in lieu of dower. B put up to sale, in 
execution of a decree against C. (.d.V husband), 
6.'s rights and interest in those lands. A.^ 
under protest, deposited in Court the amount 
claimed in order to stop the sale, and con- 
sented that it should be paid over to B. until 
the rights of the parties could be settled in a 
regular suit. A. then sued B, for a refund 
of the money on the ground that at the time 
of B,'s attaching tie property his decree 
against C. had been already satisfied. The 
Zilla Court gave a decree for A. upon the 
merits. The High Court on appeal held, that 
the payment into Court was a voluntary pay- 
ment, and therefore A. had no right of action 
against B, Held (reversing the decision of 
the High Court), that the payment was not a 
voluntary payment. Fatima Khatun v. Ma- 
hommed Jan Chowdhby - - i P. C. 21 

. 4, — Vohtntary payment. J A decree- 
holder for arrears of rent against three persons 
jointly placed certain sums of money in Court 
to the credit of one of them,— fw., the plaintiff, 
who, in her capacity of guardian of her son, 
had a cross-decree against him, and afterwards 
he withdrew those sums in execution of the 
joint decree. Thereupon the plaintiff sued 
the other two joint-debtors for contribution, 
as he had repaid to her minor son the sum of 
money so taken away. Held, that the payment 
by the plaintiff to her minor son was a volun- 
tary payment, and was not therefore such a 
payment as entitled her to sue her joint debtors 
for contribution. Rajlakhi Debi v. Taba- 
MONEE Chowdhbain - - - ii A C. 281 

5. Joint bond.'] A. and B. jointly 

executed a bond in favour of C. When 
the bond fell due A. alone executed a second 
bond for a larger amount in favour of C, cover- 
ing the amount of the debt under the former 
bond together with a further advance to him 
(A.) At the same time C. cancelled the former 
bond. Held J that thereupon A. could maintain 
his suit against B. for contribution. Tbai- 

LAKHANATH EOY V. KASHINATH BOY vl 688 

6. Interest — Act XXXII of 1839.] 

In suits for contribution it is in the 
discretion of the Court to allow or refuse 
interest on the amount claimed, whether there 
has been a written demand for it or not, 
inasmuch as Act XXXII of 1839 does not 
apply to such suits. BiSTOo Chundbb Baneb- 

JEE V. NiTHOBB MONEB DaBEE - - X 862 

LuLLEET Biswas v. Pbosonnomoybe Dossek, 

[x 868 note 

7. Cattse of action — Decree against 

one of several joint debtors^ The mere 
existence of a decree against one of several 
joint debtors does not afford ground for 
a suit for contribution against the other 
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debtors. Ram Pbeshad Sinqh v, Nebebhot 
Singh - - - - - -xi76 

8. Wrong-doers— Cojftf.^ The plaintiff 

and defendants jointly opposed and prevented 
the ameen of a zemindar from measuring 
certain lands. The zemindar thereupon brought 
a suit against them to have his right to 
measure declared, and obtained a joint decree 
with costs. In execution of the decree for costs, 
the property of the plaintiff was attached, 
and he solely paid the whole amount due for 
costs. The plaintiff now sued the defendants 
for contribution. Held, that such a suit would 
lie. EuTTEB SiBDAB V. Sajoo Pobamanick. 

[zi 846 

9. Purchase of decree by one of several 

judg7nent-debtors — Execution.'] One of several 
joint judgment-debtors who has taken an as- 
signment of the decree cannot execute it 
against his co-debtors. His only remedy is to 
sue them for contribution towards the amount 
he paid for the decree in the proportion in 
which they were bound, inter se^ to satisfy the 
decree. In the matteb op the Petition op 
Digumbubee Dabbe; In the matteb op the 
Petition of Soboop Chundbb Hazba. 

[Sap. Vol. 988 

10. Voluntary payment— Sum paid for 

an'ears of rent.'] The plaintiff brought a suit 
against the defendants, to recover as con- 
tribution their share of a sum paid by him 
for arrears of rent due on a farming lease in 
a zemindar! which had been purchased by the 
plaintiff. Held, the payment was a voluntary 
one, and the suit therefore would not lie. 

B[BIBHNA KiSHOB PODDAE V KAILA3 CHAN- 

DBA Mookebjbe - - - - vi 641 note 

CONVICTION. 

See Whipping. 

2. Beng. Act VI of l^Q^—Fine for 

eontmuing offence.] Sagur Dutt was convict- 
ed before a Justice of the Peace for using a 
warehouse. &c., in the town of Calcutta for 
the keeping and storing of jute other than 
jute screwed for shipment, without a license, 
and for his said offence was fined Rs. 300. and 
adjudged to pay a further fine of Rs. 25 for 
every day after the conviction on which the 
offence was continued. Held^ that the convic- 
tion was bad. In the matteb op Sagub 
Dutt; Queen v. The Justices op the 
Peace pob Calcutta - - - i Cr. 41 
In be Love - - - - ix Ap. 35 
In the matteb op the Petition op the 
Chaibman op the Municipal Commis- 
8i0nebs pob the sububbs op calcutta 
t\ Anbesooddeen Meah - - - xii Ap. 2 

8. Plea of guilty — Assessors — Criminal 

Procedure Code {Act XXF o/ 1861), *. 362.] 
A conviction of a prisoner on a plea of guilty 
before a Court of Session is valid, although 
there were no assessors. Queen v. Sbikant 
Chabal - - - - -iiP. B. 28 



CONVICTION, SETTING ASIDE, FOB EBBOB 
IN LAW. 

See Accomplice. 

COOCH BEHAB, COUET OF THE DEWAN AHIL- 
KABOF. 

See Civil Pbocbdube Code, s. 284. 
COPY OF COPT OF DOCUMENT. 

See Evidence. 

COPT OF DECBEE OB JUDGMENT, DEDUCTION 
OF TIME NECESSABY FOB OBTAINING. 

See Limitation Act IX op 1871, s. 13. 

COPYBIGHT OF OBNAMENTAL DESIGN--6 a9ki 6 
Vict,, 0. 100—24 and 26 Vi4St., o, 73.] A registeiv 
ed proprietor of the copyright of an ornamen- 
tal design within the United Kingdom, under 
5 and 6 Vict., o. 100 (amended by 6 and 7 Vict., 
c. 65, 13 and 14 Vict., c. 104, and 21 and 22 Vict., 
c 70) cannot sustain an action against any 
person who applies such design to articles, or 
who sells any articles to which such desigfn has 
been applied, in British Burmah. Bakeb o. 
Sfthebland - - - - - viii 898 

COBPOBATION, SUIT AGAINST. 
See Plaint. 

CO-SHABEB OF PBOPEBTY SOLD, SUIT FOB 
DAMAGES AGAINST DECBEE-HOLDEB BY. 
See Sale in Execution of Dbcbeb. 

CO-SHABEBS. 

See Coj^TS. 
Pabtition. 
Zemindab, Bights of. 

2. Joint property —Erection of building 

by one co-sharer.] A. sued B. for possession of 
certain land on which B. had erected a building, 
on the allegation that it belonged jointly to 
them, as well as lor removal of the building 
from the land. It was found, as a fact, that 
the land was held jointly by A. and B, Held, 
that B. had no right to do anything which 
altered the condition of the joint property 
witiiout the consent of his co-sharer, and it 
was rightly ordered that B. should remove the 
building from the land. GuBU Das Dhab o. 
Bmaya Gobinda Babal - - i A. C. 108 

HOLLOWAY V. Wahid. Ali - xii 191 note 

8. The plaintiff sued for possession of a 

one-third share of certain land after demoli- 
tion of the buildingfs erected thereon by the 
defendants, who were her co-shnrers. Held, 
that the plaintiff was not entitled to a decree 
for demolition of the buildings, as she had no 
right to compel her co-sharers to adopt her 
views of the enjoyment of the property. She 
could only get a decree for possession of an 
undivided one-third share. Bindabasini Debi 
V. Patit Paban Chattapadhya iii A. C. 26? 

4. Where two parties were joint owners 

of land, and one of them erected a wall upon 
the land without obtaining the consent of his 
co-sharer, held, that the Court would not inter- 
fere to order the demolition' of the wall when 
there was no evidence to show that injury had 
been done to the co-tenant of the building by 
its erection. Lala Biswamrhab Lal r. 
Bajabam - - - - - iii Ap. 67 
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5. ^ — One of several co-sharers of joint 
undivided property has no right to erect a 
building on land which forms a portion of 
anch property, so as to materially alter the con- 
dition thereof, without the consent of his co- 
sharers. 8HE0PEBSAD SiNGH V. LBELA SINOH, 

[ziil88 

6. In a suit in which it was sought to 

demolish a building which had been erected by 
the defendant on land belonging to himself 
and the plaintiff jointly, held that, as a co- 
partner, the defendant was entitled to use the 
whole land, and if in erecting the building he 
took possession of more land than he would be 
entitled to on partition, the suit should have 
been for division of the lands, and not for de- 
molition of the building. Dwabkanath 
Bhootba v. Gopbbnath Bhooyea zii 189 note 

7. One of several co-sharers of joint 

undivided property has no right to take exclu- 
sive possession and alter the condition of any 
portion of the joint property without the con- 
sent of his co-sharers, and the Court will 
grant an injunction to restrain him from 
doing so. Stalkabtt v, Ck)PAL Pajsday. 

[xii 197 

' 8. — — The defendant was in possession of 
laend under a patta granted by the ijaradars 
of the proprietors, and thereon commenced to 
build a house and plant a garden. The plain- 
tiff, who had bought the right, title, and in- 
terest of one of the proprietors, sued to restrain 
him. Ho did not allege any injury. Held, 
that such suit would not lie. Srichand v. 
NiM Ghand Sahee > - - - T Ap. 25 

See also Nabin Chandra Hitter v. Mahbs 
Chandra Hitter - - - iii Ap. Ill 

But see In the matter of Thakoob Oh un- 
der Paramanick Sap. Vol. 695, at p. 597 note 

9. Joint property — Altering property 

without consent of co-sharers — Growing indigo,^ 
Several persons jointly held lands which were 
not divided by metes and bounds, but in speci- 
fied shares. One of the shareholders leased 
out his share or interest in the lands. The 
lessee sowed indigo in the joint lands. The 
other shareholders brought a suit to restrain 
the lessee of their oo-sharer from growing 
indigo on the land. Held, that a co-sharer 
cannot use ijmalee lands so as to alter the 
condition of the property as regards the other 
shareholders without their coubcnt ; that indigo 
as a crop being valueless for purposes of dis- 
traint, the lessee must be restrained from grow- 
ing it without the consent of all the proprie- 
tors. Crowder V, Bhekdhari Singh, 

[viii Ap. 45 

10. Parties — 8mt hy one co-sharer for 

separate share of rent."] One of three co- 
sharers of certain property, the rent of which 
was paid by the tenant to a person acting as 
agent of the co;>sharers, from whom they re- 
ceived it in proportion to their respective 
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shares, brought a suit against the tenant for 
her share of the rent, of which he alleged her 
co-sharers were colluding with the tenant to 
deprive her. To this suit she made her co- 
sharers defendants. The defendants alleged 
that she had not received, and was 'not enti- 
tled to receive, the rent from the tenant ; but 
the lower Courts found these facts in her 
favour, and gave her a decree. It was objected 
on special appeal that the suit would not lie, 
inasmuch as the plaintiff being one of several 
co-sharers was not competent to sue alone for 
her share of the rent. Held that, under the 
oircumRtances, and the co-sharers having been 
made defendants, the suit was maintainable. 
DooBGA Chubn Subma v. Jampa Dassee, 

[zii F. B. 289 

11. A landlord, one of several co-sharers, 

cannot sue a tenant of the joint estate for his 
separate share of the rent unless the tenant 
has paid or agreed to pay to him separately. 
Ganoa Narayan Das v. Saeoda Hohan Roy 
Chowdhby - - - - iii A. G. 280 

12. One of undivided joint sharers of 

land cannot sue alone for his share of the rent 
of the land without specifying the land in 
respect of which the suit is brought. Bhybub 
Mundul v. Gukgabah Bonebjee, jdi 290 note 

18. Each of two shareholders in a talook 

sued separately for his share of the rent due 
from a tenant who held under one kabuUat, 
Heldf that when both the shareholders were 
before the Court, though in different suits, the 
suits were maintainable, but that no more 
costs were to be awarded to the plaintiffs than 
if they had sued jointly. Pyabi Hohan Sing 
V. HiBZA Gazi - - - - ii A. G. 887 

14. A proprietor of a fractional share 

of an undivided estate may sue to obtain a 
kabuliat from the ryot without making his 
co-sharers parties, when there is no dispute aa 
to his share, and when the tenant has paid 
him rent separately for his share. Ramnath 
Rakhit v. Chand Habi Bhuya - - Ti 858 

15. Where a tenant had executed a 

kabuliat to four persons, Iield^ two of them 
could not sue him for arrears of rent in the 
Collector's Court, making their other two co- 
sharers, or their representatives, defendants 
jointly with him. Ganga Gobind Sen v. Go- 
bind Chandba Roy - - - iv Ap. 89 

16. A kabuliat was executed by one of 

the defendants to the plaintiff for the entire 
16 annas of an estate, of which the plaintiff 
admitted, at the time of the execution of the 
kabuliat, he was only proprietor of 8 annas. 
The owner of the other 8 annas share was 
made a defendant in a suit brought by the 
plaintiff in the Revenue Court to recover his 
share of the rent under the kabuliat. Held^ 
that the plaintiff was not entitled to sue separ- 
ately for his share of the rent, even though 
he made his co-sharer defendant to the suit. 
Kalinath Banbbjes V, Hahombd Hossein, 

[vi 528 sou 
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17. A kabaliat was executed in reepect 

of certain lands by B., P., and X, in favour of 
i?., by which they agreed to pay to B. an 
annual rent of Bs. 9,000. M. died, leaving 
two daughters. In a suit in the Revenue 
Court by one of the daughters against J?., P., 
and the representatives of X, to recover a 
moiety of the rents due for a certain period 
under the kabuliat, the other daughter refused 
to join as a plaintiff, and was not made a 
defendant, held, that the plaintiff was not 
entitled to sue alone, or without making her 
sister a party to the suit. On her sister's 
refusal to join as a plaintiff, she ought to have 
been made a defendant. Jagadamba Dasi v. 
Haban Chakdba Dutt - - vi 526 note 

18. One of several co-sharers cannot 

sue for his separate share without making his 
co-sharers parties to the suit. Indbomonee 

BUBMONEE V. SUBOOP CHUNDEB PaUL, 

[zii 291 note 

HuBKisHOB Das Bhooya v. Joooul Kishob 
Saua Bot - - - - zii 293 note 

Nanoo Roy v. Jhoomuck Lall Doss, 

[zii 292 note 

19. Suit for kabuliat by proprietor of 

fractional share in estate."] A proprietor of a 
fractional share of an undivided estate, though 
receiving a definite portion of the rent from 
the ryot, is not entitled to maintain against 
him a suit for a separate kabuliat in respect 
of such undivided shar^. Sabatsundabi 
Debi 0. Watson - - - - ii A. C. 159 

20. One of the shareholders of an un- 
divided zemindari cannot institute a suit to 
obtain a separate kabuliat from a ryot for his 
fractional share thereof. Udaya Chaban 
Dhab v. Ealitaba Dasi - - - ii Ap. 52 

See also Indba Chandba Dugab v. Binda- 
BAN Bhaba - - - - - viii 252 

21. Joint property — Suit to set aside 

sale for arrears of revenue — Splitting suits — 
Separation of claims.'] A.^ B.^ C.^ D., and E. 
were joint lessees, without specification of 
shares, under Government, of a certain mehal. 
The estate was sold for arrears of revenue. 
A.^ B.f C.f Z>., and U. each brought a suit 
separately to set aside the sale. Heldf that as 
the estate was single and indivisible, and the 
cause of action and relief sought in each case 
was the same, the claim of the lessees could not 
be split into five distinct suits. Biswanath 
Bhuttaohabjee v. The Collectob op My- 
MENSING - - - - - vii Ap. 42 

22. Suit by one co-sharer to set aside 

rent sale.] Where a patni talook, belonging to 
several co-sharers, each of whom collected his 
own share of rent from the mehal, was sold 
for arrears of rent, and one of the co-sharers 
brought a suit in the Munsif 's Court to recover 
possession of his share by setting aside the 
sale, and valued his suit according to his share, 
making the other co-sharers defendants, — heldj 
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that the suit could not be maintained in that 
form. The cause of action was the sale of the 
whole estate, and the suit should have been 
framed and valued accordingly, and brought 
in a Court in which the rights of all the parties 
interested in setting aside the sale might have 
been declared in one suit. Unnoda F^bsad 
Roy v. Ebskine - - - - zii F. S. 870 

28. Accounts — Limitation — Receipts of 

rent by co-sharers.] Where persons jointly- 
interested in an estate arranged that the 
rents should be received by an agent, and 
they themselves sometimes collected direct 
trom the tenants, such oollection being treated 
as a receipt by the agent or by some one on his 
behalf, and not as a collection ani»kgouistic to 
the rights of the other joint tenants, the law of 
limitation is no bar to taking the back accounts. 
Where one tenant in common receives rents, 
and then relinquishes liis interest in the estate 
to another, that other is not answerable to the 
third tenant in common for any claim he may 
have agfainst the first for having received more 
than his share. Ehajubunnissa r. Ahmed 
Rbza, and Ahmed Reza v. Ehajubun- 
nissa - - - - - -viii 98 

24. Payment of arrears of revenu-e by 

one co-sharer — Charge on share of estate in 
hands of a purchaser^ jff., the owner of a 
fraoUonal share in a joint mehal, mortgaged 
her share to A. A. obtained a decree on her 
mortgage, and attached B.'s share in the estate, 
and afterwards purchased the same at the 
execution-sale. Whilst her share was under 
attachment, J?, stopped paying the Ctovem- 
ment revenue, whereupon the plaintiff, a oo- 
sharer in the estete, paid the whole revenue in 
order to save the mehal from sale. In a suit 
brought against A. and B. for recovery of the 
sum paid by the plaintiff on behalf of B.'s 
share, held^ that the plaintiff was entitled to 
have the sum so paid declared to be a charge 
upon the share of j9., which had been trans- 
ferred to A., but not to a personid decree 
against A. Enaybt Hossbin r. Muddun 
Monee Shahoon - - - - ziv 156 

CO-SHABEBS OF JOIITT mfDIYIDED ESTATE, 
BIGHT OF, TO MEASUBEMENT. 

See Beng. Act VIII op 1869, s. 37. 

CO-SHABEBS, SUIT BY ONE OF SEVEBAL. 
See Beng. Act VIII op 1869, s. 102. 

COSTS. 

See Appeal. 

Attobney and Client. 

Bills op Exchange Act. 

Civil Pbocbdubb Code, s. 111. 

Company. 

DivoBCB Act. 

High Coubts' Cbiminal Pboce- 

dube Act. 
Insolvent Act, s. 42. 
Intbbbst. 

Land Acquisition Act. 
Pbivy Council, Pbacticb op. 
Taxation of Bill op Costs, 
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CQSt^—continued, 

2. Smail Caftse Cotvrt Act (XXVI of 

1864), «. S'-Mortga^.l In a Buit by a mort- 
gagee, the pmyer of the plaint was for a decree 
for Bs. 300 with intjfrest, and for foreclosure 
or sale in defanlt of payment,— ^A^Zi, that it 
was an action wiChin s. 9 of Act XiVT 
of 1864, and, therefore, the plaintiff Was not 
entitled to eosts. EHErr^AMOHAN Ohatteb- 

JEB V, ElSOBIHOHAK BOSB ' - - i 0. C. 27 

8. Certificate vender Act XXVI of 1864, 

g. 9 — Appellate Courts power of] Where in an 
action in the High Goort founded on contract 
a verdict was found for the plaintiff for a 
sum less than Bs. 1,000, and the Judge, who 
tried the caee, awarded costs without cer- 
tif^g under s. 9, Act XXVI of 1864, that the 
action was fit to be brought in the High 
Cowit,-— held, that the Court jmight supply the 
omission on appeaL NobocoomAb Dosa v. 
Kbwata Mug - - - - - x 368 

4. Suit on decree of Small Caiue Cmirt.'] 

In a suit upon a decree of the Small Cause 
Court brought by reason of there being no 
process of that Court whereby satisfaction of 
its decree could be obtained, — held^ that the 
High Court had power to award to the plain- 
tiff his costs of suit. Under the circumstances 
of the case costs were not given. Madan 
Mohan Boss v, Lawbencb - - 1 0. G. 66 

5. Defendant s^ separate appearance of] 

In a suit against several defendants to recover 
possession of land, one of them stated in de- 
fence tiiat he had nothing to do with it, and 
made good his defence. The other defendants 
claimed to be entitled to the land, and proved 
their title. The disclaiming defendant ap- 
peared by a separate pleader, and incurred a 
separate set of costs. Held, that the Sudder 
Ameen rightly awarded a separate set of costs 
to him, and the Judgpe had not exercised a 
sound discretion in modifying the Sudder 
Ameen's decree, by awarding one set of costs 
only to all the defendants. Bamchandba 
GoswAMi V, Matilal Bagkjhi - ii A. G. 169 

6. Application to file an award — Act 

VIII of 1869, *. 327.] Where an application 
under s. 327, Act VIH of 1859, was conwdered 
as a regular suit, the Judge was right in decree- 
ing costs as in a regular suit. BoT Pbiya- 
NATH Chowdhby i;. Pbasanna Chandba Boy 
Chowdhby - - - - - ii A. G. 249 

7. Co-sluirere— Separate evits for share 

of rent.] Each of two shareholders in a talook 
sued separately for his share of the rent due 
from a tenant who held under one kabuliat. 
Held, that no more costs were to be awarded to 
the plaintiffs than if they had sued jointly. 
Pyabi Mohan Singh v. Mibza Gazi, 

[iiA. C.887 

8. Suit for partition.] The costs of a 

suit for partition by one shareholder of a 
patni talook against his co-sharers, as well as 
of effecting a partition, must be borne by each 
party, as such expenses are not caused by any 
wrongful act of either party, but by the nature 



GOSTS — continv^d. 

of their tenancy. Bamasundabi D'bbi r. 
Jabdinb, Skinnbb - - - iii Ap. 120 

Hi, — Hindu widow — Partition suit.] In 
a suit by a childless Hindu widow for ^ititioh 
of her l4te husband*s estate, from which she 
alleged thiit she had been ejected by the de- 
fendant, the reversionary heir, the widow con- 
sented to d decree for partition, whereby a 
moiety of the property was allotted to her for 
the estate 6f a Hindu widow, and the parties 
were ordered to pay their own costs respec- 
tively. There was nothing in the decree to 
show* that the defeiidant had been guilty of any 
misconduct, or that there was any necessity 
for the suit An application by the widow* 
that her costs of suit might be paid by the 
sale absolutely of the share allotted to her was 
refused. Eibtokahint Dosseb v. Mibtoonjot 
DuTT- - - - - - ziAp. 86 

10. Order for payment of costs Jy 

person not party to the suit, and after dismissat 
of suit-r-Power of MoftissU Courts.] The plain- 
tiffs brought a suit for the recovery of certain 
property, and R. and B. being desirous of 
entering into a transaction for the purpose of 
assisting the plaintiffs to recover it, agreed, that 
they should receive one-half the property that 
might be recovered in consideration of their 
assistance in recovering it; they thereupon! 
purchased from the plaintiffs for a nominal 
sum one-half their interest in the property, 
but instead of taking a conveyance in tiieif 
own names and joining as plaintiffs in the 
suit, they took a conveyance' ia the name of one 
S.y an indigent member of their family, and 
dependent on them for support, and caused the 
suit to be brought in the name of 8. and the 
plaintiffs jointly. The Judge found that S. 
had been put forward by It. and B. in order 
to save themselves from having to pay the 
costs of the suits which were brought to 
establish the clium, in case they should be 
unsuccessful, and was of opinion that R. and 
B. were the real plaintiffs, in the suit, though 
acting in the name of 8. Two suits had then 
been brought by the plaintiff and 8.^ which 
were dismissed, and decrees for costs given in 
favour of the defendants; and the Judge 
ordered that^the names of R. and B. should be 
added to the decrees for costs. Held^ tiiat 
though the Judge might have had power to 
make the order whilst the suits were pending 
before him, he had no power to make such 
order after dismissing the suits. Mofussil 
Courts have no power to make orders in 
ptBTiam against persons who are not parties 
to the suit, such as is possessed by the Original 
Side of the High Court. Bamnidhy,Koondoo 
t>. Ajoodyabam Khan - - - zi Ap. 37 

11. Pay vie nt of costs by person not 

party to suit — Plaintiff's costs.] Circum- 
stances under which the Court will order costs 
of the suit, or of parties to the suit, to be paid 
by third person not parties to the suit 
Bamasundabi Dasi v. Bamnabayan Mitteb, 

[viii Ap. 65 
11 
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COSTS'-'Continyed, 

12. — — The Court will nofc order a person 
not on tlie record to pay the ooste decreed 
against the defendant, when the latter is a 
real and not a sham defendant, and himself 
did the wrongful act on which the suit was 
based,* and. has an interest in the subject- 
matter of the suit ; and when the plaintiff 
knew before the trial the circumstances under, 
whidi he afterwards sought to make such 
third person responsible for the costs, and 
might have added him as a defendant on the 
record. Pbankumabi Dasi v, Abinash Chan- 

DBA MOOKEBJEB - - - - Ix 210 

See Chitndeb Eakt Mookebjsb v. Ram- 

COOMAE KOONDOO - - - - ziii 580 

18. Scale of ooHs^ In the Court below 

ft decree was passed in favour of the plaintiff, 
with <*oflts on scale No. 3. On appeal, the 
decree as to costs was altered, it being ordered 
that each party should pay his own costs, 
to be taxed on scale No. 2. Buldeo Nabatan 

«. SCEYMGEOUB - - - - vi 581 

See also Milleb v. €k)UBiPOBE Company, 

[viii285 

14. Agreement not to appeal — Privy 

Council practice — Stay of proceedings — Sum 
given nomine expensarum,'] A fixed sum was 
given to each respondent nomine expensarum 
in lieu of costs, when an appeal was preferred 
contrary to an agreementnot to appeal, and the 
proceedings had been stayed. Amib Ali v. 
Indebjit Koeb - - - iz P. 0. 460 

15. Interest on costs— Execution of de- 
cree,'] The Court, in executing a decree, has 
no power to allow interest on costs when not 
mentioned in the decree. The proper course 
for obtaining such interest is to apply to the 
Court which passed the decree to amend it. 
Ulfutunnissa v. Mohan Lal Sukul, 

[vi Ap. 88 

16. Interest on costs — Costs of transla- 
tion and printing — Execution of decree of 
Privy Cotincil,] When on appeal to the Privy 
Council it was ordered that the decree of the 
High Court be reversed with £276 I2s, 2d. 
costs, and that the decree of the Zilla Court 
be af&rmed with costs in the Courts below, in 
execution of the decree it was held^ that the 
decree-holder was entitled to the costs of 
translation and printing incurred by him for 
transmission of the record to the Privy 
Council, and that he was entitled to interest 
upon those costs, but not to interest upon the 
said £276-12-2. Madak Thakub v, Lopez, 

[ix Ap. 22 

17. Trustees — Separate set of costs.] 

Trustees will be allowed a separate set of costs 
on appeal. Petebs v. Manuk - - xiii 888 

18. Compromise of suit by parties out of 

Cowty withotit knowledge of attorneys — Taxa- 
tion and payment of costs.] After the filing 
of the plaint a suit was compromised out of 
Court by the parties without the intervention 
or knowledge of the attorneys. The plaintiflF's 
attorney applied to his client for payment of 
costs, and on his refusal to pay he applied to the 



COBTS^continued, 

Court, that his bill should be taxed and that his 
client should thereupon pay it, and the Court 
granted tlie application. Ibwab Chakdba 
DUTT V, IswAB Chandb^Ghosb - ix Ap. 19 

10. Attomey^s lien for costs — Compro- 
mise of suit by parties — Collusion.] Where the 
parties to a suit came to a compromise be- 
tween themselves without the knowledge of 
the plaintiffs attorney, when the suit was at 
such a stage that it did not appear that the 
plaintiff was entitled to recover anything, and 
there was no proof that he was to receive any- 
thing from the defendant on the compromise, 
or that the compromise was not a bond fide 
one, — heid^ the plaintiffs attorney was not 
entitled to have t^e compromise set aside, on 
the ground that he might thereby be deprived 
of his costs. A clear case of fraud and collu- 
sion must be made out to entitle the attorney 
to the interference of the Court. Bamanath 
DuTT V, Matunqinbe Dobseb - - xii 110 

20. PaHies in Court below not made 

parties to appeal.] In the first Court the 
Government obtained their costs ; the opposite 
party appealed, but did not make the Govern- 
ment a respondent. On appeal the decree of 
the first Court was reversed. Held, that the 
Government not having been made a party to 
the appeal were entitled to recover their costs 
in the first Court Goybbnment v. Lalji 
Sahu - - - - - - i S. H. xxiii 

COSTS, SECUBITr FOB. 

See Civil Pbocedube Code, s. 34 and 
8. 342. 
Insolvent Act, s. 73. 
Small Cause Coubt, Pbesiden- 
CY Towns. 

COSTS, TAXATION OF. 

See Commission. 
COUNSEL. 

See Advocate. 
Commission. 
Insolvent Act, b. 36. 
Pbaotice. 
Right to begin. 

2. — Practice as to hearing.] Where the 
senior counsel was absent when an appeal was 
opened, the Court allowed him to follow his 
junior. DoDS v. Stbwabt - - viii 340 

8. References to High Court under 

s. 434, Criminal Procedure Code (Act XXV of 
1861).] In a reference to the High Court 
under s. 484 of the Criminal Procedure Code, 
counsel are not heard as a matter of right, but 
of indulgence of the Court. Angelo v. Cab- 
gill - - - - - - -ix417 

4. Appeal to Privy Council — AgreC' 

ment by counsel not to appeal — Binding agree- 
ment on clieni^ Where the counsel for the 
appellant had agreed, at the hearing of the 
case on appeal before the High Court, that, if 
the High Court would restrict its judgment to 
a finding on one of several issues, his client 
would not appeal to England. Heldy that that 
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COVSSEL—continMed, 

agreement was binding, and tliat the appeal 
oonld not be heard. Amib AlI v, Indebjit 
KOBB - - - - - Ik P. C. 460 

COtnrSEL, ADJOUEIMEIT FOB GOHTEH- 
EHGE OF. 

See PBAcnoB. 

COmfSEL, GIYIHO IHSTBUGTIOIS TO, OI 
BEFEBEHGE TO HIGH COUBT. 

See Small Oausb Goubt, Pbbsidbnoy 
Towns. 

COURT ESTABLISHED BT BOYAL GHABTEB. 
See LiMiTATioK Act XIV of 1869, 
& 19. 

COUBT FEES ACT. 
See Stamp. 

Valuation of Suit. 

(ACT VII OF 1870), Sch, I, art. ll—LeUert 

of adminutrationJ] Before the passing of the 
Court Fees Act, the Administrator-General ob- 
tained letters of administration to a certain 
estate, limited until the will shotdd be proved ; 
and the fixed duty prescribed by the Succession 
Act wad paid in respect of such letters of 
administration. The will was proved, and a 
petition presented for general letters of admi- 
nistration with the will annexed, after the 
passing of the Court Fees Act. Beld, that the 
fee therein prescribed must be paid on the 
amount of tiie property irrespective of the 
duty paid on the grant of the former letters 
of administration. In thb Goods of Chal- 
MBBS - - - - - - Ti Ap. 187 

2. — The Administrator-€toeral obtained 
letters of administration with a copy of 
exemplification of probate of the will annexed, 
and the full ad valorem duty prescribed by 
Soh. I, oL 11 of the Court Fees Act was paid 
on the amount of the property. Subsequently, 
the Administrator-General produced a docu- 
ment referred to in the will of the testator, 
and obtained an order for letters of adminis- 
tration with a copy of the exemplification of 
probate of the will annexed, and of the docu- 
ment produced as part of the will, in lieu of the 
former letters of administration. Held, that he 
was not liable to pay a second ad valorem duty. 
In thb Goods of Mosson - - vi Ap. 189 

8. Property subject to a trtut ] Where 

property was conveyed by T. to L. on trust to 
pay the income to T. for her life, and ^fter her 
death to hold the property for her children in 
such manner or form as she should by will 
appoint, and T, afterwards intermarried with 
0,y and shortly afterwards made a will of which 
she appointed her husband and the trustee of the 
settlement executors, — held, that the ad valo- 
rem dutgr prescribed by Sch. I, cl. 11 of the 
Court Fees Act, was not payable in respect of 
such trust property. The words of that clause 
mean property which the deceased was possessed 
of or entitled to. In the Goods of Geobge, 

[vi Ap. 188 

4. — Lettere of adminutration — Truntpro- 
perty-'Financial Beeolution, 2004, \Aik July, 



COUBT FEES ACT— ^J^m^int^. 

187 1 . ] A, and B. were brothers joint i^ estate. 

A, died unmarried, leaving no relative except B, 

B, obtained grant of letters of administration 
of the estate of A., consisting of a half share 
of oertain properly, the other half share of 
which was claimed by B. to belong to himself. 
By Financial Resolution No. 2004, 14th July, 
1871, tiie fees ohareeable under Sch. I, art 11 
of the Court Fees Act were remitted in respect 
of letters of administration relating to ** pro- 
perty which a deceased person was poesesBed 
of as a trustee for any other pei^rson." Held, 
that B.*s half share should be treated as trust 
property, and exempted from the 2 per cent. 
ad valorem fee. In thb Goods of Brinda- 
BUN Ghosb - - - - - 2i Ap. 89 

5. Lettert of administration — EHate 

of Hindu in hands of deceased daughter's 
representatives — 7}fust property A On the 
death of a Hindu lady, who liad succeeded 
tohier father's property for the estate of a 
Hindu daughter, it appeared that certun 
Government promissory notes, which formed a 
portion of the father's properly, were tiien 
standing in her own name. On an application 
by the sons for letters of administration to her 
estate, held, that, on her death, the grand- 
father's estate became in the hands of her 
representatives trust property in respect of 
which no duty was payable under the Court 
Fees Act. In the Goods of Jotmonbt Dos- 
8BB _ _ - _ - - ziv 184 

8. — Property on which there is a 7nort» 
gage or incumbrance — Duty on letters of 
administration.'] When letters of adminis- 
tration are p^ranted in respect of property 
which is subject to a mortgage, the value of 
the property for the purpose of estimating 
the ad valorem duty payable under the Court 
Fees Act, is the value of the entire property 
less the amount of the incumbrance. A duty 
paid on former letters of administration, which 
were afterwards cancelled, was allowed to be 
deducted from the amount payable for fresh 
letters of administration. Is the Goods of 
Inmbs - - - - - -viiiAp. 48 

7. Letters of administration, duty pay- 
able on — Debts due by deceased — letters 
limited to collect rents,] The fee payable 
for letters of administration under Act VII 
of 1870, Sch. I, art 11, is to be calculated 
on the amount or value of the property in 
respect of which the letters are sought, with- 
out deducting therefrom the debts due by the 
deceased. Where letters are g^ranted limited 
for the purpose of collecting the rent of a 
house, the duty is to be assessed on t^e value 
of the house. In the Goods of Ram 
Chandba Das - - - - - ix 30 

8. Appointm>ent by will,] Where a 

person having a life-interest in a fund, with 
a general and absolute power of appointment 
thereover, exercises such power by will, no ad 
valorem fee is payaUe in respect of such fund 
under the Court Fees Act. In the Goods of 
Obam - - - - - -ziiAp. SI 
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COUBT Funs AOT — continued, 

9. Ltftters of adminiitratum — Doubtful 

debt,'] The uncertainty of reooyering a debt 
due to the estate of a deceased person is not a 
sufficient ground for a proportionate reduc- 
tion of tiie fee payable in respect of letters of 
administration to such estate. Ik the Gk>ODS 
OF Bbakb - - - - -ziiiAp.M 

, Soh. I, arts. 11 and 18 — Tn^ Pro- 
perty A The term property in clauses 11 and 
12 of och. I of the €k>urt Fees Act, includes 
not only property to which the deceased was 
beneficially entitled during his lifetime, but 
also all property which stood in his name as 
trustee, or of which he was possessed benami 
for others. In the Goods of 3e&sbfobd, 

[▼ii57 

, Sch. 11, art. I— Act VIII of 1869, #. 281— 

Act XXIII of 1861, 8, S—Ujeaminatien of 
defendaTvtJ] When the plaintiff, in order to 
make Uie proof referred to in s. 281, Act VIII 
of 1859, chooses to examine the defendant, he 
must pay for the oath and the cost of reducing 
the deposition of the wit4e8s to writing. It 
would be otherwise under s. 8, Act XXIIJ of 
1861, in which case the fee is demandable from 
the applicant. Edmokd v. Niebsbs, viii Ap. iS 

, SjBh. II, art. 1 (A)^Iheefor tratulations,'] 

When portions of khatta books are translated, 
each portion translated is treated as a separate 
document, and any portion lees than a folio is 
charged for under the Court Fees Act as a 
whole folio. The portions oontainii^g less tlian 
a folio are not to be taken tegether, and charged 
according to the whole number of folios t£ey 
contain. Brajanath Dhab v. Bhabo Mohair 
Dhab - - - - - - Ti Ap. 187 

, Sch. II, art 17— Suit to set aeide order 

under Act VIII of 1859, *. 7A^—Stafwp,'\ 
A suit, brought under the provisions of s. 246 
of Act VIII of 1859 to set aside an order allow- 
ing a claim to attached properly and releasing 
the property f ron^ attachment, is a suit to try 
the title and establish the right of the person 
who brings the suit ; and such a suit must be 
valued according to the value of the property, 
and cannot be brought upon a stapipof Rs. 10, 
under art. 17 of Sch. II of the Ck>urt ?ees Act. 
Mufti Jalaluddebn Mahombd «. Suoho- 
bullah - . T - - - zy Ap. 1 

, Sch. n, art 17, d. S^Suit for de- 
claratory decree— Stamp — Valuation of suit.'] 
The plaintiff, clain^ng under a wiU of the 
deceased, applied for a certificate under 
Act XXVII of 1860, but the High Court on 
appeal refused the same. He now brought a 
suit alleging that he was in possession of -the 
property of deceased, and asked for " confirm- 
ation of right and possession by enforcement 
of the will, in reversal of the suQ^nary order 
of the High Court." Held, ^at cl. 3, art. 17i 
of Sch. II of Act VII of 1870, did not apply. 
This was not a suit to obtain a declaratory 
decree, where no consequential relief was 
prayed. Dinabandhu Chowdby v. Rajmo- 
^ini CUQWOBAIN - :r - viii 4p. 82 



COUBT FEES ACT— continued. 

M. Stamp— Declaratory deeree^Bubstan* 

tial relief] Where the plaintiffs sued for a de- 
claration that a mutwalli had been guilty of 
misfeasance, and ad^ed to have her removed 
from the mutwalliship and themselves appoint- 
ed in her place, whereby they would have been 
entitled to a share in the profits of the wiUcf , 
heldf that the fixed stamp fee of Bs. 10 
required by cl. 3, Art. 17, Sch. II of Act VII 
of 1870, was not sufficient; but the plaint 
should bear a stamp of a value proportionate 
to the subject-matter of the suit. Dbi^boos 
Banoo Begum i;. Ashqub Ai^ly Eqak, zv 167 

8. Stamp — Suit to set aside a deed or 

will — Declaratory decree — Consequential 
relief] In a suit for confirmation of posses- 
sion by declaration of proprietary right, and 
also to set aside a forged and invalid will, held^ 
that the plaintiff sought consequential reUef 
over (^ld above the declaratory decree prayed 
for, and therefore the petition of appeal ought 
to be engrossed on a stamp of proportionate 
value to tiie subject-matter of the suit. Joy 
Nabain Oibbb V, 0BEE8H Chundeb Myteb, 

[XT 178 

COUBT FEES, RIGHT OF GOYEI^VIIEVT TO 
RECOVER. 

See Paupbb Suit. 

" COURT," MEANING OF. 

See Evidence Act, §. 3. 

CpURTOF WARDS. 

See LUN ATia 

2. — T- Certificate of administration^ Act 
XL of 1868.] The Court of Wards is not 
prevented by Act XL of 1858 from taking 
an infant and his estate under its proi> 
tection by reason of a certificate of adminis- 
tration to the estf^te having been granted by 
the Civil Court The Court of Wards has a 
right to assume charge of the estate although 
originally it may have refrained from acting. 
Madhusudan Sino V. Collbctob of Midna- 
pobb ----- Sup. VoL 199 

COURT OF WARDS, TENURE CREATED UNDER, 
See Bbng. Act IV of 1870. 

COVENANT NOT TO ALIENATE. 

See Sale in ExECurioif of Decbbe. 

COVENANT TO RESWfT -- Settlement-^AmuU 
nama.] A.^ a semindar, entered into negotia- 
tions with Government for settlement of cer- 
tain lands. Pending the settlement, A. sub- 
let to B. and granted him an amulnama for 
one year, and covenanted therein that what- 
ever term of settlement he might obtain fron^ 
Government, he would grant to ^. a patta for 
the corresponding term, 'ihe negotiations 
with A. were broken off, and Government set- 
tled with C.f on condition that he should abide 
by the above amulnana. Held, that C. was 
bound by the covenant to renew ; the amul- 
nama did not require to be registered. Radi 
KA Pbasad Chundeb v, Ramsundeb Kub 

[i A. C. 7 
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COyEBTiriE, PLEA OF. 

See Husband ANt) Wife. 

CBEDITOB, BIGHTS OF, 01 ASSIGVMSHT BT 
TBADEB. 

See Vendor and Pxtbohasbb. 

CBEDITOB, SUIT BT. 

See Adminjstbation, Suit fob. 

OBEDITOBS CLAIMIIO AOAIHST BEEAlflDAB. 
See Benami Purchase. 

CBmiEAL BBEACH OF TBUST. 

See Pabtnebship Pbopebtt. 
Penal €k)DE, as. 406 — i08. 

CBDf lEAL COUBTS, FUNOTIOS S OF. 

See Gbihinal Proobdubb Code (Act 
XXV OF 1861), 8. 11. 

CBnaHAL COUBTS, BIQHT TO APPBAB 19. 

See Advocate. 

GOUNSBi;. 

Pleader. 

CBnmrAL m isappbopbution. 

See Pabtnebship Pbopebtt. 

GBDmrAL PBOOEDUBE CODE (ACT ZZT OF 
1861 AHD ACT ¥IU OF 1869), 8. U-^Functiom 
qf Criminal ConrU.'] The words " whether for 
the deciflion of snch cases in the first instance 
or on appeal, or for commitment to any other 
Court or oflBoer," in s. 11 of the Gode of 
Criminal Procednre, are not an exhanstiTe 
enumeration of the functions of Criminal 
Courts. Queen v. Bakteab Mauaraz, 

[yi F. B. 608 
-—,■,46. 

See Sentence. 
Whipping. 

, 91. 47, 4a 

See Sentence. 

^ — ,1,61, 

See Act XXI of 1856. 

^— , 8. 68. 

See NuiBANOE. 

Act XVIII of 1850. 

— ^, u. 66, 67, 

See CouPhAlKT, 

n ^,i,63. 

See Complain. 

Maoistbate, Powers of. 

Revision. 

Wabbant of Abbest. 

, ■. 77. 

See Wabbant of Abbest. 

. «. 186. 

See Police Enquibt. 

, 8. 169. 

See Revision. 

Sanction to Pbosecution. 

, 9. 169—171. 

See Stamp Act X of 1862. 

, 8. 170. 

See Sanction to Pbosecution. 

— , 8. 171. 

See Contempt of Coubt. 

Remand in Gbiminal Cases. 



cbhohal pbocedube code (act xzv or 

1861 AID ACT VIII OF 1869), 8. 178 
See False Evidence. 

JUBISDICTION OF CBIMINAL 

Coubt. 
8. 180. 

See Police Enquiby. 

88. 188, 184. 

See ABsooNDiNa Offendeb. 
88. 184, 186. 

See Review in Gbiminal CAssa 

8.188. 

See Witnesses. 

8. 206. 

See Examination of Accused. 
Evidence. 

8. 807. 

See WiTNESSEa 

8. 219. 

See Contempt of Coubt. 

88. 887, 888. 

See WiTNESSEa 

8.860. 

iS(?e DiSCHABOE OF ACCUSED. 

88. 868, 868, 866. 

See WiTNESSEa 
8.866. 

See Ghabge to Jubt. 
8. 870. 

See Compensation to Accused. 
Complaint. 

8.87a 

See Maoistbate, Powebs of. 

88. 888, 888, 890, 898, 898. 

See Recognizance to .keep the 
Peace. 

8.808. 

See Damages, Suit fob. 

Declabatoby Decbee, Suit fob. 
Jubisdiction of Civil Coubt. 
Nuisance. 

8.810. 

See JUBY. 

8. 816. 

See Maintenance, Obdeb of Cbimi* 
NAL Coubt fob. 

8. 818. 

See Possession, Obdeb of Gbiminal 
Coubt as to. 

WiTNESSEa 

8.880. 

See Possession, Obdeb of Gbiminal 
Coubt as to. 

8.866. 

See Revision. 

8. 870. 

See Evidence. 

8. 876. 

See Witnesses. 

8.879. 

See ASSESSOBB. 
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CRIMINAL PBOCEDUBE CODE (ACT XXV OF 
1861 AVD ACT YIII OF 1869), 8. 404. 
Sefl Act XIII op 1867. 
Revision. 

, 8. 406. 

See Sentence. 

, 8. 411. 

See Appeal in Criminal Oases. 

, 8. 419. 

See Criminal Procedure Code (Act 
X OP 1872), 8. 280. 
, 8. 420. 

See Appeal in Criminal Cases. 
, 8. 421. 

See Sentence. 

, 8. 422. 

See Appeal in Crimikal Cases. 
Remand in Criminal CASEa 

, 8. 426. 

&!« Criminal Procedure Code (X 
op 1872). 8. 280. 
Sanction to Prosecution. 
Sentence. 

, 8. 427. 

See Penal Code, s. 457. 

, 8. 428. 

See Sentence. 

, 8. 484. 

See Counsel. 
Pleader. 

Private Prosecutor. 
Right to begin. 

, 8. 486. 

See DiPCHARGE of Accused. 
Jurisdiction of Criminal 

Court. 
Magistrate, Powers of. 
Penal Code, s. 457. 
Revision. 

, 8. 486. 

See Bail for appearance of Party. 

, 8. 444. 

See Beng. Act VI op 1866. 

, 88. 446A and 446C. 

See Appeal in Criminal Cases. 

, 8. 611. 

See Attempt to commit Offence. 
(ACT X OF 1872), 8. 44. 

See Complaint. 

, 8. 67, m. (a). 

See Jurisdiction of Criminal 
Courts. 

, 18. 71—88. 

See Jurisdiction of Criminal 
Courts. 

, 88. 140. 142, 144, 146, 147. 

See Complaint. 

, 88, 171, 172. 

See Absconding Offender. 
, 8. 209. 

See Compensation to accused. 

Ck>MPLAINT. 



CSIHINAL PBOCEDUBE CODE (ACT X OF 1872), 
8.210. 

See Complaint. 

, 88. 222 to 280 — Summary trialf appeal 

from.'] If on appeal from a eammary trial 
under Chap. XVIII of the Criminal Prooedore 
Code, Act X of 1872, the evidence before the 
Judge is not sufficient to reasonably satisfy him 
that the prisoner has been rightly convicted^ 
he ought to acquit him. Queen v. Eheraj 
Mullah - - - - - -ii88 

, 8. 249 — Witneesee before Committing 

Magistrate,'] On the trial of a prisoner for 
the murder of his wife and child, the wit- 
nesses for the prosecution g^ave evidence con- 
tradicting the evidence given by them before 
the committing Magistrate ; and the Sessions 
Judge, purporting to act under s. 249, Act X 
of 1872, discarded the evidence taken before 
himself, and grounded his judgment on the 
evidence given before the Magistrate, and on 
this evidence convicted the prisoner, and 
sentenced him to deatii. On appeal by the 
prisoner, held, that s. 249 did not warrant 
such a course of proceeding. That section 
merely authorizes the Court to take a parti- 
cular statement made by a witness before the 
Magistrate as the true statement, notwith- 
standing that it is denied, or a statement in- 
consistent with it was made by the witness 
before the Judge, only if the Judge should see 
that the original statement was worthy of belief, 
and does not mean that the Court should 
discard wholly the testimony of witnesses before 
it and have recourse to the testimony of the 
same persons given before another officer. 
Queen v. Amanulla - - - zii Ap. 16 

, 8. 268— Verdict of jury.] On a trial by 

jury before a Sessions Juage, the jury re- 
turned a verdict of guilty. The Judge dis- 
agreed with the verdict, and submitted the 
case to the High Court. Held, that the High 
Court had power to set aside the verdict of 
the jury, and to direct an acquittal S. 263 of 
the Criminal Procedure Code (Act X of 1872) 
explained. Queen o. Eoonjo Leth - zi 14 

2. Exercise of powers of High Court 

— Verdict of jury,] The Court should ex- 
ercise the powers vested in it by s. 263 of 
the Criminal Procedure Code (X of 1872) only 
when it finds the verdict of the jury clearly 
and patently wrong, and only set such verdict 
aside even if the Sessions Judge disagrees 
with it, when it is found unsustainable by the 
evidence. Queen r. Sham Baodi - ziii Ap. 19 
Queen v. Nabin Chunder Banerjee, 

[ziii Ap. 20 



Queen v Itwarya 
Queens. HurroManji 



- xiv Ap. 1 
ziv Ap. 2 note 



, 8. 280 — Enhancement of punishment,] 

The High Court on appeal being of opinion 
that the case was one where no o&cum- 
stances of mitigation were set forth, and 
where, without any sufficient reason, the 
Judge had awarded a punishment which in 
ordmary cases would be quite inadequate, 
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OBIMINAL PBOGEDUSE OODE (ACT Z OF 1872), CBIMIS AL PBOCEDUBE CODE (ACT Z OF 1872), 



enhanced the punishment, under s. 280, Act X 
of 1872. QUBBN «. GOOJBXB Pandat zi Ap. 8 

2. Giroumstanoes under which the High 

Court will, on appeal by the prisoner, enhance 
the punishment under s. 280, Act X of 1872. 
Queen v. Soffirupdi Palwab - nii Ap. 28 

8. " Beverse" — Criminal Procedure 

Code {Act XXV qf 1861) «. 419,426.] The 
word '* reverse" in ss. 419 and 426, Code of 
Criminal Procedure (Act XXV of 1861), ss. 280 
and 283 of Act X of 1872, means to make 
void, to set aside or annul, and not merely to 
change or turn into the contrary. Queen t^. 
Elahi Bax > - - - Sap. VoL 459 

,§.288. 

See Complaint. 

2. Irregularity pr^ndicing prisoner 

in his defences] An omission by a Magistrate 
to hold a preliminary inquiry on a charge 
under s. 307 of the Penal Code of attempting 
to murder, was, on appeal by the prisoner to 
the High Court, held to be an irregularity 
which prejudiced the prisoner in her defence, 
and the proceedings were ordered to be 

2uashed, and a new trial held. Queen v. 
TWARYA - - - - - -xi54 

, 88. 294 ajid 297— Beviiion — Power of 

Sigh Court — Material error. ] Where the High 
Court sent for the record of a case, and it 
appeared therefrom doubtful whether the 
evidence was suf&cient to support the convic- 
tion, the Court refused to interfere, there 
being no material error in law or in the pro- 
ceedings which rendered such conviction 
illegal and improper. Per Gloveb, J. — The 
power of the High Court under s. 294 of Act 
A of 1872 is limited to sentences and orders 
|>assed by subordinate Courts, as distinct from 
judgments of such Courts, and a judgment 
cannot be interfered with (except in cases 
where the law g^ves an appead on the facts), 
unless it be shown that it is contrary to law. 
Per PoNTiFEX, J. — The High Court cannot, 
under s. 294 of Act X of 1872, interfere with 
a conviction, unless there has been some 
material error of law which renders such 
conviction illegal and improper in law. In 

THE MATTEB OF THE PETITION OF BELILIOS, 

[zii 249 

, 8. 296 — Power qf a Seeeiont Court to 

order coifMnittal of accused discharged by a 
Magistrate.] An order by a Judge, under 
B. 296 of Act X of 1872, directing a Magistrate 
to commit an accused person, who has been 
discharged at a preliminary enquiry, to take hiH 
trial in a Court of Session, must specify the 
particular act constituting the offence 
charged. The Judge cannot (Urect a commit- 
tal for offences wiUi which the accused was 
in no way charged before the Magistrate. 
Queen v, Tabucknath Mookbbjbe - z 285 

, 8. 297— Power of High Court— Acquittal 

—Discharge.] Where the Deputy Magistrate, 
after hearing two only of the prosecutor's wit- 
nesses, though more were present, and without 



examining the prosecutor himself in the pre- 
sence of the accused, passed a judgment of 
acquittal under s. 211 of the Criminal Proce- 
dure Code, and t u Magistrate sent the case up 
to the High Co rt under s. 296— held, tkait 
the Court had no power to set aside the acquit- 
tal and order a re-trial. The Court can inter- 
fere when a prisoner has been improperly 
discharged, but not when he is improperly 
acquitted. Queen v. Hatu Khah - zii Ap. 22 

2. To justify the High Court in setting 

aside proceedings on trial and oonviction, 
under s. 297, Act X of 1872, there must be 
material error, — i. «., such an error as has occa- 
sioned a failure of justice (^m ss. 283 and 
294.) Queen v. Eamkanu - - zii 258 note 

, 88. 425, 2S2— Trial of/act qf unsoundness 

of mind.] Where on the trial of a prisoner by 
a Sessions Judge, the Judge, entertaining some 
doubt as to the prisoner's sanity, took the evi- 
dence of the Ciidl Surgeon, and himself decided 
that the prisoner was of sound mind and capa- 
ble of making his defence, whereupon the tnal 
proceeded, and the prisoner was convicted, — 
held, that the conviction must be set aside, and 
a new trial directed reading ss. 232 and 425 of 
the Criminal Procedure Code together. The 
preliminary issue of soundness of mind or 
otherwise ought to have been tried by the 
jury and not by the Judge personally. Queen 
v. Bhbbko Kalwab - - - z Ap. 10 

, 88. 485 ajid 486 — Sub- Registrar — Offence 

during judicial proceeding — Penal Code,B. 228.] 
A. was charged before an Assistant Mag^istrate 
by a Sub-Registrar with having committed an 
offence under s. 228 of the Penal Code, and 
fined. Heldj that the Sub-Registrar should 
have tried the matter himself under ss. 435 
and 436 of the Criminal Procedure Code, and 
as the Magistrate acted without jurisdiction, 
the order must be quashed. In thehattbb 
OF THE Petition of Sabdhabi Lal, 

[ziii Ap. 40 
, 8. 455 and Seh. UL 

See False Evidence. 
, 8. 518 

See Nuisance. 

, 88. 521—529. 

See Nuisance. 

, 8. 580. 

See Possession, Obdeb of Cbim inal 

COUBT AS TO. 

2. Mode of recording evidence — Dis- 
pute likely to cause breach of the peace,] In 
an enquiry under s. 630, Act X of 1872, as a 
preliminary to an order relative to land about 
which there is a dispute likely to cause a 
breach of the peace, the evidence should be 
recorded by the Magistrate in the manner pro* 
vided by s. 334. Khettebhonee Dossee v. 
Sbeenath Sibcab - - - - zi Ap. 5 

,88.586, 587. 

See Maintenance, Obdeb of Cbi- 

MINAL CoUBT fob. 
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OBmilAL TRESPASS. 

See Tbbbpass. 

CHOPS, GBOwnra. 

See Small Cause Court, Mofusbil. 
CHOPS, SEIZURE OF. 

-Sfftf Wrongful Distraint. 

CROPS, SUIT FOR SHARE OF VALUE OF. 

See Small Caxtse Court, Mofussil. 
CROSS DECREE. 

See Set-off. 

S. Sati^action of decrees hy agreement — 

One decree afterwards set asideJ] By mutoal 
agreement two decree-holders entered up satis- 
faction in re8x>ect of their oroes-deorees. Never- 
theless, one of them appealed from the decree 
passed against him and obtained its reversaL 
He then applied to issue execntion on his cross- 
decree. Heldf that the application conldnot be 
entertained as satisfaction had been entered. 
The groonds upon which the application 
could have been entertained discossed. Gupi- 
nath Boy v. Dinabandhu Nakdi iii Ap. 62 

CROSS-EXAMISATION. 
See Witnesses. 

CULPABLE HOMICIDE. 

See Charge to Jury. 
Murder. 

S. Provocation — Penal Code, s. 300.] 

Culpable homicide, though committed under 

Erovocation, will amount to murder, unless it 
I proved not only that the act was done under 
the influence of some feeling which took away 
from the person doing it all control over his 
actions, but that that feeling had an adequate 
cause. Queen v. Hari Giri - - i A«Cr. 11 

8, Grave provocation.'] The wife of 

the prisoner had been forcibly taken to the 
house of the deceased, a native physician, who 
alleged that her presence was necessary to the 
due performance of certain incantations. The 
prisoner armed with a sword, and watching 
from the roof of the house, saw his wife being 
actually violated by the deceased. He jump- 
ed down from the roof, and struck deceased 
with his sword in several places, from the 
effects of which he died. Held^ that the pri- 
soner's conviction for murder could not be 
sustained. The offence committed was cul- 
pable homicide not amounting to murder. 
Queen o. Ramtahal Kahar - iii A. Cr. 3d 

4. Grave and sudden provocation — 

Mwrder.'] Culpable homicide not amounting 
to murder is when a man kills another on 
being deprived of self-control by reason of 
grave and sudden provocation. But when the 
act is done after the first excitement had 
passed away, and there was time to cool, it 
is murder. Queen v. Yasin Sheikh, iv A. Cr. 6 

CULTIVATIHO RYOT. 

See Right op Occupancy. 

CUMULATIVE SENTENCE. 
See Whipping. 

CUSTODY OF CHILD. 
See Minor. 
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CUSTODY OP CniLD'-continued, 

2. Guardian— Act IX of lS6t—Mar- 

riage of Mahomedan mother with Christian 
in Mahomedan form,] A child, the offspring 
of a Christian marriage, was living after 
her father's death under the protection of 
her mother. A married man, a Christian, 
came to live with her mol^er, and, in order to 
legalize their intercourse, he and the mother 
b^ame Mahomedans, and were married in 
Mahomedan form. About three ye^rs after, 
when the child had attained the age of four- 
teen, some of her relatives applied for and 
obtained an order, under Act IX of 1861, that 
the girl be removed from the guardianship of 
the mother and her second husband and placed 
under a Christian guardian. The girl deposed 
that she wished to remain with her mother 
and to become a Mahomedan. Special leave 
having been given to appeal to the Privy 
Council, the order was upheld. Skinner v, 
Orde - - - - - - z P. C. 126 

CUSTODY OF CHILDREN. 
See Divorce Act. 

CUSTODY OF WIFE. 

See Mahomedan Law, Custody of 
Wife. 
CUSTOM. 

See Hindu Law, Custom. 

HUNDI. 

Mahomedan Law, Pre-emption. 

2, — Land separated from estate hy change 
in course of river — Evidence,] When a party 
claims land separated from his estate by a 
change in the course of a river upon the ground 
of immemorial custom, he must prove such 
custom. The canoongo papers are not suffi- 
cient evidence to prove immemorial custom. 
The proceedings shewing that such custom 
obtains on the banks of one river, will be no 
evidence to prove that it obtains on the banks 
of another. Bai Manik Chand v. Madho- 
RAM - - - - - -iii P. C. 5 

See also Bissbssxtrnath v, Maharajah 
Mohessar Bux Singh - - zi P. C. 265 

8. Written contract.] Custom cannot 

affect the express terms of a written contract. 
INDUR Chandra Dugar v, Lachmi Bibi. 

[vii682 
CUSTOM, EVIDENCE OF. 

See Evidence Act, s. 32. 

CUTTACK, TENURES IN. 

See Act X of 1859, ss. 15 & 16. 

DAMAGE OCCASIONED BT OVEBFLOW OF 
TANKS. 

See Zemindar, Duty op. 

DAMAGES, MEASURE OF— 6?/i^ri<?r.;?arfy.] The 
plaintiff entered into a contract of charter- 
party with the defendants, whereby it was 
agreed between' them and defendants *' acting 
for the owners " that " the steamer AthoU, 
now on her passage to Calcutta, being tight, 
staunch, and strong, &c., shall receive on board 
from the charterers a complete cargo of mer- 
chandize, to consist of 700 tons dead weight 
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DAMAaSS, MSASUBE Of— continued. 

&.C., and being so laden shall therewith pro- 
ceed to London, with liberty to call for any 
legal purpose at any intermediate port or 
ports, &c. ; freight to be paid on the above 
cargo on right delivery of the same at and 
after the rate of £4 2s. Bd. per ton. Charter- 
ers to have the option of cancelling the 
charter-party, if the steamer has not arrived 
in Calcutta on the 16th April, 1871." The de- 
fendants signed the charter-parly as " agent 
of steamer Atholl." The steamer was not, at 
the time the charter-part^r was entered into, 
on her way to Calcutta, being then in the port 
of London, and she did not start for some days 
after the date of the charter-party. She touched 
at Madras and Colombo on her way, and did 
not arrive in Calcutta until 11th April. Rates 
of freight having declined since the middle of 
March, at whid^ time, it was alleged, the 
steamer ought to have arrived, the plaintiffs 
sued the defendants for damages. Held, the 
defendants were liable. The measure of da- 
mages was the difference between the value 
the steamer would have been to the plaintiffe 
as an instrument for earning freight at market 
prices, if she had been put at their disposal at 
the time when she ought to have been under 
the contract, i. e,y a fortnight or three weeks 
earlier, and what she was worth to tiiem in 
the same view at the time when she . actually 
was delivered. Schiller t?. Finlay, viii 644 

2. Breach of contract in not delivering 

timber.'] The plaintiff brought a suit at 
Tonghoo in British Burmah to recover posses- 
sion of certain timber, which he alleged the 
defendants had wrongfully, and in collusion 
with the Burmese Governor of Ninghan, taken 
out of his possession in foreign territory and 
removed to Tonghoo. The defendants stated 
that they had acquired the timber from the 
Governor of Ninghan in terms of an agree- 
ment between them and the Burmese Govern- 
ment. It appeared that the Grovemor of 
Ninghan had confiscated the plaintiff's timber 
in contravention of a royal mandate. After 
the institution of the suit, the defendants re- 
moved the timber from Tonghoo to Rangoon. 
The Court below having fixed the price of 
the timber at Rangoon as the alternative da- 
mages in case of nondelivery, the High Court 
refused to interfere with such award. Bom- 
bay Burmah Tradinq Corporation v Mirza 
Mahomed Ali Sheragee - - - z 845 

8. Wrongful seizure in execution of 

decree."] In execution of a decree against his 
judgment-debtor, the defendant caused the 
cattle of the plaintiff, a stranger, to be seized 
and taken. The plaintiff filed his claim under 
8. 246, Act VIII of 1859, which was allowed. 
Subsequent to the admission of the claim, but 
before the order for release of the cattle, three 
of the bullocks died. The plaintiff sued for 
damages consequent on the seizure of the 
cattle, and for the value of the three bullocks 
which had died during the time they were in 
ihe custody of the officer of the Court. JJifW, 
that the defendant was liable to the plain- 



DAMAGES, KEASURE OT-^ontinued. 

tiff for damages sustained by him in conse- 
quence of the seizure and detention of the 
cattle, — i. e., for a sum sufficient to cover what 
would have been plaintiff's expenses for hiring 
bullocks to cultivate his land. Subjan Bibi 
V. Sariatulla - - - - iii A. C. 418 

DAMAGES, SUIT FOB. 

See Act XVIII of 1850. 
Contract. 
Contract Act, s. 73. 

JlTRISDICTION OP CiVIL COURf . 

Railway Company. 
Res Judicata. 
Special Appeal. 
Witnesses. 

2. Interest in land — Right of suit.] 

A. erected an embankment across a river, in 
consequence of which lands let by B. to ryots 
were overflowed, and the crops lost. The ryots 
paid rent to B. only when crops were reaped 
from the lands. Held, that B. had such an 
interest as to entitle him to sue A. for damages* 
Ram Chandra Jana ©. Jiban Chandra Jan a, 

[i A. G. 208 

8. Infringement of right— Actual loss, 

proof of] Proof of infringement of a right, 
without proof of actual loss does not neces- 
sarily entitle a plaintiff in this country to a 
verdict for nominal damages Nabakrishna 
Mookerjbe v. Collector of Hooohly, 

[ii A. 0. 276 

4. Infringement of right — Catting 

timber.] "Where one acquires, by license, an 
exclusive right to cut and to authorize others 
to cut timber in a forest, such right does not 
vefit in him the timber in the forest. He 
might thereby have a right to recover damages 
against any person who, by cutting timber, 
should interfere with his exclusive right, but 
that would not vest in him the timber so cut 
by others. Snadden v. Mahwinb, ii A. C. 292 

5. Use of water •rights— Injury to neigh- 

bouring land.] A suit for damages will lie 
against a proprietor who pens back the water 
of a stream by erecting a bund upon his own 
land, so as to inundate the land of his neigh- 
bour, without his license and consent. Becha- 
RAM Chowdhby v. Puhubnath Jha, ii Ap. 59 

8. Compensation — Responsibility of each 

member of ^ common assembly — Duress,] 
Heldj that in a suit for compensation for 
damage done to property, each and every one 
of the persons was equally responsible to make 
compensation for the lc>8s sustained, when he 
happened to be a part of the common assembly 
and executed a common purpose, and that 
each one was not liable only in propor- 
tion to his share of the plunder received 
oi of the damage done by him. Coercion to 
form a member of the assembly, or bear a part 
in the dantage, is no excuse from responsibility 
in a civil suit for compensation. Ganesh 
Singh v. Ram Raja - - - iii P. C. 44 

7. Assessfnent of damages — Practire.] 

In a suit for recovery of dtunages, the Court 
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which tries the case xnnst, before passing' a 
final decree, assess the damages, and not leave 
them to be assessed in execution of the decree. 
The practice on the Original Side of the Court 
as to assessing the amount of the damages 
discussed. Makiram v, Bibi Mashihun. 

[i7 Ap. 60 

BiNDA Bibi «. Lala Rahsaban Singh. 

[i S. N. zziii 

8. Remoteness of damages — Chnrter- 

party. ^ The plaintiffs chartered a ship of the 
defendant, and by the charter-party it was 
stipulated that the said ship, being tight, 
staunch, and strong, should receive from the 
plaintiffs a full cargo of rice or grain, and be- 
ing so loaded should therewith proceed to St. 
Denis, the freight to be paid there on right 
delivery of cargo. The penalty for nonper- 
formance of the charter-party was to be the 
estimated amount of freight. The plaintifife 
began to load on May 3rd, and continued doing 
so until June 10th, having then shipped 
very nearly the full cargo ; they then stopped 
loading in consequence of a notice from the 
defendant that the ship was leaking. In con- 
sequence of the leakage the cargo had to be 
shifted, and a portion of it found to be da- 
maged had to be replaced after the leak was 
stopped. The charges of shifting the cargo 
and the cost of the cargo substituted were paid 
by the defendant. Considerable delay occurred 
in consequence of the leak, and the loading 
was not completed until the end of July. On 
May 28th, when the plaintiffs had loaded a 
portion of the cargo, and had obtained bills of 
lading, they drew a bill of exchange at sixty 
days for the value of the cargo covered by the 
bills of lading on their agent at St. Denis, 
which they sold to the Comptoir d'Bscompte 
de Paris, hypothecating the cargo for the 
amount of their draft. Other similar drafts 
were subsequently drawn and sold. "When the 
plaintifife received notice of the leakage, they, 
in anticipation of the delay which would occur 
in consequence, arranged with the Comptoir 
d'Escompte that the bills should not be for- 
warded forthwith, but should be held by the 
Comptoir d'Escompte, and renewed by the 
plaintiffs on the completion of the loading, 
the plaintiffs paying interest on the bilk in 
the meantime at 9 per cent, per annum. On 
renewing the bills the plaintiff, in conse- 
quence of the difference in the rate of ex- 
change, were out of pocket Es. 400. In an 
action against the owner for breach of the 
charter-party in not supplying a ship tight, 
staunch, and strong, as* stipulated, the plain- 
tiffs sought to recover, as damages arising out 
of such breach of the charter-party, the inter- 
est paid by them on the drafts in pursuance of 
their arrangement with the Comptoir d'Es- 
compte, the sum they had to pay on renewing 
the bills, a further sum for interest on bills 
they could not negotiate in consequence of not 
being able to obtain bills of la(^g from the 
defendant, and the value of the stamps on the 
biUs which had been cancelled in pursuance of 
the plaintiffs' arrangement with the Comptoir 
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d'Escompte. HeldjthdA, such damages were too 
remote. Bobbbt and Chabbiol v. Isaac, 

[vi Ap. 20 

9. Remoteness of damages — Breach of 

covenant in not giving lessee possession,'^ In a 
lease for a period of nine years, without pay- 
ment of salami, entered into between A, and 
B.y A. bound himself by the following cove- 
nant : — " In the event of B. not being put in 
possession of the leased premises, A. will have 
to make good anything in the shape of khisara 
or nuksan (loss) to wMch B. may be put in 
consequence." On A. failing to put B, in 
possession of the premises mentioned in the 
lease, B. brought a suit against the party in 
possession, but failed to recover possession. 
In a suit by B. against A. for recovery of 
damages for breach of contract, measuring the 
amount of damages at the expenses he had to 
incur in the suit for possession, and also the 
whole of the profits which he expected to de- 
rive from the lease, field, that the plaintiff was 
entitled to recover only nominal damages. 
Mahomed Isa Khan v. Kisho Lal, 

[vi Ap. 44 

10. Criminal Procedure Code (Act XXV 

of 1861^, *. 308, order under.'] Where a Magis- 
trate has made an order under s. 308 of Act 
XXV of 1861, the party agg^rieved thereby can- 
not sue the parties who instituted the pro- 
ceedings before the Magistrate, for damages, 
unless he can show that, in taking such pro- 
ceedings, they were actuated by malicious 
motives against him, or intended wrongfully 
to injure him. Chintamani Bapooha v. 

DiGAHBAB MiTTKB - - - ii S. N. XT 

Habapbasad Boy Chowdhbt v. Digambab 

MiTTEB - - - - -iiS. N. XT 

DAMAGES, SUIT FOB, AGAINST DEGREE- 

HOLDEB BT GO-SEABEB IN PB0PEBT7 SOLD. 

See Sale in Execution of Decbee. 

DAUGHTEB, APPOINTMENT OF. 

See Hindu Law, Custom. 

DEAF AND DUMB PEBSON. 

See Hindu Law, Inhebttanob, Ex- 
clusion FBOM. 

DEATH OF JUDGE BEFOBE JUDGMENT. 
See Judgments. 

2. Rehearing of case.'] When a Judge 

dies after hearing and deciding a case, the 
only record of his decision being an entry 
in the Court order-book, it is not competent 
to any co-ordinate Court to take up and 
rehear the case ; but the High Court will, on 
the ground of want of record of reasons for 
the decision, reverse the order and remand 
the case for rehearing. Sukbam v, Kala 
Kahab - - - - iii A. C. 105 

DEATH OF PABTT INSTITUTING PBOCEEDINGS 
IN INS0LVENG7. 

See Insolvent Act. 

DEATH, PBESUMPTION OF. 

See Hindu Law, Pbssumption of 
Death. 
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BEBTOS AID CREDITOR. 
See Attachment. 

Execution of Decree. 

2, — OfmpoeUion payment— Adjugtment 
of claims,'] The plaintiff, a creditor of 
the late Rajah Chatpal Sing, accepted, 
from the Collector in charge of the estate, 
a composition payment in f^justment of his 
claims. Heldy that he could not sue the 
Banees, nor the infant son of the Rajah, 
on a contract or bond for payment of the 
balance. Jatram Gib v. Rani Shiubaj 
KOEB - - - - - ii P. C. 98 

8. Arrangement between decree-holder 

and one of several judgment-debtors. 1 Held, 
that no arrangement between the decree- 
holder and one of the judgement-debtors would 
affect the interest of a co-judgment-debtor 
unless by express consent. Bhaibabohandra 
Madak V, Nadyab Chand Pal iii A. C. 867 

DEBTOR, ARREST AND DISCHARGE OF. 
See Execution of Decbee. 

DEBTOR, DISCHARGE OF. 

See Subsistence Money. 

Civil Pbocedube Code, s. 281. 

DEBTS UrCURRED FOR FAMILT PURPOSES. 
See Hindu Law, Joint Family. 

DEBTS OF TESTATOR. 

See Hindu Law, Debts of Tbstatob. 

DEBTS, PROOF OF. 

See Administbation, Suit fob. 
DEBDTTER PROPERTT. 

See Hindu Law, Endowment. 

DECEASED PERSON, EXECUTION OF DECREE 
AGAINST. 

See Civil Pbocedube Code, s. 210. 

DECISION OF APPEAL BENCH HOW FAR 
BINDING. 

See Appeal Bench. 

DECISION TO GOVERN SIMILAR SUITS BY 
SAME PART7. 

See Appeal to Pbivy Council. 

DECLARATION OF NULLIT7 OF MARRUGE. 
j&tfDivoBCE Act. 

DECLARATORY DECREE, SUIT FOR. 
See CouBT Fees Act. 

Limitation Act XIV op 1859, 
& 1,CL. 16. 

2. Enhancement of rentJ] The plain- 
tiff filed a suit for rent at an enhanced 
rate under Act X of 1859. The Court of 
first instance dismissed the case on the 
ground that the defendants had shown that 
&e tenure was not liable to enhancement. 
On appeal to the Judge, the plaintiff's suit was 
dismissed on the ground that he had not 
proved service of notice, but a declaratory 
decree was given that the tenure was liable 
to enhancement. Held^ that the Judge should 
simply have dismissed the suit ; Act X or 1859 
gives him no power to make such a declara- 
tory decree. Nabakant Mazumdab r. Raja 
Babadakant Roy - - - iii Ap. 81 
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8. Suit for enhancement without notice 1 

Plaintiff sued for arrears of rent at enhanced 
rates without notice. Held, that the plaintiff 
was not entitled to recover rent at the 
enhanced rate, but the question as to the 
liability of the tenure having been fully tried, 
he was entitled to a decree declaratory of his 
right to enhancement. The Court had no power 
in this suit to try the validity of the lakhi- 
raj tenure set up by defendant as to some of 
the land ; plaintiff should have proved that 
it was his mal land, and that the defend- 
ant had paid rent for it He had failed to 
do so, and the Court refused, therefore, to 
declare his right to enhance the rent of such 
land. GuMANi Kazi v, Habihab Mookebjee, 

[Sap. Vol 15 

4. Suit for declaration of title to land 

with a -view to enhance the rent.] A declara- 
tory decree may be made only where the 
declaration of right may be the foundation of 
relief to be got somewhere. Thus, a suit to 
establish a title to land, with a view to taking 
proceedings in the Collector's Court under 
Act X of 1859 to enhance the rent, is one in 
which a declaratory decree may be made. 
The Judicial Committee will not on light 
grounds interfere with the exercise by a High 
Court of its discretion in granting a declara- 
tory decree, the suit being one in which a 
declaratory decree may be made. Sadut Ali 
Khan r. Abdool Gunney, and Abdool Gun- 

NEY V. ZAH00BUD00NI8SA KhANUM, zi P. C. 208 

5. CioU Procedure Code, s. 15. J No 

declaration of right can be made in a suit 
under s. 15, Act YIII of 1859,unless the plain- 
tiff can show that there is some relief which 
the Court can give. Baij Nath Chatteb- 
JEE r. Lasihi Mani Debi - V 514 note 

6. Held by Jackson, J., that in a suit 

for declaration of title, defendants must have 
given a cause of action by impugning it ante- 
cedently to plaint filed, even though their 
written statement be hostile. Colvin Cowib 
o. Ellas - - - - - ii A. C. 818 

7. — Exchtsion from somaj — Jurisdiction 
of Oivil CoNrt—Jieg. Ill of 1793, *. 8.1 In 
a suit for a decree declaratory of the right of 
a person to the membership of a somaj 
(society), upon the allegation that the other 
members have excluded him from the somaj, — 
heldf that as such exclusion neither deprived 
him of caste, nor affected any right of pro- 
perty, it is not cognizable by the Civil Court. 
The members of a society are the sole judges 
whether a particular person is entitled to 
continue as a member or not. S. 8, Regula- 
tion III of 1793, commented on. Sudhabam 
Patab v. Sudhabam - - iii A. C. 91 

8. Suit for lands wrongly marked on 

survey map.] A suit will lie for a declaration 
of title to certain lands which have been 
erroneously marked on the survey map as be- 
longing to the defendant. Suib Jaton Rot r. 
Fan CHAN AN Bosk - - - iii Ap. 55 
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9. Suit for declaration of title at mart' 

gageeJ] On attachment of certain property in 
execution of a decree, A. preferred his claim 
under a. 246, Act YIII of 1859, on the ground 
that he held a mortgage thereof from the 
judgment-debtor. Thereupon an order was 
passed for sale of the property subject to the 
mortgage. B. afterwards claimed the same 
properly as his absolute estate, and his claim 
was allowed, and the property released from 
attachment. A. was not a party to these 
proceedings, Held^ that A, could maintain 
a suit agfunst B. for a declaration of his title 
as mortgagee. Gabind Prasad Tewabi v. 
Udai Chand Rana - - - - vi 820 

10. Anticipation of injury — Ca^tse of 

action,'] A suit was bronght against the 
plaintiff by his tenants, for an illegal dis- 
tress in attaching crops raised by them on 
the land let to them by him. The present 
defendant, in the course of that suit, 
presented a petition to the CJourt, in which he 
stated that he was the owner of the land on 
which the crops attached had been raised. 
The plaintiff brought the present suit for a 
declaration of his title and confirmation of 
possession, alleging that the defendant's state- 
ment affected his (plaintiff's) title by throw- 
ing a cloud over it. Beldf there was no 
cause of action. Per Paul, J. — A suit merely 
in anticipation of a threatened ejectment 
will not lie. There must be something in 
the case either in the nature of an invasion 
of some right, or in the shape of an impedi- 
ment or obstacle in the way of full enjoyment 
of proprietary right, to found a claim to a 
declaratory relief ; but a mere allegation, or a 
mere threat without action taken or founded 
upon it, will not be sufficient to entitle a party 
to a declaration of his title. Jan Ali v, 
Khondkab Abdub Khuma - - Til64 

11. Suit to set aside order of Magistrate 

under Act XXVof 1861, ss. 308 to U^^Jiiris- 
diction of Civil Court.] The plaintiff built a 
bridge over a certain khal (canal), which was 
removed by order of the Magistrate under 
Chapter XX of the Criminal Procedure Code ; 
the defendant, it was alleged, set the Magfis- 
trate in motion. The plaintiff now sued the 
defendant for a declaration of his right to 
erect the bridge in question, and to have the 
order of the Magistrate set aside. Held, that 
DO such suit would lie. The Judge in the 
Court below held, that the suit would lie to trjr 
the plaintiff's right to erect a bridge over the 
kkal. Held on appeal, the suit ought to have 
been dismissed. Madhab Chandra Guho v. 
Kamala Kant Chuckbrbutty - - vi 648 

12. Suit hy reversioner for declaration 

of right — Cause of action.] Jl., a Hindu in- 
fant disappeared and had not since been heard 
of. In a suit brought within twelve years from 
the date of his disappearance by the next kin 
for a declaration of right, and allegring waste 
by those in possession, and an apprehension 
that if the infant should not return within 
twelve years he the plaintiff would be barred by 
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limitation, held^ there was no cause of action- 
GuBU Das Nag v. Matilal Nag - vi Ap. 16 

18. Suit hy reversioner — Cause of action,] 

A. brought a suit against C and X>., alleging 
that he was an heir-expectant upon the death 
of B.f tk Hindu widow in possession of an 
estate, and as such sought for a declaration of 
title, and to have a certain conveyance of this 
estate, said to have been executed by C. in 
favour of i>., set aside as affecting A.^s future 
interest, without charging any act of waste or 
injury to the property which might affect his 
rights as reversioner. Held, that A had dis- 
closed no cause of action against C. and D, 
SuRAJ Bansi Kunwar V, Mahipat Singh, 

[vii669 

14. Alienation hy Hindu widow — Berer- 

sioner,] A suit lies by a reversioner to declare 
that an alienation by a Hindu widow will not 
be binding upon him after her death. A suit 
is not to be dismissed on the g^und that the 
plaintiff seeks to set aside such alienation, but 
the Court will g^rant him such relief as he is 
entitled to. Shewak Ram Roy v, Moham- 
med Shambul Hoda - - - ill A. G. 160 

15. Suit to set aside deed — Reversioner.] 

A Hindu died, leaving a widow, two daughters B 
and P., and a grandson B. by his daughter R, 
The widow, took possession of the estate and 
executed an ikramama, wherein, after reciting 
that she was in possession " without the co- 
parcenary of any one," she declared that " J9., 
the grandson of me the declarant, is the 
heir of my late husband and of me the decla- 
rant," and that all the property was **■ the 
right of B. as aforesaid," and continued: — 
**■ During the life of me the declarant I am 
in possession without the co-shareship of any 
one, and will continue to be so ; after my death 

B. will get possession of the whole of the 
movable and immovable properties apper- 
taining to the estate of my late husband. 
No one else has the right or demand to 
the same; therefore, these words have been 
written and given as an ikramama that 
it may be of use when occasion arises.'" 
Under the ikrarnama proceedings were com- 
pleted for mutation of names in favour of B. 
Subsequently to the execution of the ikramama 
P. gave birth to the plaintiff, and shortly after- 
wards died. The plaintiff, on attaining his 
majority, and during the life of the widow and 
R., brought a suit against B. to have the ikrar- 
nama set aside and declared void as against 
him, and for a declaration of his right to a 
moiety of the estate of his grandfather on the 
death of the widow. Held, that he had no 
cause of action. Behart Lall Mohurwar r. 
Madho Lall Shir Gyawal - - ziii 223 

16. Suit hy reversioner in lifetvine of 

widow to set aside invalid adoption.] In a suit 
by the reversionary heir in the lifetime of 
the widow to have an alleged invalid adoption 
made by her set aside, and his right to certain 
property dejlared, the Court refused to make 
such a declaratory decree. Bromomoyee v, 
Anand Lall Roy - - - ziii 386 aote 
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17. SfiU to anctrtmn $hare9 in family pro- 
perty.'] Where there \b a dispute as to the shares 
of the several members of a family in a family 
property, the possession of which is uncUstorb- 
ed, a snit will lie to ascertain the shares of the 
different members. In a snit for a declaratory 
decree, it is not necessary to alleg^e any overt 
act which may give rise to relief in the shape of 
damages or a decree for possession. Bhaowan 
Singh v. Mitabjit Singh - - viii 882 

18. Cause of action — Suit to set aside 

registered deed.] A suit will lie to set aside a 
regfistered deed on the mere allegation that 
it is a forgery. Fakjb Chand v. Thakuk 
Sdcgh - - - - -vii614 

19. Forged deed.] The defendant had 

nnsnocessfolly intervened in a suit between 
landlord and tenant, setting up a lease as mid- 
dleman. Held^ that the landlord was entitled 
to sue in the Civil Court to have such lease 
declared fictitious. Raghubab Chowdby v. 
Bhaikdhabi Singh - - - iii Ap. 48 

20. 8mt to declare deeds forged.] In a 

suit for a declaratory decree that certain pattas 
put forward by the defendants in a suit for 
enhancement were forged, and calculated to 
injure the interests of a minor, whom the 
plaintiff as guardian represented, — fields there 
was no cause of action. Omab Salmia Bibi 
V. Lakhi Pbta Dbbi - - - vii 617 note 

21. In a suit for declaration of right 

of possession to certain lands and to set aside 
alleged fraudulent pattas, which the plaintiff 
alleged had been executed by the defendant 
with a view to put an obstacle in the way of 
his attaining his right, but it was not shown 
timt they £ftd made any actual attempt to 
disturb tibe right of occupancy which it was 
found the plaintiff had, — held., that the plaint 
did not disclose a sufficient cause of action to 
enable the Court to make a declaratory decree 
in favour of the plaintiff. Udai Chandba 
Mandal V, Ahkedulla - - vii 616 note 

22. Where a petition was presented by 

A. under s. 84, Act X of 1866, for registration 
of a deed, and the deed was duly registered, a 
plaint filed against A.y in which the plaintiff 
simply complained that A. had executed the 
deed fraudulently, and obtained registration of 
it, was held to show no cause ot action, no act 
of A. having been shown to use the deed to the 
plaintiff's injury. Ram Chandba Pal v. Be- 
CHABAM Dby - - - - Tiii Ap. 28 note 

28. Suit to declare registered document 

forged — Jurisdiction of Cwil Court.] Under 
s. 84 of Act XX of 1866, the District Judge 
ordered, without taking evidence, the regis- 
tration of a document which had been opposed 
on the ground that the execution of it had been 
obtained fraudulently and by putting the exe- 
cutant under duress. The executant brought 
a civil suit against the party in favour of 
whom the document had been drawn, for a 
declaration that the document was not genu- 



ine, and was invalid and inoperative. Heldf 
that the Civil Court had jurisdiction to try the 
genuineness of- a registered document ; that 
the registration of a document, the execution 
of which was obtained by improper means, 
affecting the property of the executant, is a 
good cause of action on which to ask for a 
declaratory decree. Pbasanna Kumab San- 
DYAL V. Mathubanath Banebjee, viil Ap. 26 

24. R^tisal to register — Suit for deda^ 

ration of title under unregistered deed — Specific 
performance.] A. brought a suit in the Mun- 
sifs Court against B. and C, alleging that 
they had sold outright to him by saf-kobala 
certain landed property for Rs. 300, which was 
duly paid when the kobala was executed ; that 
possession was given to him ; that B. and C. 
set up before the Deputy Registrar fraudulent 
objections to the effect that a stipulation to 
return the property to the vendors on the 
repayment by them of the consideration- 
money had not been embodied in the deed, and 
that part of the consideration-money had not 
been paid ; that, therefore, the Registrar refused 
to register the deed ; that in fact there was 
no such stipulation as alleged by B. and C, 
and that the whole of the purchase-money was 
paid. It was stated in the plaint that the suit 
was brought to set aside the fraudulent objec* 
tions, and to establish the full title of A. as 
purchaser. Held (Mitteb, J., dissenting), that 
the suit would not lie, the unregistereid deed 
could not be admitted in evidence, nor parol 
evidence given of the contract under which ^1. 
alleged he acquired his title. Rahmatulla 
V. Sabiatulla Kagchi - - i F. B. 58 

25. Suit for maintenance — Raising issues 

not raised by pleadings.] In a suit by a Hin- 
du widow for a declaration of her right to 
maintenanoe out of her husband's estate which 
had been mortgaged to the defendant by the 
heir, the plaint prayed ^* that the rights of the 
plaintiff over the estate of her husbimd by way 
of maintenance, and for the expenses attend- 
ant on the marriage of her daughters, might 
be ascertained and declared ; that it might be 
declared that the defendant took the mortgage 
subject to the plaintiff's right to maintenance 
and right to such expenses as aforesaid ; that 
for such purpose all proper accounts might be 
taken ; for an injunction ; and such further 
or other relief as might be necessary." No 
specific sum was asked for maintentoce, nor 
was it stated on what portion of the estate the 
maintenance was sought to be charged, nor 
that the defendant took with notice of the 
plaintiff's assertion of her rights. The lower 
Court held, that the suit ought to be dismissed 
as praying only for a declaration of right. No 
alteration in the form of the suit or in the 
issues in this respect was proposed for the 
plaintiff. Held on appeal, that the Judge 
ought not to have dismissed the suit, but to 
have framed issues for the purpose of deter- 
mining what should be allowed for the main- 
tenance of the plaintiff and the expenses of the 
marriages, if the plaintiff should be found 
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entitled to them. Nistabini Dasiv. Makhan- 

LAL DUTT - - - - - -ixll 

26. Suit to set aside deeds giving and 

receiving in adoption,'] A declaratory decree 
cannot be made, unless the plaintiff would be 
entitled to consequential relief if he asked for 
it. It is discretionary with a Court to grant 
a declaratory decree, and the Courts in India 
ought to be most careful in exercising such dis- 
cretion. A., widowof a Hindu, sued B. as father 
and guardian of C. to have it declared that the 
deeds executed by A. and B.^ one of giving C. 
in adoption, the other of receiving him in 
adoption, were null and void, on the ground 
that they were agreements to give and take 
in adoption, and that B, did not give his son 
according to agreement. Held (reversing the 
decision of the Courts below), that such suit 
was not maintainable. Sreenajiain Mitter 

ff, KiSHBN SOONDEBY DASSEB - xi P. C. 171 

Reversing decision of High Court, ii A. C. 279. 

27. Right to appoint ghatmalJ\ In a 

suit by the Government in which the plaint 
claimed the right '* to reinstate a ghatwal in 
possession of a certain estate as being a ghat- 
wali tenure liable to ^e appropriated to the 
use of the ghatwal for the time being, by 
setting aside a patni talook coUusively created 
by the defendants,*' it was found that no right 
of the Government had been infringed by the 
creation of such patni talook, which the de- 
fendant had a right to make, and the (Govern- 
ment was held not to be entitled to a bare de- 
claration of right. An AND KUMABI V. Govebn- 
MENT - - - - - - ix 16 note 

28. Thakbtist map ^ Error in — Omls- 

Hon of allegation of injury or loss.'j Where 
a plaint in a suit for declaration of title mere- 
ly alleged that a certain thakbust map was 
erroneous, and did not state that any injury 
had occurred to the plaintiff in consequence of 
the error, the plaint was held to disclose no 
cause of action. Pban Bandhcj CHArrEBJEE 
p. Madhusudan Patba - - xiii Ap. 12 

29. — »— Consequential relief] The words of 
8. 15, Act VIII of 1859, are to be interpreted as 
giving a right to obtain a declaration of title 
only in those cases in which the Court could 
have granted relief if relief had been prayed for. 
A suit by a party in possession for a declara- 
tion of title and to set aside, not any deed nor 
any act of the defendant, but a mere allega- 
tion on his part that he holds under a certain 
tenure, is not maintainable. Nilmony Singh 
Deo v. Kalbb Chubn Bhdttacharjbb, 

[xiv P. C. 882 

80. The words of s. 15. Act VIII of 1859. 

must be construed upon the principles and by 
the light of the decisions of the English 
Courts of Equity upon the 60th section of 15 
and 16 Vict., c. 86, which is in similar terms. 
The effect of these decisions, taken in con- 
junction with the decisions of the Privy Coun- 
cil, in construing the provisions of the Indian 
Act, is, that a declaratory decree ia not to be 
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made unless there is a right on the part of 
the plaintiff to consequential relief, which, 
although not asked for, might, if asked for, 
have been given, or unless the declaration of 
right may be made the foundation of relief 
to be had in another Court. The plaintiff, 
purporting to be the next heir, brought a suit 
against the life-tenant of a zemindari, and 
made another claimant to the succession to 
the zemindari a defendant in the suit. The 
plaint prayed for a decree declaratory of the 
plaintiff's right to succeed on the death of the 
zemindar, and made allegations of waste, in 
respect of which he asked relief. Held, that 
even if the plaintiff had proved the alleged 
acts of waste, which he had not done, there 
was not a right to consequential relief which 
would entitle him to a declaratory decree. 
Strimathoo Moothoo Vigiya Raghoona- 
DAH Ranee Kolandapubee Natghiab v. 

DOBASINGA TAVBB - - - XV P. C. 88 

DECREE. 

See Execution op Decbbb. 

2. Ibrui of decree on appeal — Refund 

of purchase-money.] In reversing a decree on 
appeal, the Court should state the relief 
which they consider the appellant entitled to. 
A. purchased a Government revenue-paying 
estate from B., but on going to take possession 
he found C, who claimed under a patni 
gprant. also from B., in possession. A case 
was therefore instituted by B. under Act IV 
of 1840, but it was ordered that C. should be 
retained in possession. A. then brought a suit 
against B. and C. to recoyer his purchase- 
money. No relief was asked against C, nor 
had 0. anything to do with the sale from B. 
to A. The suit was dismissed. On appeal, it 
was ordered merely ** that the decree be re- 
versed, and the appeal decreed with costs.** 
Nothing was asked against C, in the grounds 
of appeal In execution of this decree,i C.'s 
property was seized and sold. C. petitioned 
the Principal Sudder Ameen, who held that he 
was not liable, but on appeal the Judge held 
that he was liable for the purchase-money, 
and his property had been rightly sold in 
execution for it. Held on special appeal, 
that C. was not liable to refund the purchase- 
money. Bell r. Gubudas Roy - i A. C. 60 

8. Form of decree — Suit by purchaser for 

posseshionof share of aneestral estate.] In a 
suit for possession of lands under purchase of 
a share in an ancestral estate, the Judge, in 
pronouncing a decree for the plaintiff, ought to 
declare si>ecificaUy whether the plaintiff is 
entitled to recover the share in an undivided 
estate, or specific lands as representing that 
share. Ramlochan Das v, Mansub Ali, 

[i A. C. 65 

4. tSnitfor possession.] In a suit for 

recovery of possession of land, it was declared 
that the plaintiff was entitled to possession 
as owner, and ordered that the defendants 
should deliver to him posses<«ion as such. 
Held on appeal, that the decree should have 
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simply declared that the plaintiff was entitled 
to posseesion without any declaration of right 
as owner. Badhakribhna Sett v. Hara- 
KBI8HNA Das - - - - - i 0. C. 1 

6. In a suit to recover possession of a 

certain mouza, claimed by the plaintiff 
as a portion of his dar-patni talook, which 
was brought against several defendants, four 
other persons applied to be made defendants, 
on the ground that they were co-sharers with 
the defendants on the record in the property 
in dispute. The application was granted ; 
the added defendants were found to be pos- 
sessed of the share which they claimed ; and 
on the proofs which they adduced the plain- 
tiff 's claim was dismissed. The plaintiff's 
claim as against the original defendants who 
made no opi>06ition was decreed in special 
appeal, on the ground that they should not 
have been made defendants, and that the 
plaintiff was not bound to prove his case 
against anybody else but the person against 
whom he had brought the suit. Held that, 
upon the one issue common to all the defend- 
ants, vix.i whether the property claimed was 
in the plaintiff's talook or in that of the 
defendants, the Court could only come to one 
consistent finding; and that on the finding 
of the facts in the Court below the suit should 
be dismissed against all the defendants. Kali- 
PBABAD Singh v. Jainabayan Boy, iii A. 0. 24 

6. Enhancement of rent, grounds forj] 

In decreeing enhanced rent, it is necessary to 
specify distinctly on which of the grounds 
stated in the plaint enhancement is allowed. 
Oanga Nabayan Das v. Saboda Mohan Roy 
Chowdhry - - - - -iiiA.C. 230 

7. Suit by mortgagee against the mort- 
gagor and pnreliosers of the mortgaged pro- 
perty,'] In execution of a decree, the right, 
title, and interest in two parcels of property 
of a judgment-debtor, who had previous to 
the attachment executed a simple mortgage 
thereof to A. was sold ; and B. and C, respec- 
tively purchased them at different prices. 
A, sued the mortgagor and the purchasers B. 
and C, for enforcing his lien on the two par- 
cels of property. The suit was dismissed by 
the first Court ; but on appeal, the order was 
*' appeal decreed." A, entered into a compro- 
mise with B , and entered satisfaction of a 
moiety of the decree. He afterwards issued 
execution of the other moiety against C, and 
compelled him to pay. C. now sued B. for 
recovery of the proportion of the amount 
paid by him to A., but which, according 
to the valuation of the respective properties, 
should have fallen into the share of B. 
Held, that the proper decree in the suit of 
A. against the mortgagor and B, and C. would 
have been a money-decree against the mort- 
gagor only, with a declaration that the two 
properties were liable to be sold, clear of sub- 
sequent incumbrances, in satisfaction of the 
mortgage-bond debt. Bhaibab Chandba 
Hadak v. Nadyab Chand Pal - iii A. G. 857 



W£lC2,'E&^eontinved. 

8. Widow in possession of estate as se- 

cnirityfor doner.'] Where a woman is in pos- 
session of her husband's estate as security for 
unpaid dower, the proper decree in a suit 
against her for possession by the heir, is a de- 
T)ree for possession subject to the amount 
due, with a direction for an account as to 
mesne profits received by her. Mahomed 
Ameeboddeen EIhan v. Mozuffbb Hossein 
Khan - - - - - - v P. C. 570 

9. Suit to set aside deed of sale.] Quaere. 

— Where it has been found that, as to a cer- 
tain portion of the consideration-money of a 
deed of sale of joint ancestral property, there 
was a legal necessity, is it a correct piinciple' 
to uphold the deed as to that portion of the 
land which bears the same proportion to the 
whole quantity conveyed, as the money bor- 
rowed for the discharge of the legal necessity 
bore to the whole amount of the consideration- 
money? Bajabah Tewabi V, Lachman 
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10. Money-decree in suit for foreclosure 

or sale.] A mortgagee sued for foreclosure or 
sale in the usual form. The suit was unde- 
fended. The plaintiff elected to take a simple 
money-decree against the mortgagor. The 
following words were appended to the de- 
cree : — " Note. — The equity of redemption in 
the property comprised in the mortgage is not 
liable to attachment and sale under this de- 
cree." After ineffectual attempts to realise 
his debt, the plaintiff applied to the Court for 
liberty to sell the mortgaged premises. Held, 
that the Court had a discretionary power to 
grant or refuse the sale. The note at the end 
of the decree did not amount to an absolute 
prohibition against the sale, but was merely 
meant as a guide to the Court which should 
have to execute the decree, and to show that 
execution should not issue against the equity 
of redemption, except by special leave of the 
Court. The Court made an order as if there 
had been a decree for sale in the first instance, 
except that the account was to be treated as a 
final account at the date of the decree. Neb- 
bun j UN MOOKEBJEB V. OOPENDBO NABAIN 
Peb - - - - - - -x57 

11. High Court affirming decree of Mo' 

fmsU Court.] The ruling in Chowdhry Wahid 

Ali V. Mullick Inayet Ali (vi 62) that, whether 
the decree of the lower Court is reversed, or 
modified, or affirmed, the decree passed by the 
Appellate Court is the final decree in the suit, 
and as such the only decree which is capable 
of being enforced by execution, not dissented 
from, except that it was suggested that, in all 
cases it may be expedient expressly to embody 
in a decree of affiimance so much of the de- 
cree below as it is intended to affirm, and thus 
avoid the necessity of a reference to the super- 
seded decree. Qitare. — Can the ruling in 
Anandmayi Dasi v. Pumo Chandra Boy (Sup. 
Vol. 506) be supported 7 Eistokinkeb Ghose 
Boy v. Bubbodacaunt Sinqh Boy, x P. C. 101 

12. Pardanashin — Suit by, to set 

aside deed.] In a suit by the heirs of a 
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Mahomedan pardanojthin lady to set aside a 
deed of sale execated by her, whilst Hying 
apart from her relations, in the house of the 
purchaser, who had occasionally acted as her 
muktar, — held, that where the substantial re- 
lief prayed for is that the deeds should be set 
aside, the Court is not justified in substituting 
therefor a mere declaration of the plaintifiTs 
title. Thakooe Dben Tbwarby v. Ali Hos- 
SKiN Khan - - - - xiii P. C. 427 

18. Amendment or alteration of^-Con- 

Jirmation of^ by High Court in appeal.'^ After 
a decree has been confirmed by the High Court 
.on appeal, the subordinate Court has no power 
to make any alteration in it. Onraet v. 
Sankab Dutt Singh - - - ▼ Ap. 60 

14. Power to amend de&ree — JUistake.'] 

A. obtained a decree for costs in a suit brought 
by B. against A, and the decree was confirmed 
on appeal to the High Court on 18th June, 
1869. On 13th December, 1871, A, applied for 
execution of the decree, but it was found that 
the decree omitted to specify from whom A. 
was to obtain his costs, and it was held that 
no execution could be taken oub under the 
decree. A., therefore, applied to the Judge who 
passed the original decree to amend the decree, 
and the decree was amended on 2l8t August, 
1872, by inserting B, as the party who was to 
pay A.'s costs. A. then made a fresh applica- 
tion for execution, which was allowed. Beid. 
that the Judge had power to amend the decree 
notwithstanding it had been appealed from 
and confirmed by the High Court, and such 
order was appealable. Chowdhry Goluck 
Chundbe v. Chowdhby Ganoa Narain, 

[zi 868 and xi 868 note 
Zuhoob Hossein v. Musst. Syedun, 

[xi 367 note 

15. - — Uncertainty in decree — Execution.'] 
Where a decree is so uncertain that it is 
impossible to ascertain what is decreed, a plain- 
tiff cannot be put into possession of any other 
thing by execution than that which the decree 
describes. Evidence cannot be given in the 
execution department to amend any uncer- 
tainty in the decree. The law allows certain 
matters to be ascertained in execution, but 
beyond those it is the duty of the Judge to 
take care that his decree is so precise that it is 
capable of execution without leaving it to the 
Court of execution to decide what the Judge 
intended to decree. The necessity of certainty 
in decrees discussed. Dwarkanath Haldar 
V. Kamala Eanth Haldar - - iii Ap. 128 

16. Alteration of decree."] The High 

Court, on appeal from a judgment of the 
Recorder of Rangoon, directed that an account 
should be taken between the parties, and that 
in default of payment of the amount thereby 
found to be due from the defendant to the 
plaintiff within three months, a sale of the 
mortgaged property should be effected. On 
the 18th March, 1872, an order was passed by 
the Recorder of Rangoon, which was as fol- 
lows : — " By consent the property subject to 



DECREE — continned. 

the equitable mortgage to be given up to the 
plaintiff in satisfacSon of all claims and de- 
mands against the defendant under the decree 
of the High Court." On the 3id July, 1872, 
the Recorder directed the defendant to execute 
within six days a conveyance of the mort- 
gaged property to the plaintiff. On the lltii 
July, 1872, the Recorder declared that, if the 
conveyajice was not executed within twenty- 
four hours by the defendant, the Court would 
execute it, and accordingly on the 12th July, 
1872, the Court executed the con veyance. Eeldy 
that the Recorder had no power to pass the 
order of the 18th March, 1872, and that the 
defendant could not be required to execute 
the conveyance. AziMNi^^LAH Moodeen v. 
Cruikshank - - - - - xi 67 

17. Effect of -- Estoppel.] A decree, 

until it is set aside, is, as between the parties 
to it. conclusive both as to the rights of those 
parties and the character in which they sue. 

Bh AW ARAL SiNOH V. RAJENDBA PbATAP 

Sahoy - - - - - V F, B. 321 

18. Proceedingt to set aside decree — 

Application for review.'] The proper course 
for a party desiring to set aside a decree passed 
against him by a competent Court, which he 
alleges to have been obtained by fraud, is to 
apply to the Court which passed the decree to 
review and alter it, and not to bring a suit for 
declaration of his right by setting aside such 
decree. Mbwa Lall Thakub v, Bhujhun 
Lall - - - - - xiii Ap. 11 

19. Jurisdiction to revise decree. — In a 

suit for recovery of a sum of money expended 
towards improvement of a joint property, the 
Court pass^ a decree that, if the defendant 
would contribute towards payment of the 
expenses for the improvement, he would be 
entitled to a proportionate share of the profits. 
No steps were taken by the plaintiff from 1863 
to revive the decree ; but on the application 
of the defendant tendering the amount due 
from him, and praying to be put in possession, 
the lower Courts restored the decree, and 
passed an order in his favour. Bield^ tiiat the 
lower Courts had no jurisdiction to revive a 
decree at the instance of the judgment- 
debtor. NiLAMBAB Sen v. Kali Kibhob Sen, 

[iU Ap. 04 

20. Construction 1341 ofV7th Jnne^ 1842. 

Purchase of decree.] The plaintiff purchased 
lands which had been pledged to the defendant 
on a bond, and, subsequently, in order to pre- 
vent their being taken in execution of a decree 
obtained by the defendant for the amount of 
the bond, the plaintiff purchased the decree 
from the defendant, who, notwithstanding, 
took out execution against the lands and sold 
them as though the decree had never been 
sold. In a suit by the plaintiff to recover 
possession of the lands and for reversal of the 
execution-sale, held, it was no defence that the 
plaintiff had not notified this purchase of the 
decree to the Court in compliance vdth Con- 
struction 1341 of 17th June, 1842. Sitaram 
Sahu v. Mohan Mandab - - Sap. Vol. 846 
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DECREE AGAHIST OIE OF SEVERAL JOIHT 
DEBTORS. 

See CONTKIBUTION, SmT FOB. 

DECREE AGAINST WIDOW PERSONALLY. 
See Hindu Law, Widow. 

DECREE, ASSIGNMENT OF. 

See Benami Pubohabb. 

Civil Pbocedubb Code, s. 208. 
Set -OFF. 

DECREE BARRED BT LIMITATION. 
See Evidbncb. 

DECREE, COPT OF, DEDUCTION OF TIME NECES- 
SAR7 FOR OBTAINING. 

See Limitation Act IX of 1871, s. 13. 

DECREE, ENDORSEMENT OF, UNDER ACT XXIII 
OF 1840, 8. 1. 

See Civil Pbocedube Code, b. 81. 
DECREE, EX PARTE. 

See Beng. Act VIII of 1869, s. 103. 
Civil Pbocedube Code , b. 119. 

DECREE FOR PERFORMANCE OF A PARTI- 
CULAR ACT. 

See Civil Pbocedube Code, s. 200. 
DECREE, FORM OF. 

-S«d Restitution of Conjugal 
Bights. 

DECREE, GROUND FOR OBJECTING TO. 
See Sebvice of Summons. 

DECREE OBTAINED ON PLAINT INSUFFICIENT- 
LY STAMPED. 

See CrviL Pbocedube Code, s. 272. 

DECREE OF SMALL CAUSE COURT, SUIT ON. 

See Evidence. 
DECREE, PARTIES APPEARING IN, WHO WERE 
NOT PARTIES TO SUIT. 

See Act XXIII of 1861, s. 11. 

DECREE PAYABLE BT INSTALMENTS. 
See Attachment. 
Bond. 

Civil Pbocedube Code, s. 206. 
DECREE, REVERSAL OF WHOLE, ON APPEAL 
B7 ONE DEFENDANT. 

See Civil Pbocedube Code, s. 337. 
DECREE, SATISFACTION OF. 
See Cboss-Decbeb. 

Nazib, Liability of. 
Succession Act, s. 282. 
DECREE, TRANSFER OF, FOR EXECUTION. 
See Beng. Act III of 1870. 

Civil Pbocedube Code, s. 286. 
Execution of Dbcbbb. 
DECREE WRONGLT EXECUTED. 

See Act XXIII of 1861, s. 11. 
DECREE-HOLDER, ARRANGEMENT BETWEEN 
DECREE-HOLDER AND ONE OF SEVERAL 
JUDGMENT-DEBTORS. 

See Debtob and Cbeditob. 
DECREE-HOLDER, LIABILIT7 OF, WHERE PRO- 
PERT7 IS WRONGLT SEIZED. 

See Sale in Execution of Dbcbbe. 
DECREE-HOLDER, PURCHASE BT. 

See Sale fk Execution of Decbeb. 



DECREE-HOLDER, RIGHT OF ONE AGAINST 
ANOTHER. 

See Civil Pbocedube Code, s. 246. 

DEDUCTION OF TIME, SUIT IS BEING PROSE- 
CUTED IN COURT WITHOUT JURISDICTION. 
See Limitation Act XIV of 1869, 
s 14. 
DEED, EXECUTION OF. 
See Estoppel. 
Evidence. 
Evidence Act. 

DEED OF GIFT, CONSTRUCTION OF. 

See Hindu Law, Adoption. 
Hindu Law, Gift. 

DEED OF SALE, RECITAL IN. 

Sptf Hindu Law, Alienation. 
DEED, SUIT TO SET ASIDE. 

See Declabatoby Decbeb, Suit fob. 
Decbee. 
Dubess. 

Blt'EDS^Proof of genmneness of—SutpiMon.'} 
Deeds though nnregifitered (registration not 
being compulsory), when proved by all the 
attesting witnesses, and against which there is 
no evidence on the other side, ought not to 
be set aside on mere suspicion of perjury and 
forgery. Kali Chandba Chowdby v, Shib 
Chandba Bhadubi - - - Yi P. C. 601 

DEFAMATION — Penal Code, 9. 499.] The 
accused, an inspector of police, was sent to 
enquire if it was true that one Brojonath was 
a leader of dacoits. He reported that it was 
false, and that the Banias of the village were 
trying to get him punished from an ill-feeling. 
He added, ** I learnt from private enquiries 
that there is scarcely a woman in the houses 
of the Banias who has not passed a night or 
two with the defendant Brojonath.'* Commit- 
ment of the accused for trial for defamation 
under a 499 of the Penal Code supported 
under the circumstances of the case. In 

THE MATTEB OF THE PETITION OF BaJNABAIN 
Sein - _ _ _ _ YiAp.42 

DEFAMATION, SUIT FOR. 

See Special Appeal. 

DEFENDANTS, SEPARATE APPEARANCE OF. 
See Costs. 

DELAY OF MINOR IN REPUDIATING. 

See GuABDiAN. 
DEL CREDERE AGENT. 

See Limitation Act XIT of 1869, 

S. 1, CL 9. 

DELIVER7 OF POSSESSION, EXECUTION OF 
BILL OF SALE WITHOUT. 

See Vendob and Pubchaseb. 
DEMAND. 

See Limitation Act XIV of 1869, 
a 1, CL. 9 ; CL. 15. 
Mahomedan Law, Doweb. 
DEPOSIT OF ARREARS OF RENT. 

See Beng. Act VI of 1862, s. 4. 
Sale fob Abbeabs of Bent. 
DEPOSIT OF EARNEST-MONET. 

See Vendob and Pubchaseb. 
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DEPOSIT OF MOHET. 

See Limitation Act XIV op 1859, 

8. 1, CL. 9 ; CL. 15. 

Pabtiss. 

DEPOSIT OP TITLE-DEEDS.— &<mrt^—JW<fn— 
Equitable mortgage.'] The firm ot C. N. ^ Co., 
Csblcatta, had an aooonnt with a Bank, of which 
R. was nianagrer, under an arrangepaent that 
the Bank should discount bills accepted by C. 
N. 4* (>• toa certain amount, and that C. N. 
^ Co. should keep in the Bank a certain 
fixed cash balance. In November, R. finding 
tiiat the limit of the discount accommodation 
had been exceeded, and the cash account over- 
drawn, declined to discount any more bills 
unless security were given for the amount tiien 
due to the Buik. vl., the only partner in the 
firm of C. N. S^ Co. then in Calcutta, verb- 
ally promised on 24th November to deposit 
with the Bank the title-deeds of the premises 
in which C. N. ^ Co. carried on their busi- 
ness ; and in consideration of such promise, R. 
discounted further bills from 24th to 29th No- 
vember. A. sent to i2. a letter on 25th Novem- 
ber as follows : — " In pursuance of the conversa- 
tion the writer had with you yesterday, we now 
deposit the title-deeds of landed house pro- 
perty as security against our discouut 
account" The letter enclosed certain title- 
deeds, of which R. acknowledged the receipt 
R. subsequently discovered they were not the 
title-deeds which A, had promised to deposit, 
and of this he give A. a notice by letter on 
28th November. C. JV. ^ Co., on the 5th 
December, 1870, suspended payment, and by 
the usual order their estate and effects vested 
in the Official Assignee, who thereupon, find- 
ing that the Bank claimed a lien on the deeds, 
brought a suit against the Bank for recovery 
of them. Heldy that the Bank was entitled to 
retain the deeds as security both for the 
balance of the discount account existing at the 
time of the promise ' to deposit, and ^so for 
the bills discounted between the 24th and 
29th November. Semble.— The Bank was 
entitled to hold the deeds actually deposited 
as if they were the deeds which formed the 
subject of the verbal promise to R. Miller r. 
TheCuabtbbed Mkbcantilb Bank of India. 
London, Xnd China - - - vi 701 

2. Where title-deeds of land hod been 

deposited by a debtor with the Bank of Bengal, 
and a letter was given authorizing the Bauk 
to sell the land and apply the proceeds in 
liquidation of a debt then existing and due to 
the Bank, it was held that a valid equitable 
mortgage was thereby created in favour of 
the Bank as a security for the money due. 

IBBAHIM AZIM V. CRUIKSHANK - Vii 668 

8. The defendant deposited certain 

title-deeds with the plaintiff as security for 
the repayment of Rs. 1.200 lent him by the 
plaintiff at the time the deposit was made. On 
the evening of the same day, the defendant, 
by way of further security, gave to the plain- 
tiff a promissory note for the amount of the 
loan and endorsed thereon the following 
memorandum : *' For the repayment of the loan 
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of Rs. 1,200 and the interest due thereon of the 
within note of hand, I hereby deposit with the 
plaintiff, as a collateral securil^ by way of • 
equitable mortgage, title-deeds or my property. 
Held, the equitable mortgage was complete 
without the memorandum ; ^e memorandum 
was not a writing which the parties had made 
as the evidence of their contract, but only a 
a writing which was evidence of the fact from 
which the contract was to be inferred Ebdar- 
nath Dutt v. Shamlall Ehettrt zi 406 

DEPOSIT TO PROTECT TENUBE FBO^ SALE. 
See Sale fob Abbbabs of Rent. 

DEPOSITIONS. 

See Evidence. 
Evidence Act. 

DEPUTT COLLECTOR, JURISDICTION OF. 
See Bbno Act VI OF 1862, B. 19. 

DEVISEE UNDER WILL. 

See Certificate of Administration. 

DILUVION. 

See Accbetion. 

DIRECTORS. 

Stfe Company. 

DISAPPEARANCE. 

See Hindu Law, Pbesumption of 
Death. 

DISBURSEMENTS, LIEN FOR. 

See Bottom ey-Bond Holder. 

DISCHARGE OF ACCUSED. 
See Complaint. 

Criminal Pbocedube Code Xof 

1872,8. 296 and 8. 297. 
MA6I8TBATB. POWEBS OF. 

2. Criminal Procedure Code (Act XX V 

of 1861), 89. 260, 261, 266, 4S5— ilc^ VIII of 
1869, #. 436 — Sessions Judge^ power of^ Where 
no formal charge has been drawn up by the 
Magistrate under s. 260 of Act XXV of 1861, 
and the accused has not been called upon under 
s. 261 to plead thereto, and is not tried 
thereunder, a release by the Magistrate of the 
accused does not amount to an acquittal under 
s. 266, but simply to a discharge under s. 260. 
Under such circumstances, s. 435, Act VIII of 
1869, empowers a Sessions Judge to direct the 
committal of the accused to take their trial. 
In BE Jagabanbhu Mtti v. Oobebdhan 
Beba - - - - - - iv A. Cr. 1 

8. Where an accused person has been 

discharged by a Magistrate under s. 260 of the 
Criminal Procedure Code, after enquiry into 
the case, the Court of Session cannot, under 
s. 436, remand the case for further enquiry. 
In the mattbb of the Petition of Cah- 
PEB8Z - - - - - -ix887 

4. Where a Magistrate had discharged 

an accused under s. 260 of the Criminal Fto- 
cedure Code, and afterwards the Sessions Judge 
having remauded the case for further enquiry 
re-tri^ it and convicted the accused, the High 
Court, while holding that the Sessions Judge 
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DISGHABGE OF ACCUSBiD—eontinwd. 

had BO power to make the order of remand, 
upheld the conviction. In the matter op 
THE Petition of Jiat Sahu - - is 889 

DISCHARGE OF JUDOHElfT-DEBTOR. 

See Civil Procedube Code, s. 273. 
Subsistence-Money. 

DISHERISON. 

See Hindu Law, Will. 

DISHONOR, NOTICE OF. 

See Bill of Exchange. 
Hindu Law, Contract. 
Hundi. 

Mahomedan Law, Bill of Ex- 
change. 

DISMISSAL OF APPEAL FOR WANT OF PROSE- 
CUTION. 

See Appeal to Privy Council. 
Prtvy Council, Practice of. 

DISMISSAL OF CHARGE. 
See Complaint. 

DISMISSAL OF PETITION, SETTING ASIDE 
ORDER FOR, ON ACCOUNT OF FRAUD. 
See Insolvent Act. 

DISMISSAL OF SUIT FOR DEFAULT IN AP- 
PEARANCE. 

See Civil Procedure Code, ss. 110, 

111, 114, AND 217. 

DISMISSAL OF SUIT FOR INSUFFICIENT 
STAMP. 

See Appellate Court. 
DISMISSAL OF SUIT FOR MULTIFARIOUSNESS. 

See Res Judicata. 

DISPOSSESSION IN EXECUTION OF. DECREE 
AGAINST ANOTHER PART7. 

See Civil Procedure Code, s. 269. 

DISTRESS. 

See Insolvent Act, ss. 7 and 22. 
Landlord and Tenant. 
DISTRIBUTION OF SALE PROCEEDS. * 

See Attachment. 

DISTRICT JUDGE. 

See Beno. Act VIII of 1869, s. 102. 

DISTRICT JUDGE, POWER OF. 
See Review. 

DISTRICT, SUBDIVISION OF. 

See Beng Act VI op 1862, s. 20. 

DISTRICTS TO WHICH THE PERMANENT SET- 
TLEMENT HAS NOT BEEN EXTENDED. 
See Act X of 1859, ss. 15 and 16. 

DIVESTING OF PROPERTY. 

See Hindu Law, Inheritance. 
Hindu Law, Widow. 

DIVIDEND IN RESPECT OF DEBT AGAINST AN 
ESTATE. 

See Administration, Suit for. 

DIVISION BENCH OF HIGH COURT, POWER OF. 
See English Committbb. 

DIVORCE. 

See Mahomedan Law, Divorce. 



DIVORCE ACT (IV OF 1869) — JurMictitm— 
Damages.'} The High Court has jurisdiction 
to admit a petition for divorce, where the 
parties are resident, and the adultery is com- 
mitted, in the district of the 24-Perganna8. 
Principle on which the Court will assess 
damages discussed. Kelly v, Kelly and 
Saunders - - - - iii 0. C. 67 

, 88. 4 and IS— Matrimonial jurisdiction — 

Marriages-Nullity.'] The High Court cannot 
entertain a suit of a matrimonial nature 
otherwise than as provided by the Indian 
Divorce Act ; and, therefore, has no jurisdiction 
to make a decree of nullity on the ground 
that the marriage was invalid. Gasper v. 
GoNSALVES - - - - - ziii 109 

, 8. 7—Praetice-^Inspeetion of letters.'} The 

respondent is entitled to have brought into 
Court letters written to her by l£e peti- 
tioner, while the facte to which they speak 
were fresh in her memory. If the petitioner 
has none, he should make an affidavit to that 
effect. Gordon v. Gordon - iii 0. G. 100 

, 8. 11 — Addition of co-respondent — Prosti' 

tute — Amending petition — Laches of petitioner.} 
Under the Divorce Act, IV of 1869, the addition 
of a co-respondent is not necessary if the wife 
has been leading the life of a prostitute, and 
the petitioner luiows of no person with whom 
adultery has been committed. Where the res- 
pondent was living not a life of promiscuous 
intercourse with all who sought her, but living 
with separate persons in succession, and pro- 
fessed to be able to attribute her respective 
children to a father, she was held not to be 
leading a life of prostitution within the mean- 
ing of the Act. Where a petitioner neglected 
for fourteen years to take any steps to obtain a 
separation from his wife, whom he knew to be 
living in adultery, the Court refused to allow 
the petition to be amended by the addition 
of co-respondents. Boe v. Boe - iii Ap. 9 

, 88. 18 and 14 — Cruelty — Condonation.'} 

The petitioner sued for a divorce on the ground 
of his wife's adultery. The adultery was 
admitted, but the respondent proved that her 
husband had been guilty of various acts of 
cruelty towards her, which disentitled him 
to have an unconditional divorce, and claimed 
on this ground a right to a judicial separation 
with aUmony, under s. 16 of the Indian 
Divorce Act. She was at the time of the suit 
living with the co-respondent. Held, that the 
respondent was not entitled to a decree for 
jucUciid separation with alimony. The Court 
has discretion, under s. 14 of the Act, to 
refuse a decree for divorce if the petitioner 
has been g^ty of cruelty, although the cruelty 
may have been condoned. Ss. 13, 14, and 16 
of the Indian Divorce Act commented on. 
Gordon v. Gordon and Sarah - iii 0. C. 186 

8. The cruelty must be specifically 

pleaded, and if it is not, the Court wiU not 
allow the issue to be raised or evidence giyen 
of it. Kelly r. Kelly and Saunders, 

[iii Ap. 
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DIVOSOE ACT (IV OF lS»9yH!ontinned. 

, B. 16 — Motionto make decree nisi absolute — 

Service of decree niei on respondent and co-res- 
pendent — Practice.^ When an application was 
made by the petitioner to make absolute a 
rule nisi for dissolution of his marriage with 
the respondent, and it appeared he had tried in 
yain to discover the respondent and co-res- 
pondent so as to serve them with notice of the 
decree nisi, the Court made the decree absolute 
without such service. Wabdbn v. Warden, 

[ix Ap. 89 

8. Application to make decree nisi 

absolute — ybtioe.^ The parties against whom 
a decree is made in a suit for divorce against 
tiiie wife, cannot come in to show cause why a 
decree nisi should not be made absolute : there- 
fore, in an application to make the decree 
absolute, it is immaterial that the respondent 
has had no notice of the application. Willis t^. 
Willis - - - - - iv 0. C. 62 

, 8. 17— ^c* XIV of 1859, *. 1, cl 16.] 

Act XIV of 1869, s. 1, cl. 16, does not apply to 
divorce suits. A decree of a High Court con- 
firming the decree by a District Judge for 
dissolution of marriage reversed, so far as it 
a£fected the co-respondent, and condemned him 
in costs. Hay v. Gobdon - - x P. C. 801 

, 8. 86 — Costs of respondent — Succession 

Act (X of 1865), s. 4.1 In a suit by a husband 
for a divorce on tiie ground of his wife's adul- 
tery, an application was made that the peti- 
tioner should be directed to pay the respondent's 
costs. The marriage took place after the 
passing of the Succession Act, 1865, and it was 
contended that as s. 4 of tiiat Act did not 
allow the husband to acquire any interest in 
his wife's property, he would not be made to 
pay her costs ; there was, however, no evidence 
before the Court that the wife had any separate 
property, and the application was granted. 

BROADHBAD V. BBOADHEAD - - V Ap. 9 

2. Payment of wife^s costs.'] On an 

application by the wife that a sum should be 
paid into Court to cover her costs of a suit for 
divorce in which she was respondent, the Court 
ordered the Registrar to estimate the probable 
expenses of the suit from the commencement to 
the date of final hearing : such sum was ordered 
to be paid into Court; the wife's proctor to 
have a lien on the sum to the extent of his 
costs. An application that the amount esti- 
mated should be paid out of Court to her, was 
1 efused ; but the Court granted an application 
that the respondent's costs incurred shoiQd 
be taxed, and the amount thereof be paid out 
of Court to her proctor. Kbllt v. Kelly and 
Sauudbbs - - - - - iii Ap. 6 

8. Suit for hidicial separation — Return. 

to cohabitation — Withdrawal of suit^ Costs,] 
Where, in a suit by a wife agtunst her husband, 
the attorney for the petitioner made an appli- 
cation on notice to the i>etitioner, the respond- 
ent, and the respondent's attorney, for an order 
that the suit be dismissed or withdrawn ; and 
that the petitioner's costs be taxed and the 
amount thereof be paid to him by the respond- 
ent, and stated in his affidavit that he had ins- 



DIVOSGE AOT (IV OF 1889), s. ^^--continued, 

tituted the suit under the instructions of the 
petitioner ; that the parties had returned to co- 
habitation and the suit had been amicably set- 
tled; that the petitioner had since instructed 
him to withdraw the suit, and the respondent 
would pay the costs, for which purpose he had 
drawn a petition, which the respondent's attor- 
neys wotdd not agree to, the Court granted the 
application, so far as to direct that the costs of 
the petitioner's attorney, when taxed, should be 
paid by the respondent, but refused to make 
any order for the withdrawal or other final dis- 
posal of the suit, and ordered that the attorney 
should personally bear the costs of the appli- 
cation. P 0. P - - - ix Ap. 6 

, 8. 86— 4^'^^^^^^^ /^ alvmony,] In an 

application for alimony it is sufficient to set 
out the fact of the marriage in the petition. 
An affidavit to that effect is unnecessary. In 
making the application, it is sufficient to show 
the Court ihat t^ere has been a ceremony 
which might be a valid marriage ; and, there- 
fore, where the petitioner was shown to be 
the respondent's deceased wife's sister, alimony 
was granted. Cbump v. Cbump - iii 0. C. 101 

2. AlviMny pendente lite — Practice.] 

Alimony pendente lite will be granted by the 
Court from the date of the service of citations, 
not from the date of the return. Kelly v. 
Kelly and Saundbbs - - - iii Ap. 6 

8. Alimony pendente lite — Wife living 

with co-respondent — Costs^^ In a suit by the 
husband for a divorce on the ground of his 
wife's adultery, where it is found that the 
wife is at the time of presenting the petition 
living with the co-respondent, or living apart 
from the husband, under such circumstances 
that she does not pledge his credit, an appli- 
cation by the wife for aiimonj pendente lite 
will be refused. Sevible. — The wife's costs, 
however, will be allowed. Gobdon v. Gobdon 
AND Saban - - - - iii Ap. 18 

4. Alimony — Failure to pay — Attach- 
ment of respondent.] The respondent in a 
suit brought by a wife for the dissolution of 
her marriage, was ordered to pay her Rs. 120 
a month for alimony, and to pay into Court 
Rs. 2,000, the certified amount of her costs. 
On his failure to pay this sum, he was directed 
by a further order to pay into Court to the credit 
of the suit Rs. 300 monthly ; out of which 
Rs. 120 were for alimony, and the balance for 
costs. The respondent continued in receipt of 
his usual income, but failed to make the pay- 
ment directed by the order of the Court, and 
subsequently filed lus petition of insolvency ; 
in his schedule he entered the Accountant- 
General as a creditor for Rs. 2.000, but made 
no mention of his liability for alimony, and he 
had not filed any accounts. On an application 
by the petitioner for his attachment stating 
the above facts, the Court granted the attach- 
ment. Gbobob v. Gbobgb - - xi Ap. 2 

, 8. 87 — Permanent alimony.] Principle on 

which the Court will grant permanent ali- 
mony. Obd v. Obd - - ~ V Ap. 84 
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DIVOSCE ACT (IV OF 1869), s. Zl—eontintied, 

2. AduUery and desertion — Delay in 

bringing enit—Permanent alimony.! A wife 
brought a enit for a dissolution of marriage 
on the ground of her husband's, adultery and 
desertion. The desertion took place twenty- 
four years before the suit was brought, and 
eyer sinoe the husband had made his wife an 
allowanoe; Latterly his circumstanoes had 
considerably improved. The Court^ gave a 
decree for dissolution, but in determining the 
suitable amount of permanent alimony it took 
into consideration the circumstanoes of the 
husband at the time of the desertion, and 
refused to give the wife the full advantage of 
the present improved circumstances of the 
husband. Smyth v. Smtth - - v Ap. 153 

8. Alimony — Coets.l The Court has 

power, under s. 37 of Act tV of 1869, to order 
permanent alimony to the wife when a husband 
obtains a divorce on the ground of her adultery. 
Kbllt r. Kelly and Saukdebs - - v 71 

, s. 40 — Order as to marriage settlement,'] 

By an ante-nuptial settlement, A, settled cer- 
tain immovable property in Calcutta, to which 
he was absolutely entitled, upon himself for 
life, then upon his intended wife for life, and 
then upon the children of the marriage ; but 
in the event of the intended wife dying in his 
lifetime without leaving issue, then opon him- 
self, his heirs and assigns for ever. The mar- 
riage having been dissolved on the ground 
of the adultery of the wife before any chil- 
dren were bom of the marriage, and the wife 
having subsequently married the co-respondent, 
by whom she had children, and with whom 
she continued to live, the Court, under & 40, 
Act IV of 1869, declared the settlement void 
as regarded tilie wife, and directed the trustees 
to reconv^ the property to ^. for an absolute 
estate. Wood v, wood - - - ziv Ap. 6 

, 8. 41 — Snit by nife forjudicial separation 

— Oiutody of children,'] mien a wife obtains 
a decree for judicial separation on the ground 
of her husband's cruelty and adultery, and 
there is nothing to impeach her own conduct, 
the Court will allow her to have the custody 
of the children. Haclsod v, Haclbod, 

[Ti818 

ft. Adultery of wife — Access to chil' 

dren,'] When the marriage is dissolved on 
account of the adultery of the wife, she is not 
entitled to have access to the children of the 
marriage. Kblly v, Kblly and Saundebs, 

[v71 
9 46 — Practice as to filing written state- 
ments.'] In a suit for divorce on the ground of 
the wile's adultery, the co-respondent svo motu 
filed a written statement only four days 
before the hearing, and gave notice thereof 
only one day before. In an application to 
have it taken off the file as not being filed 
within time, held, that there was nothing 
in the rules of Court, or the Code of CivU 
Procedure, by which the proceedings under the 
Act are to be regulated (s 46), which makes 
it compulsory on a party who tenders a writ- 



DIVOSOE ACT (IV OF 1869), s. 4S— continued. 

ten statement of his own accord to present it 
before the first hearing of the suit. Abbott 
V. Abbott and Cbump - - iv 0. C. 51 

, B. B^^Witness,] The respondent in a 

suit for divorce under Act IV of 1869 can be 
examined as a witness. By the 62nd section, 
she may be compelled to give evidence in the 
cases there supposed. In other cases her evi- 
dence is admissible if she offers herself as a 
witness. Kelly v. Kelly and' Saundebs, 

[iii Ap. 6 

, B. 56 — Right of co-respondent to he heard 

on appeaL] A husband brought a suit for di- 
vorce against hie wife on the ground of her 
adulteiy ; the co-respondent appeared in that 
suit. The respondent appealed on the ground 
(inter alia) that on the evidence the Court 
ought to have held that the adultery was not 
proved. Beld, that in that appeal the co-res- 
pondent was not entitled to be heard in opposi- 
tion to the appCMBkl. Kelly v. Kelly and 
Saundebs - - - - - ¥71 

DOOnXEVT TtfntTT TEAB8 OLD. 
See EviDBNOE. 

DOCUHEVTS. 

See Civil Pbocedube Code, s. 128. 
Evidence. 

DOCIJMEFrS, COPIES OF. 

See Pbisoneb, Bight of. 

DOGUMEHTS, BECEPTIOH OF, AFTER FILITO 
PLAINT. 

See Civil Pbocedube Code, s. 39. 

DOMESTIC SERVANTS. 

See Act XIII OP 1869. 
Will. 

DOMICILE. 

See Mabbiaoe, Validity of. 
Will. 

DONATIO MORTIS CAUSA. 

See Hindu Law, Gift. 

DOWER. 

^^Mahomedan Law, Dowbb. 

DOWER, CAUSE OF ACTION IN RESPECT OF. 

5etf Limitation Act XIV op 1869, 
s. 1, CL. 9. 

DOWER, LIEN FOR. 

See Res Judicata. 

DOWER, SUIT AGAINST WIDOW IN POSSES- 
SION OF ESTATE AS SECURm FOR. 
See Decbeb. 

DURESS— iSwi^ to set aside deed — Restoration 
of advantage accruing to plaintiff under deed.] 
Where one seeks to set aside a deed on account 
of duress, and such duress does not amount to 
personal duress, but merely to pressure by 
threats as of injury to property, tiie plaintiff 
must offer to restore any benefit accruing to 
him under the deed. Guthbie v. Abul Ma- 
ZAFFEB - - - - -viiP. 0. 680 

2. Common assembly— Damage done to 

property] Coercion to form a member of a 
common assembly by the members of which 
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l>lJUSBB'-oontinued. 

damage has been done to property, or ooeroion 
to bear a part in the damage, is no excnse 
from reeponsibility in a civil suit for compen- 
sation. Gakesh SmoH V. Ram Raja, 

[iu P. C. 44 

DWELLUrG-HOUSE, LANDS APPUBTENAlfT TO. 
See Enhancement of Rent. 
Jurisdiction op Revenue 
.Court. 

EASEMENT. 

See Prescription. 
User. 

EJECTMENT ON EZPIE7 OF LEASE. 
See Act X of 1859, s. 25. 
Landlord and Tenant. 

EJECTMENT, EIGHT OF. 

See Right of Occupancy. 

EJECTMENT, SUIT FOS. 

See Acquiescence. 

Limitation Act X OP 1869. 

ENCSOACHMENT. 

See Landlord and Tenant. 

ENDORSEMENT. 

See Evidence. 

ENDORSEMENT, FORGED. 

See Hundi, Suit on. 

ENDORSEMENT TO ALLOW THIRD PERSON TO 
SUE. 

See Promissory Note. 

ENDORSEMENTS, LOSS OF NEG0CIABILIT7 OF 
NOTE B7 BEING COVERED WITH. 

See Government Promissory Note. 

ENDOWMENT. 

SeeAoTXX.ow 1863. 

Hindu Law, Endowment. 
Mahomedan Law, Endowment. 
Onus Probandi. 

ENGLISH COyaUTTER^DUmUsal of Mttneif— 
PoTver of Divifion Bench of High Court.'] A 
Munsif who had been dismisBed by an order of 
the English ' Committee, consisting of four 
Judges of the High Court, applied to a Divi- 
fdon Bench, consiBting of i^e Chief Justice 
and Hitter, J., to reconsider his case. The 
Chief Justice having dismissed his application, 
while Mitter, J., considered that he was enti- 
tled to a rehearing, he appealed under cl. 15 of 
the Letters Patent. The Court considered it 
unnecessary to enter into the merits of the 
questions raised, and Tield, that the Munsif 
having been removed by an order of four Judges 
forming the English Committee, no Division 
Bench had any power to reconsider, or review, 
or set aside, or to order the Judges of the 
English Committee to reconsider, review, or 
set aside the decision of the English Committee. 
In the matter of the Petition of 
HuRis Chunder Mitter - - x 70 
In re Dbnonath Mullick z 80 and 88 nots 



ENGLISH LAW. 

See MoRTOAOB 
Partnership. 

Territorial Law of British 
India. 

2. How for applicable to nativee of 

India/} It has always been the policy of 
the Courts of this country not to apply the 
strict rules of English law to natives of this 
country. Parabdi SAhani v. Mahomed 
HOSSEIN - - - - - i A. C. 87 

8. The principle that a party cannot 

both approbate and reprobate the same transac- 
tion is applicable to Indian cases. Shah Ma- 

KHANLAL V. SRIKRISHNA SINOH il P. C. 44 

ENHANCEMENT OF PUNISHMENT. 

See Criminal Procedure Code (Act 
X OF 1872), s. 280. 
Be vision. 
Sentence. 

ENHANCEMENT OF BENT. 

See Declaratory Decree, Sun for. 
Decree. 

Ghatwali Tenure. 
Kabuliat, Suit for. 
Limitation Act X of 1869. 
Onus Probandi. 
Bes Judicata. 
Sale for Arrears of Revenue. 

2. Priority of title or tenure.'] A snit 

for enhancement implies snch a priority of 
title or tenure existing between the paurties 
that a claim to some rent is leg^ally inferrible 
from it. The decision in Hani Sumomoyee y. 
Moharajah Suttees Chunder Roy (10 Moore*8 
I. A. 1 23) commented on. Sattasaran Ghosal 
V. MoHESH Chunder Mitter - ii P.O. 88 

8. Mouraei tentire,] A monrasi (per- 
petual) tenure does not necessarily carry 
with it fixity of rent ; it is matter of eyidence 
whether it does or not, therefore, the rent of 
snch a tenure may be liable to enhancement. 
Anandlal Dass V, Mubhun Ali, 

[ii A. 0. OS note 

4. — Snit for kdbnliat — Rate paid for 
similar lands.] In a suit for a kabuliat at 
an enhanced rate under a patta, the terms 
of which were that the lessee should hold the 
lands for four years rent-free ; that after 
measurement the lands were to be assessed ; 
that then he was to pay four annas a biga in 
the year 1265, six annas in 1266, and eight annas 
and three gandas in 1267 and for five years 
after : Held, this did not constitute a mokurari 
holding at a fixed rate. The case was remanded 
to ascertain what were the rates of similar 
lauds in the neighbourhood in 1274, and 
decree to be made accordingly. Kasimuddi 
Khandkar V, Nadir Ali Tarafdar, 

[U A. 0. 266 

5. Act X^/1859.*. 17, cl 8— 5«« for 

kabuliat,] Where a zemindar sued a ryot for 
enhancement of rent on the ground that he 
was holding more land than he paid for, the 
land in excess not being included in any 
patta which had been granted to the ryot, 



Digitized by 



Google 



( 206 ) 



DIGEST OP CASES. 



( 206 ) 



EHHAHCEMEIT OF REST'-conHnued. 

but being within his ' jote * — held, that the 
semindar oould properly sue for ezUianoement 
of rent under Act X of 1859, 8. 17, el. 3, and 
the Court would grant such relief, notwith- 
standing that the plaint also asked that exeon- 
tion of a kubuliat might be ordered after 
determining the rate of rent. Muktakbshi 
Dbbeb Chowdbain v. Sajed Sheik ii Ap. 6 

6. Act Xof 1869, 99. 13 and 17.] The 

defendant, as middleman, took a clearing 
lease of certain land, which it was agreed 
in the kabuliat he should hold during 1260 
without any rent; '* f or 1261, at the rate of 
Re. 1 per kanee ; for 1262, at Rs. 2 per kanee ; 
for 1263, at Rs. 3 per kanee ; and in 1264, at 
the full customary rate of Rs. 6 per kanee." 
The tenure was admittedly a permanent one. 
In a suit for arrears of rent for 1272, after 
notice of enhancement under s. 13, Act X of 
1869, held, that the intention was that, after 
1264, the rent should be fixed, and it was 
therefore not liable to enhancement. In such 
a suit, if the enhanoement be refused, a 
decree should not be given for arrears of 
rent at the rate agreed in the kabuliat. Soo- 

RABOONDEBY DABEE V, GOLAM AlLY, 

[Z7 p. 0. 185 BOtS 

7. — * Where it was stipulated in the patta 
that the land should be held rent-free for five 
years, from 1260 to 1264 ; that, for 1266, a rate 
of 6 annas a biga should be paid ; for 1266, 
10 annas a biga ; and that from 1257 the rate 
to be paid every year should be the •* pura 
dastur,** or full customary rate of 14 annas, — 
it was liald not to constitute a holding at a 
fixed rent. Bhabat Chandra Aitch v. 
Gattb Mani Dasi - - ii A. 0. 266 note 

8. Land with buildings — Mohtraru'] 

Where a patta was granted at " mokurari 
rates, and the lands were taken for erecting 
buildings thereon, and carrying on the works 
of an Indigo factory, — it was held to indicate 
a building lease at a fixed rent and a suit 
for enhancement would not lie in respect of 
such land. Kerbk v, Madanlal Doss, 

[i S. H. zi 

9. Jtir'vtdictlon of Revenue Court — Aet 

X of 1859.*. 23.] A suit will not lie in the 
Collector's Court to enhance the rent of land 
on which a shop stands, the shop being the 
thing for which rent is paid, and the land 
merely an adjuuct to it. Madan Singh o. 
Madan Ram Deb - - - - i S. N. zi 

10. Beng, Act VIII of 1869.] A suit 

for enhancement of rent under Beng. Act 
VIII of 1869 will not lie in respect of lands 
occupied by buildings. Bbojo Nath Kundu 
Chowdhby v. Stewabt - - viii Ap. 51 

11. A suit for enhancement of rent of 

land covered with buildings will not lie in the 
Revenue Court under cl. 4, s. 28 of Act X 
of 1869, but is cogrnizable only by a Civil 
Court. DUBQA SUNDARI Dasi V, BiBi Umda- 
TANNISSA - - - - - - iX 101 

Shaw Khaibuddin Ahmed v, Abdul Baki, 

[iu A C. 65 



EHHAHCEMEHT OF VBn-^eontinued, 

Chubch tf. Ramtanu Shaha - ix 105 note 
Ramdhun Khan r. Haradhan Pabama- 
NiCK - - - - ix 107 note 

In be Brammamyi Bewa (Mittbr, J., dis- 
senting) - - - - - ix 109 note 

12. Lands 9itnated in a town — Beng, 

Act VIII of 1869.] A suit cannot be main- 
tained under Beng. Act VIII of 1869 for rent 
at enhanced rates of land not used for agri- 
cultural or horticultural purposes, but situated 
in a town. Madan Mohan Biswas v, Stal- 
KART - - - - - - -ix97 

13. A plaintiff brought a suit for en- 
hancement of rent of lands occupied with 
buildings, um^.er Beng. Act YIII of 1869. 
Held, per E. JAOKSOX, J., that, though Beng. 
Act VIII of 1869 does not apply to lands used 
for building purposes, the Civil Court has 
jurisdiction to determine suite concerning the 
rent of such lands, and therefore had jurisdic- 
tion to entertain the present suit. Held per 
MiTTER, J., that the word ' land* in Beng. Act 
VIII of 1869 is used in its ordinary sense, quite 
irrespective of the purposes for which it is 
applied ; and that a suit for enhancement of 
the rent of land on which a house is built will 
lie under Beng. Act VIII of 1869. Braja- 
nath Kundu Chowdhry v. Lowthbr ix 121 

14. Lande for hvilding purposes — Battn 

landJ] Bastu land (land used for sites of 
houses) situated in a town cannot form the 
subject of suits under Act X of 1869 for en- 
hancement. Bastu land, which is the site of a 
house occupied by a ryot engaged in cultivat- 
ing the surrounding lands, does fall under the 
provision of Act X of 1859. Naimudda Jow- 

ADDAR V. MONCRIEFF - - - til A. C. 288 

EAILAS CHUNDER SlRKAR V. DUROADAS 

Tarapdar - - - -liiAO. 284 note 
15. ^^ Land had been let under different 
pattas to a man for building and horticultural 
purposes, to be enjoyed by him, his sons, and 
his sons* sons for ever at a rent mentioned in 
the pattas. Held, that the rent was not lia- 
ble to enhancement. Kailas Chandra Roy 
o. HiRALAL Seal - - - - ii A. 0. 03 

16. Dwelling-house in village — JnrisdiO' 

tion of Revenue Court.'] A suit tor enhance- 
ment of rent of a dwelling-house in a village 
is cognizable by the Collector. Abdul Hamid 
V. DoNAQBAM Dey - - - iii Ap. 188 

17. • Reg. XIX of 1814, s. 9^Lands ap- 
purtenant to a dwelling-house.] The defendant 
had been declared entitled, under s. 9, Reg. 
XIX of 1814, to hold certain lands as attached 
to his dwelling-house, at an equitable rent 
payable to the landlord. The landlord sub- 
sequently sued in the Revenue Court for en- 
hanoement of rent of these lands. Held per 
Gloyeb, J., that the rent so fixed on that land 
must be considered the fixed rent of the home- 
stead of the house and ground, and not there- 
fore capable of enhancement. Shaw Khai- 
buddin Ahmed o. Abdul Baki - iii A. G. 65 

18. Reg. VIII of 1793, *. 61.] Where 

a aemindar, a purchaser from a mortgagee 
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sued to enhance the rent of lands (part of 
the purchased zemindari) held on a ryoti 
kadimi tenure, which had existed more tiiian 
twelve years before the decenniid settlement, 
bub the holder of which had subsequently 
accepted a patta from the zemindar. — held, the 
acceptance of such patta did not debar the 
tenant from the right of exemption from en- 
hancement to which he was entitled by reason 
of the nature of his tenure. Such a patta may 
be confirmatory only, and ' is not inconsistent 
witii the presumption that a prior title existed. 
Semblt. — A claim to exempt a tenure from en- 
hancement, on the ground that it is a ryoti 
kadimi tenure, does not fall within Reg. 
VIII of 1793, 8. 51. Ramchukdeb Dutt V 

JOGBSHOHXTNDEB DUTT - > xil P. C. 229 

19. Reg, VIII of 1793, s, Bl^Aot Xof 

1859, s. 15.] A dependent talook created bei^re 
the decennial settlement is protected from en- 
hancement by 8. 51, Reg VIII of 1793, except 
under the circumstances therein mentioned. 
In a suit by a zemindar for enhancement, 
brought after Act X of 1859 came into opera- 
tion, against the holder at a fixed rent of a 
dependent talook, the latter is protected from 
ei^ancement by the provisions of s. 15 of that 
Act, notwithstanding decrees pronounced in 
previous litigation between the parties declar- 
ing l^e zemindar's right to enhance, and 
dirocting that the rent of the talook should be 
assessed at perganna rates, if it appear that the 
rent never has been assessed at perganna rates, 
and never has been enhanced, but has remain- 
ed unchanged from the time of the Permanent 
Settlement. Such decrees place the zemindar 
in no better position than other landlords, who. 
previously to the passing of Act X of 1859, had 
a good right to enhance, but whose right, not 
having been exercised from the time of the 
Permanent Settlement, has been taken away 
by the 15th section of that Act. Hubronath 
Roy V, GoBiND Ohundbb Dutt xv P. C. 120 

20. Act X of 1859, # IB^Presumpt'wnJ] 

In determining whether a party is entitled 
to the benefit of the presumption under s. 15, 
Act X of 1859, or not, the question to be tried 
is not whether the rent has been paid at a uni- 
form rate, but whether it has not been changed 
within twenty years prior to the institution of 
the suit. Ahmed Ali v, Golam Gafab 

[iii Ap. 40 

21. Purchaser at reoenite sale — Act I of 

1845, #. 2&^Act X of 1869, ss. 1, 3, 4.] Ryots 
who hold lands at fixed rates of rent which 
have not been changed from the time of the 
Permanent Settlement, are not liable to have 
their rents enhanced even at the suit of a pur- 
chaser at a side for arrears of revenue under 

Act I of 1815. HUBBTHITB MOOKEBJEE V. 

MoHESH Ghundee Banebjeb Sap. Vol. 628 

22. Act X of 1859, t$. 8, i^PresHmp- 

tion.'] In a suit for enhancement of rent, a 
ryot 18 not to be precluded from the benefit of 
the presumption under s. 4 of Act X of 1859, 
on proof of having held at a fixed rent for a 
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period of twenty years, merely beoause he has 
failed to prove a patta which he has set up not 
inconsLBtent with that presumption. Gibish 
Chandba Bose v. Kali kbishna Haldab, 

[Sup. Vol 688 

29. Act X of 1859. *. i^Plcadings,;\ 

Per NoBMAN and HoBHonsB, JJ. (Bayley, J., 
dissenting), held that, in the present case, Uie 
defendant had not, either in the written state- 
ment field by him or by his statements in exa- 
mination, raised the question, whether he was 
entitled to the benefit of s. 4 of Act X of 1859. 
HuBBAK Sing o. Tulsi Ram Sahu - t 47 

24. Bhaoli tenure^ Act X of 1859, »$. 3 

and 4.] Semhle — A tenant who has paid at the 
same bhaoli rate, — i. 0., in kind, — for a period 
of twenty ^ars, is entitled to the presumption 
of s. 1, Act X of 1859, and to exemption from 
enhancement under s. 3 RAM Datal Singh 
0. Latghmi Nabayan - - - vi Ap. 26 

26. A tenant is not entitled to the pre- 
sumption, under 8. 4 of Act X of 1859, of hav- 
ing held his tenure at a uniform jam^a from 
the Permanent Settlement, when it appears 
from his pleading^ that his holding first began 
under a patta at a period subsequent to tiie 
Permanent Settlement, and he does not allege 
that he held the land previous to his obtaining 
the patta. Kunda Misseb v. Ganesh Singh, 

[vi Ap. 120 

26. In a suit for enhancement of rent 

the ryot pleaded that he had held certain lands 
from generation to generation at a uniform 
rate ; tiiat he was, therefore, entitled to claim 
the presumption arising under s. 4, Act X of 
1859 ; and that he should be allowed to date his 
claim from the date of the Permanent Settle- 
ment. Held, that he was entitled to such 
presumption on showing that he had paid 
rent at a uniform rate for a period of twenty 
years previous to the suit. Mitbajit Singh v, 
TuNDAN Singh - - - - iii Ap. 88 

27. Act Xof 1869, *. i^Rent changed 

in amonnt hut at same rate,'] The words of s. 4, 
Act X of 1859, refer to the rate as well as the 
amount of rent Therefore, where from 1839 
to 1858 a ryot had paid rent at the same rate, 
but in 1856 the rent was by order of the (^vil 
Court changed, and a proportionate amount 
remitted in consequence of a portion of the 
land having been lost by dlluvion, held, that 
the remaining portion of the rent being levied 
at the same rate as before, the ryot had not 
lost his right to avail himself of the provisions 
of 8. 4, Act X of 1859. RiAZUNlsaA r. 
Tekun Jha - - - - i S. H. xriii 

28. Act X of 1859, *. i—Consolidation 

of jammas.'] A consolidation of jammas into 
one tenure does not deprive the ryot of the 
benefit of the presumption under s. 4, Act X of 
1859, if it can be shown that ^e rent has not 
been changed. This principle applies also to 
jammas which have been derived in part or in 
whole with the consent of the landlord, and 
which are subsequently consolidated into one 
jamma. The presumptions of s. 4 are not 
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Testrioted to holdingfs, but refer simply to the 
fact that land has been held by a ryot at a 
rent which has not been changed for twenty 
years before the commencement of the snlt. 
Raj Kishobb Mookbbjee v. Hubeehur Moo- 
KEEJBE - - - - - i S. H. viii 

20. Act X of 185^, M. 6, 6, and 13— 

Adjustment^ mode of— Proportion, iiile of] 
When there has been an increase in the valne 
of the produce of land arising from an 
increase in prices, and the zemindar is entitled 
to a new kabuliat from an occupancy ryot, 
at an enhanced rate, at fair and equitable 
rates, — held per Tbbvoe, J. (concurred in by 
the majority of the Court).— The words * fair 
and equitable,' in s. 5, Act X of 1859, are to 
be construed as equivalent to the varying 
expressions, * perganna rates,' ' rates paid for 
similar lands in the adjacent places,' and *■ rates 
fixed by the law and usage of the country,'— idl 
which expressions indicate that portion of tiie 
gross produce calculated in money to which 
&e zemindar is entitled under the custom of 
the country ; that, as the Legislature directs 
that, in cases of dispute, the existing rent 
Bhall be considered fair and equitable until the 
contrary be shown, that rent is to be presumed, 
in all cases in which the presumption is not by 
the nature and express terms of the written 
contract rebutted, to be the customary rate 
included in the terms ' perganna rates,' ' rates 
payable for similar lands in the places adj'a- 
cent,' and * rates fixed by the law of the country ; ' 
that in all cases in which the above presump- 
tion arises, and in which an adjustment of 
rent is -requisite in consequence of a rise in 
the value of the produce caused simply by a 
rise in price, this method of proportion should 
be adopted — the former rent should bear to 
the enhanced rent the same prox)oi^ion as the 
former value of the produce of the soil, 
calculated on an average of three or five years 
' next before the date of the alleged rise in 
value, bears to its present value ; that in all 
cases in which the above presumption is 
rebutted by the nature and express terms of 
the written contract, the re-adjustment should 
be formed on exactly the same principle as 
that on which the original written contract, 
which is sought to be superseded, was based ; 
and that in cases in which it appears, from the 
express terms of the contract, that the rents 
then made payable by the tenant were below 
the ordinary rate paid for similar land in the 
places adjacent, in consequence of a covenant 
entered into by the ryot to cultivate indigo or 
other crops, the former rent must be corrected 
90 as to represent the ordinary rate current at 
the period of the contract, before it can be 
admitted to form a term in the calculation to 
be made according to the method of proportion 
above laid down. Per Macpherso^, J. — The 
rule of proportion, — as the old value of produce 
is to the old rent, so is the present value of 
produce to the rent which ought now to be 
paid, — is the rule which should be adopted in 
the absence of any recently adjusted perganna 
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customary rates. Either party should be at 
liberty, in each case, to prove any special cir- 
cumstances tending to show that the applica- 
tion of the rule of proportion to that particular 
case would work injustice. Per Phear, J.-^ 
When the Collector is called upon in any given 
case to determine the rent, which it is fair 
and equitable that the ryot should pay, he 
ought to enquire : 1«^.— Whether at the last 
antecedent period, when the arrangement 
between the parties (either then created or 
previously existing) was such as must, by 
reason of tacit acquiescence or otherwise, be 
taken to have been fair and equitable, that 
arrangement contained express stipulations as 
to rent; if so, then these stipulations, unless 
the reason for them is gone, should be followed 
in arriving at the rent for the new patta. 
2nd. — If the Collector finds no express agpree- 
ment to guide him, then he must ascertain 
whether the ryot is legally entitled by custom, 
based either on his personal status, or on the 
character of the land occupied by him, to any 
definite share of the produce of the land, or 
to any beneficial interest in it. If the ryot is 
so entitled, the rent must be adjusted accord- 
ingly, ^rd. — If neither express agreement, 
nor legal right in the ryot, be found to have 
determined the amount of rent, the last 
arrangement must have been governed by some 
locally prevailing custom, or the rent regiilated, 
tacitly, according to some locally prevailing 
rates ; and in that case the custom ought to be 
complied with, and the rat^ adhered to. The 
fair presumption will be, in the absence of 
evidence, or unless a different foundation be 
actually shown, that the rate was originaUy 
based upon the principle of sharing the pro- 
duce of the land between the ryot and zemin- 
dar in a fixed ratio. The result of applying 
this presumption would be that the new fair 
and equitable rent would be the same propor- 
tionate part of the new produce that &e old 
rent was of the old produce. In all oases, the 
duration of the intended patta must be taken 
into consideration as an element affecting the 
question of fairness and equity. Per Norman, 
J.— (1.) With respect to the rents of ryots 
having mere rights of occupancy, a zemindar is 
entitled to claim from his ryots such rents as 
are paid by the same class of ryots for land of a 
similar description and with similar advantages 
in places adjacent. (2.) If such rents are too 
low, and the zemindar suhply allege that the 
value of the produce has become increased, 
otherwise than by the agency, or at the 
expense, of the ryot, he shows an increase in 
the value of that which primarily belongs to 
the producer, to a proportion of which ^one 
the zemindar is entitled. It is only necessary 
to give the zemindar an amount of rent which 
shall bear the same proportion to the old rent 
which the present price of the produce does to 
the former. It must be taken that the old 
rent was fair and equitable. It is for the 
zemindar to prove his case, and he must carry 
back his evidence, as nearly as he can, to the 
time when the rent was fixed. (3.) If the rent 

14 
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toumsts partly of money, and partily of ser- 
Tices, or someihing equivalent to Bervicee, as 
an obligation to ciQtiYate and supply indigo 
at a certain price, the value of such contract 
would have to be estimated and added to the 
old rent ; and in such cases the aggregate 
value would form a term in the proportion. 
(4.) If a ryot is holding below the rates paid 
by his neighbours, and in consequence of the 
increase of the value of the produce, these 
rates are themselves too low, the zemindar 
may be entitled to the benefit of both gprounds 
of enhancement in the same suit. (5.) The 
cost of cultivation, in the absence of evidence 
to the contrary, may be taken roughly to have 
increased in a ratio proportionate to that of 
the increased price of produce. But in excep- 
tional cases it may be found that the particular 
crop for which the land is specially fitted, as 
cotton, or crops on land in the vicinity of a 
town, has gn^eatly increased in value without 
any general equivalent rise in the price of 
labour, or the cost of food. In such cases, if 
the zemindar is not in a position to make out 
a case under the first clause, the increased 
profit may be divided between the zemindar 
and the tenant, as may appear reasonable 
under the special circumstances of the case ; 
and in like manner any extraordinary increase 
in the cost of production may be proved by 
the ryot in answer to the claim for enhance- 
ment on the ground of the enhanced price of 
produce. (6.) If the productive powers have 
increased from other causes, as in the case of 
lands protected from flooding by the embank- 
ments of the railway, without increase of 
outiay or labour by tiie tenant, the whole of 
such increase belongs to the zemindar, subject 
to any increased expenses which may be caused 
to the tenant by the collection or realization of 
the larger profit. Per Peacock, C. J. (dissent- 
ing). — The rule of proportion is not applicable. 
The rule laid down in Ishore Qhose v. Jama 
Hills should be followed. The definition of 
' rent * by Malthus in his Principles of Political 
Economy is the guide. Rent is " that portion 
of the value of the whole produce which 
remains to the owner of the land after all 
the outgoings belonging to its cultivation of 
whatever kind have been paid, including the 
profits of the capital employed, estimated 
according to the usual and ordinary rate of 
agricultural capital at the time being." In 
considering whether the whole cf the increased 
value of the produce is to be added to the rent, 
the Court must be guided by all the circum- 
stances of the case. It may take the old rent 
as a fair and equitable rent with reference to 
the former value of the produce. It must 
take into consideration tiie circumstances 
under which the value of the produce has 
increased, and whether these circumstances 
are likely to continue. It must also consider 
whether the costs of production, including 
fair and reasonable wages for labour, and the 
ordinary rate of profits derived from agricul- 
ture in the neighbourhood, have increased ; 
and if so, it must make a fair allowance on 
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that account. It is only the net increase, or 
such part of the net increase, as will render 
the rent fair and equitable that can be added 
to it. Thakooraneb Dosses v. Bisheshub 

MOOKEBJEE _ - - - Sup. Vol. 202 

80. In coming to a conclusion as to 

whether the produce or the productive powers 
of the land have increased otherwise than by 
the agency or at the expense of the ryot, the 
average of four or five years ought to be 
taken ; the increase of an exceptional year 
should not be the guide. Rajkrishna Moo- 

KEBJEE V. KALBE CHARAN DoBAIN, vi Ap. 122 

81. Intermediate tenures — DednotionJ] 

A deduction of 15 per cent, from the gross 
rent is a fair and equitable mode of assessing 
the rent payable by an intermediate tenant in 
a suit for enhancement. Intermediate tenures 
should be assessed at a rate so as to allow the 
tenant a reasonable profit, and not at a rate at 
which actual cultivators are assessed. Swab- 
namati V, Gaubi Pbasad Dass, iii A. C. 270 

82. Notice of enhancement — Ground of 

enhancement^ Act X of 1859, *. 13. "| S. 13 of 
Act X of 1859 is applicable not merely to ryots 
having rights of occupancy, but to idl under- 
tenants and ryots. The landlord cannot, by giv- 
ing notice of enhancement, compel the tenant 
to pay more than a reasonable rent, and he 
cannot enhance without notice specifying the 
grounds of enhancement. Bakbanath Man- 
DAL i;. Binodbah Sen - - - - i F. B. 25 

88. — ^ A notice under s. 13, Act X of 
1859, for enhancement of rent upon land held 
by a ryot in excess of the land for which he pays 
rent to the zemindar, must state the quantity 
of land so held in excess. The mere statement 
of ' excess land ' is not a sufficient compliance 
with the provisions of the law. Gbish Chan- 

DBA GhOSE V, ISWAB CHANDBA MOOKERJEE, 

Liii A. C. 837 

84. A suit for enhancement of rent can- 
not be supported without there has been a pre- 
vious service of notice under Act X of 1859, 
s. 13. Akhay Sunkub Chuckebbutty v. 
Indba Bhusun Deb Roy - - iv F. B. 68 

85. Notice of enhancement — Sufficiency of 

Act X of 1859, *. 1 7. ] A notice of enhancement 
which did not set forth grounds of enhance- 
ment in the words of s. 17, Act X of 1859, held 
not a sufficient notice. Ram Saban Sing v, 
Bhajan Dobay Earpabdaz - - vi Ap. 155 

8Q. Suit for enhancement of rent dis- 
missed on the ground of the insufficiency of 
the notice of enhancement in not specifying the 
grounds on which it was sought in accordance 
with 8. 17, Act X of 1859 Dinanath Dass v. 
GuoAN Chandra Sen - - vii Ap. 45 note 

Kalinath Chowdry v. Humi Bibi, 

[vii Ap. 47 note 

87. Notice of enhancement should dis- 
tinctly set fortii the grounds upon which en- 
hancement of rent is sought. Notice of en- 
hancement to the effect '' that as the rent of 
the land '* (in the occupation of the tenant) **is 
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below the rates preyailingf in the pargfaima 
and in adjacent places, and as the productive 
powers of the land and the valne of the 
produce have increased, and as the patit 
lands have been cultivatiBd, I am entitled 
to receive from you Rs. 794-5-7-114 per an- 
num/' was held to be indefinite and uncertain ; 
and therefore no suit thereon could lie for 
enhancement of rent. Qobind Kumab Chow- 
DBY V. HuEO Chandra Nag - - iv Ap. 61 
Kali Chandra Chowdhrt v. Eat an (Jopal 
Bhadhuri - - - - It Ap. 60 note 

88. A notice of enhancement held to be 

sufficient although it did not specify in terms 
the clause or section of the Act under which en- 
hancement was sought. Kumar Paresh Na- 
BAiN Boy v. Qaub Sunkur Bhumick vi Ap. 164 

Eadha Ballab Ghose p. Bbharilal Moo- 

KBBJEE - - - - - vi Ap. 166 

89. A notice of enhancement stated that 

<*you the defendants pay less than other ryots 
in the neighbourhocKi, and therefore you are 
to pay for the future such and such rates'* 
held not a sufflci^t notice as contemplated by 

8. 17, Act X of 1859. SUBMSULOSMAN V. BANSI- 

dhar Dutt - - - - -vii Ap. 82 

40. In a suit for enhancement of rent 

of an intermediate tenure, a notice to the 
following effect was held sufiKcient : ** You (de- 
fendant) hold a takshishi talook, the rent of 
which has always been of a varying nature ; 
you have been called upon to make a settle- 
ment with your landlord at the parganna rates ; 
by the immemorial custom of the parganna, 
the holders of such talooks as yours, after de- 
ducting 10 per cent, of the fair jamma for col- 
lection charges, and 10 per cent, for malikana, 
are bound to pay the residue as rent to the 
zemindar. You hold so much land which, ac- 
oording to rates paid for similar kinds of land 
in the same and adjacent villages, ought to pay 
such and such a gross rental ; from this deduct- 
ing your 20 per cent, on account of malikana 
and collection charges, the remainder (so much) 
ought to be paid to me as my rent, and you 
are hereby called upon to pay that amount." 
Jannoba r. GiBiSH Chandra Chuckbbbutty, 

[vii Ap. 44 

41. Where substituted service of notice 

of enhancement is resorted to under Reg. Y of 
1812, & 10, the Courts should take care to be 
first Satisfied that the person who ought to be 
served personally is keeping out of the way. 
Ramchundbb Dutt v. Joqbshchundbb Dutt, 

[zii P. C. 220 

42. Act X of lB59,i,lZ— Service of notiee 

of enhancementJ] Where a zemindar served a 
notice of enhancement of rent on the ryots of 
a mauza, and afterwards granted a lease of the 
mauza to the plaintiff, heldy the plaintiff was 
entitled to sue for enhancement upon the notice 
already served. Khaski Roy r. Fabzand Ali 
Khan - - - - - - ixl26 

SVTICIHO AWAY MARSIED WOMAH. 
See Pbnal Cods, 8. 498. 



EQUITABLE MORTOAOE. 

See Deposit of Titlb-Dbjsds. 

SQUITT OF SEDEHPTIOV. 
See MOBTGAOB. 

2. BxeoHtion of decree — Attachment — 

JUoney-deoree.'} Semble. — An equity of redemp- 
tion cannot be taken in execution of a decree 
for a money debt under the attachment clauses 
of Act YIII of 1859. Bbajanath Kundu 
Chowdhry o. Gobind Mani Dasi iv 0. C. 88 

8. — — Sale of equity of redemption and 
purchase by mortgagee,'] Under Act VIII of 
1859 an equity of redemption can be sold in 
execution of a decree. Sababwati Dbbi v. 
Nabadwip Chandba Gossain - V 880 

4. A mortgagee cannot, properly, in exe- 
cution of a simple decree for money, the repay- 
ment of which is secured by mortgage, attach 
and sell the mortgagor's equity of redemption 
in the property mortgaged ; but if he do so. and 
purchase it himself, he becomes a trustee for 
the mortgagor, against whom he cannot ac- 
quire an irredeemable title. Kahini Debi u. 
Ramlochun Sibcab - - - V 460 

6. A mortgagee having obtained judg- 
ment on the covenant in a mortgage deed, can- 
not, by becoming the purchaser at a sale of the 
mortgaged property in execution of his decree, 
deprive the mortgagor of his right of redemp- 
tion. An injunction was granted to restrain 
the sale. Ram Loohun Sibcab v. Kamini 
Dbbi - _ _ _ , v 460 note 

Same case on appeal (x 60 note), where the 
decision, however, seems to have been confined 
to the special circumstances of the case. 

EQUITY OF SEDEMPTIOH, SUBSEHDEB OF. 

See Limitation Act X of 1859, s. 1, 

CL. 13 

Vendob and Pubchaseb. 

EBBOB NOT AFFECTING THE MEBITS OF THE 
CASE. 

See Appellate Coubt. 

EBBOB IN LAW. 

See Special Appeal. 

EBBOB IN LAW, SETTING ASIDE CONVICTION 
FOB. 

See Accomplice. 

Criminal Pbocsoubb Code- (X 
of 1872), s. 294. 

ESCHEAT. 

See Illegitimacy. 

2. Onut probandi — Jiie TTbHM'] In a 

suit by the Crown claiming lands as an escheat, 
w^ch are admittedly in the possession of the 
party claiming as heirs, the onus is on the 
Crown to show that the last proprietor died 
without heirs. It is open to the defendant in 
such a suit to set up any^'i/f tcrtii to bar the 
olaim of the Crown. Gibidhabi Lall Roy v. 
Gk)VT. of Bengal - - - i P. C. 44 

8. Territorial Um of India,"] The 

illegitimate son of an Englislunan by a Maho- 
medan -woman died intestate without lawful 
iBsoe, learing him sorvlTing his mothwr, his 
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mistreBB, and several illegitimate children. 
Meld, that his property passed to the Grown in 
default of heirs. The territorial law of British 
India is a modified form of English law. Se- 

CRETABT OP STATE V, ADMINISTBATOR-GENB- 

BAL OF Bengal - - - i 0. 0. 87 

ESTATES-TAIL. 

See Hindu Law, Will. 

ESTOPPEL. 

See Bill of Lading. 
Deobee. 
Fraud. 

Illegitimacy. 
Judgment in rem. 

LACHE& 

Mahomedan Law, Pre-emption. 
Vendor and Purchaber. 

8. Payment of rerU— Title.'] In a suit 

for rent hy a patnidar, who claimed under a 
lease granted him by a Hindu widow, whose 
husband had left a will giving her no power 
to alienate, held, that although it was shown 
that the widow had been in receipt of rents, 
the suit was rightly dismissed. One who pays 
rent to another, believing him to be the land- 
lord's representative, is not estopped from 
afterwards showing the want of title in that 
other : so here the defendant was not estopped 
from showing that, under the deceased hus- 
band's will, the plaintiff had no title. Banee 
Madhub Ghose V, Thakoordab Mundul, 

[Sup. Vol. 688 

8. — - Suit far declaration of title."] 
Where the defendant resists the plaintiff's title, 
he is estopped from afterwards objecting that 
a suit for a declaratory decree will not lie. 
Shib Jaton Rot v. Pakohanan Bose, 

[iii Ap. 65 

4. Exeevtion of deed of partition--^ 

Vendor and purckaser — Intention of parties 
as evidenced by their acts.] Whatever may be 
tile real intention amongst themselves of some 
of the members of a Hindu joint familv in 
executing a deed of partition, purchasers from 
them have an undoubted right to bind them 
by the execution of the deed and their public 
acts attending it, to the fulfilment of those 
obligations which such public acts cast upon 
them. SuKHiMANi Dabi v, Mahendro Nath 
Putt - - - - - -iv P. 0. 10 

fi. Suit for rent — Landlord and tenant 

— Parol evidence to prove different title to 
that in lease.] A. executed a kabuliat for a 
term of years to j9. as zemindar. B. gave a 
patni of the zemindari to C, C. instituted a 
suit for arrears of rent under the lease for a 
term of years against A, the lessee. A.^ in 
defence, admitted the execution of the lease 
to B„ but denied that B. was his real lessor 
and beneficially entitled to the rent, alleging 
that B, was only a benamidar for a third party. 
Held, that in India the English doctrine of 
estoppel did not apply, and that A. wasjoompe- 
tent in a suit for rent to deny his lessor's title 



l&'SOmiL— continued. 

as stated in the lease, and bv parol evidence 
to prove a different title to that recited in the 
lease. Donzbllb v. Kadbrnath Ghuckbr- 
BUTTT - - - - - >vii780 
But see Jainabatan Boss v. Eadumbini 
Dabi - - - - - vii 788 note 

8. Pleadings.] Held, that the defend- 

ants having, in a previous suit, set up the 
defence that K. was disqualified by insanil^, 
and taken the decision of the Court on that 
ground, were estopped now ftrom setting up 
the defence that he was not so disqualified, 
and that he was entitled to succeed. Bbu- 
bhookun Lal Awastee v. Mahadeo Dobey, 

[zv 146 note 

7. — — Deed, constrtiotion of] Those who 
rely upon a document as an estoppel must 
clearly establish its meaning ; if there is any 
ambiguity, the construction may be aided by 
looking at the surrounding circumstances. 
Mewa Euwab v. Hulas Kuwab, ziii P. C. 813 

8. Admission.] Where parties allow a 

suit to be conducted in the lower Courts as if 
a certain fact was admitted, they cannot, 
afterwards, on special appeal, question it, and 
recede from the tacit admission. Mohima 
Chundeb Roy Chowdhby v. Bam Eishobb 

ACHABJEE CHOWDHBY - - - ZV 143 

9. Agreement of parties — Irregular 

frooedure,] Where a Court has a general 
jurisdiction over the subject-matter of a claim, 
parties may be held to an agreement that the 
questions between them should be heard and 
determined by proceedings contrary to the 
ordinary cursns curuB, Sadasiya riLLAl r. 
Eamalinga PiLLAI - - zv P. G. 888 

10. CvoU Procedure Code, s. 2.] The 

doctrine laid down in the Duchess of Kingston's 
case as to estoppel by judgment, is applicable 
to cases tried under tiie Civil Procedure Code, 
s. 2 of which is consistent with that rule. 
Khugowlbb Singh «. Hossein Bux Khan, 

[¥ii P. C. 867 

EUROPEAE BEITISH SUBJECT. 

See JuBiSDiCTioN of Cbiminal 

COUBTS. 

Hajobity, Age of. 
Offence committed on the 
High Seas. 

EVIDEHOE. 

See Accomplice. 

Account, Adjustment of. 
Appbovebs. 

Ben AMI PUBCHASE. 

Chub Lands. 

Commission. 

Judgment in bbm. 

Oaths Act. 

Possession. 

Privy Council, Pbacticb of, 

Sanad. 

Witnesses. 
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CIVIL CASES. 



9. Mode of dealing mith,"] The mode in 

which evidence is to be dealt with discTisaed. 
Mathuba Pandet v. Ram Rucha Tbwari, 

[ill A. G. 108 
Bhaju Sing v, Eaifnath Tewari, 

[ill A. G. 88d 

8. Deed on two piece* of paper of differ- 
ent dates — Handwriiing — Forgery."] Where 
the Jndge of first instance donbted the autho- 
rity of a deed, it being written on two pieces of 
stamped paper of different dates,— A«Z^, nnder 
the circumstances, not to be a proper deduc- 
tion. Where evidence could have been ad- 
duced, and was not, as to a handwriting being 
forged, and the Judge by comparison wim 
other handwriting held it to be a forgery, such 
finding was disapproved of. Eubali Pbasad 
Hisses v, Anantaeam Hajba viii P. G. 490 

4. Reasons for disbelief.'] Where the 

lower Appellate Court was directed by the 
High Court to tr^ a particular point, viz., 
whether the plaintiff had proved actual posses- 
sion within twelve years of suit, and the Court, 
in dealing with the evidence, observed that it 
would not rely on private documents and on 
the witnesses, as " they were not of much im- 
portance, and were easily procured," and reject- 
ed survey papers coming from proper custody, 
as being papers easy to alter, and therefore not 
reliable, the High Court, in remanding the case, 
held, that this was a most improper mode of 
treating the evidenca If the Court disbeliev- 
ed particular witnesses or refused to receive 
certain documents, it should give its reasons 
for the refusal with reference to these docu- 
ments in particular, or for its disbelief of the 
particular witnesses, and not with reference 
to documents or witnesses in general. Chan- 
PBA Madhab Rot v, Khbmamani Dasi, 

[i S. H. zix 

Oman V. Kumab Pbamathanath Roy, 

[i S. H. zzv 

6, Unopposed evidence — Suit for da- 
mages.] In a suit to recover damages caused 
by the defendants plundering the house of the 
plaintiff, the Court of first instance passed, 
upon the evidence of two witnesses, a decree in 
favour of the plaintiff. On appeal by some of 
the defendants, the Judges of the Sudder De- 
wanny Adalut of Agra held, that the fact of 
plunder was not proved, and dismissed the suit 
as against all me defendants. Held by the 
Privy Council that, as the defendants did not 
come forward to exculpate themselves by their 
own evidence, and as the evidence in support 
of the charge was unopposed, the decree of the 
Court of first instance could not be set aside. 
Ganesh Singh v. Ram Raja - iii P. G. 44 

6. — — Stnt for damages for assault-^ Previofis 
eanviotion of defendant. ] In a suit for damages 
for an assault, the previous conviction of the 
defendant in a Criminal Court is no evidence 
of the assault. The factum of the assault 
must be tried in the Civil Court. Axi Buksh 
V. Sheikh Samibuddin - - ii A. G. 81 



EVIDEIGS (Givil C9MM)-Hfontinued, 

7. — — JUeeiptsfor rent.'] To prove receipts, 
it is not necessary to produce tiie writer of 
them. The ryot can prove his own receipts. 
Ganoa Nabayan Das v. Saboda Mohan Roy 
Chowdhby - - - - iii A. G. 280 

8. Receipts for rent.] Bakhilas or rent- 
receipts filed by a ryot in a sidt for arrears of 
rent or for enhancement must be proved, whe- 
ther denied by the zemindar or not. Kibtee- 
BASH Mayetee V, Ramdhun Khobia, 

[Sup. Vol. 088 

9. Document — Proper custody.] A docu- 
ment thirty years old does not prove itself, in 
the absence of evidence, that it nas come from 
the proper custody. GuBU Da6 Dey v. Sam- 
BHU NATH CH0CKEBBUTTY - - iii A. G. 268 

10. Isamnawisi papers — Enltancement 

of rent — Possession.] In a suit by a pur- 
chaser of a patni at a sale for arrears of 
rent to enhance the rent of the ghatwal un- 
der Reg. VIII of \%\%—held, that isamna- 
wisi pai)ers for 1811 — 1813, stating that the 
amount held by the ghatwal was 100 bigas, 
did not entitle the plaintiff to enhance the rent 
of the surplus over that 100 bigras in the face 
of satisfactory oral evidence of long uninter- 
rupted possession. Fabquhabson v. Dwabka- 
NAUTH Singh - - - - viii P. G. 604 

11. — — Jamahandi papers.] Jamabandi 
papers can be used only as corroborative evi- 
dence. Gajjo Kobe v. Syud Ally Ahmed, 

[vi Ap. 62 

12. Endorsement — Deed of sale.] The 

plaintiff executed a deed of sale of a moiety, and 
a lease of the other moiety, of certain land to B. 
B. instituted a suit under Act XIV of 1869, 
which was dismissed. B. then returned tiie 
deed of sale and lease to A., with the following 
endorsement under his signature, niz., " return- 
ed, no claim.*' A. instituted the present suit 
for recovery of i>osse8sion of the said property , 
and the defendant set up in his defence that 
A. had no right to sue for a moiety of the pro- 
perty, as the same had been conveyed to B. ; 
and that the endorsement of the deed of sale, 
"returned, no claim,'* was not admissible in 
evidence, as the same had not been registered. 
Held, thsX the entry was only evidence that 
the transaction was inchoate, and not final, so 
as to require a reconveyance. GiBiSH Chan- 
DBA Roy Chowdby v. Amina Khatun, 

[iii Ap. 125 

18. Partnership hooks^Aot II of 1856, 

shZ.] A, ^ Co. and B. ^ Co, entered into 
a joint adventure in opium. A. ^ Co. were 
to send money to various places to be handed 
to the agents, who were to buy and sell. They 
now claimed against B. ^ Co. for money 
alleged to have been so sent after giving cre- 
dit for sums received. The proof was the 
airival of the money at A. ^ Co.^s places of 
business, supported by entries xsi A. ^ Co.^s 
books at each place, but there was no proof of 
payment to the agents save such entries. As 
to remittances to the other places, the only 
I evidence was the books of .^ ^ 6b. at the 
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plaoe of despatch. Held, that there was no 
evidence as to the latter claims ; and as to the 
former, although the evidence appeared in- 
sufficient, the case wonld not be remanded, as 
the appellant, independent of these claims, 
had a balance against them. Seth Lakumi 
Chand v. Seth Indra Mull - iv P. 0. 81 

14. Account books, entries in.'] Where a 

Judge considered it inequitable to reject plain- 
tiffs books when they made for him, viz., as to 
amounts lent to defendant, and to accept them 
when they were against his interest, viz., in 
the amount of repayments credited to defen- 
dant, and therefore disregarded both descrip- 
tions of entries equally, but gave a decree in 
plaintiff's favour for such entries as were 
proved, without deducting the items credited to 
defendant,~^//2, that entries in an account 
book, whether on the credit or debit side of the 
account, are not conclusive evidence either of 
amounts paid or of sums actually due which 
the Judge is bound to believe. The Judge was 
bound to look at the whole of the entries in 
the plaintiff's book, to give credit to such of 
them as he believed to be true, and to discre- 
dit those, if any, which he believed to be false. 
IsAN Chandra Sinoh v, Haran Sirdar, 

[iii A. G. 186 

16. Lunacy — Evidence as to common re- 
port.] Where the fact of lunacy was admitted, 
and the question was the date at which it com- 
menced, the evidence of a planter in the 
neighbourhood as to common report for years 
in the village as to the lunacy, having been 
admitted by the lower Court, the Judicial 
Committee refused to reject it. The rule as 
to admission of evidence laid down by Dr. 
Lushington in Unide Rajaha Raje Bomm^arauze 
V. Pemmasamy Venkatadry Naiaoo (7 Moore's I. 
A. 137) followed. Bodhnarain Sing v: UmrIo 
SiNO; Ajodhta Prasad Sinq v, Umrao Sing, 

[vi P. C. 509 

16. Suit on decree of &mall Cause Court 

— Certified copy of record,] In suits on decrees 
of the Small Cause Court, Calcutta, a copy of 
the record duly certified by the clerk of the 
Court, if it appears from such copy that the 
original has been duly authenticated by the 
Judge, is sufficient to prove the decree. Haro- 
NARAYAN Manik Singh - - vii Ap. 61 

17. Record of proceedings of Small Cause 

Court — SHmmons-hook.] The summons-book of 
the Small Cause Court, Calcutta, is admissible 
in evidence, though not signed by the presid- 
ing Judge. QuEBH 17. Nakdr Sircar vi 729 

18. The record of proceedings in the 

Small Cause Court is not admissible in evidence 
unless authenticated by the signature of the 
presiding Judge. Queen v, Shib Chandra 
Doss - - - - - vi 780 note 

19. Depositians — Living witnesses.] De- 
positions of witnesses in a former suit are not 
admissible in evidence when those witnesses 
are living, and their oral evidence is procur- 
able. Harish Chukdbr Chuokbrbuttt v. 
Tara Chand Shaha - - - iiAp.4 



EVIDENCE (Civil Cbmb)— continued. 

SO. TUle to stolen property — Verdict of 

Criminal Court.] The verdict of a Crimim^ 
Court with respect to the alleged theft of 
notes is no evidence of the ownership of such 
notes. Panna Lall v. Gopiram Buzuriah, 

[iu Ap. 8 

21. Admissibility of ^ Fact of possession.] 

A statement by a witness that a party was in 
possession is ini>oint of law admissible evidence 
of the fact that such party was in possession. 
Maniram Deb v. Debi Charan Deb, 

[iT P. B. 97 

22. Instalment-bond^ Unregistered patta 

and kabuliat — Set-off.] Plaintiff sued in a 
Small Cause Court, on an instalment-bond, for 
Ks. 81. The bond had been executed for 
nuzzur or salami contemporaneously with the 
execution of a patta and kabuliat, by which 
the defendants agreed to pay the plaintiff 
Es. 335 a year, for two years, as rent for 
certain land. The patta and kabuliat had not 
been registered. A previous suit brought by 
the plaintiff under Act X of 1859 had been, 
therefore, dismissed, and no oral evidence was 
admitted to prove the terms of the patta and 
kabuliat. The defendants now claimed a set- 
off against the amount claimed under the bond 
on the footing of a contract contained in the 
patta and kabuliat. The Judge refused to 
receive them in evidence, or to receive oral evi- 
dence of their contents, and gave a decree in 
favour of the plaintiff, subject to the opinion of 
the High Court. Held, the defendant having 
benefited in the Act X Huit by the fact that no 
oral evidence had been admitted to prove the 
contents of the patta and kabuliat, it would 
have been contrary to rule and inequitable to 
admit such evidence now in support of his 
claim of set-off. Dinanath Mookebjee v. 
Debnath Mullick - - - - T Ap. 1 

28. Decree for possession — Act XIV of 

1859, «. 15.] A decree for possession in a suit 
under s. 15 of Act XIV of 1859 is primcL facie 
evidence that the plaintiff in that suit is enti- 
tled to recover from the defendant therein 
mesne profits for the period of dispossession. 
Radha Churn Ghatak v, Zamirunnibsa 
Khanum - - - - - ii A. C. 67 

24. Judgment in former suit — Subse^ 

quent suit brought by strangers to former suit.] 
The judgment in a former suit against the 
same defendants in respect of the same sub- 
ject-matter is admissible, though not conclu- 
sive, evidence against the defendants in a sub- 
sequent suit brought against them by other 
parties. Lala Ranglal v. Deonabatan 
Tewart ----- Ti 6<^ 

25. Decree barred by limitation.] A 

decree for rent is admissible in evidence against 
a defendant to prove the rate of rent he was 
liable to pay, although the decree has not been 
executed for three years, and has, therefore, be- 
come barred under the law of limitation. 

BBBRCHU5DEB MaNIK V. BaHKISHBN SbAW, 

[liT p. G. 870- 



Digitized by 



Google 



( 221 ) 



DIGEST OF CASES. 



( 222 ) 



EVIDEIi^ (Civil Q9»o%y-continned. 

86. A decree for rent in a suit under 

Act X of 1869, against the defendant, an inter- 
venor, which has remained unexecuted for 
more than three years, is not, in a subsequent 
suit, admissible in evidence to show that the 
defendant had not, during a period subsequent 
to the decree, been in bond fide receipt of the 
rent. Ram Sundbb Tewari v, Srimunt 
l)£WA8i - - - - liT 871 not« 

27. Copy of copy of document — Secondary 

evidence. '\ An authenticated copy of an authen- 
ticated copy of a deed is admissible as secon- 
dary evidence ; but proof of the execution of 
the deed itself must be given before the copy 
can be admitted. Tayubunnissa Bibi o. Kuwar 
Sham Kishorb Roy - - - vii 621 

28. A original document upon which the 

plaintiff based his suit was proved to be in the 
possession of the defendant. In a previous 
suit the defendant's mother had filed the docu- 
ment, and on removiug it had, according to the 
rules of practice, placed a copy there instead. 
The defendant on being summoned failed to 
produce the same. Ueld^ that a copy of such 
copy, so filed in Court, was admissible as evi- 
dence. Makbul Ali V, Masnad Bibi, 

[iii A. C. 64 

29. Report and evidence taken by 

Ameen.^ The report of an Ameen and the evi- 
dence recorded on a local enquiry are evidence 
in the suit, and there is no legal objection to the 
parties to the suit agreeing that the evidence 
should be taken before the Ameen, and that 
the matters in dispute should be referred to 
him for enquiry. Sarat Chandra Roy v. 
Collector op CHnTAOONG - ii Ap. 8 

80. — An Ameen had been deputed to make 
a local investigation, and had examined certain 
witnesses, but could not examine the rest, or 
complete his investigation and draw up his 
report, owing to the plaintiff not paying the 
necessary expenses. Held, that the depositions 
of the witnesses without the Ameen 's report 
were not admissible in evidence. Debnarayan 
Deb v. Kali Das Mitter - - vi Ap. 70 

81. Lettert between members of a joint 

family and the kvrta of the family'] In a suit 
by a member of a joint Hindu family to re- 
cover possession of certain property alleged to 
belong to the joint estate, but which had been 
purchased by the defendant at a sale in execu- 
tion of a decree against i2., a member of the 
family, for his separate debt, letters between 
B.^ the kurta of the family and R.^ relntive to 
the purchase by the latter as his separate pro- 
perty of the estate in dispute, were admitted in 
evidence as against the defendant. Bodh 
Sing Doodhooria v. Gunbsh Chundeb Sen, 

[xii P. C. 817 

82. Aoconnt sales."] In an action 

brought by the plaintiffs for the balance due 
to them from the defendant in respect of ship- 
ments which had been treated by the plaintiffs 
as consignments on the defendant's account, 
account-sales furnished by plaintiffs to the de- 
fendant were held to be primd facie evidence 



EVIDEHCE (Civil C9M9B)--oontinved. 

of the amount realiied by the sale of the goods 
mentioned therein. Shearman p. Fleming, 

[v619 
PAROL EVIDENCR 

9S, Parol evidence to vary contents of 

docum>ents^^ Mortgage by Hindu pardanashin 
lady — Execution, proof of] In a suit to en- 
force a mortgage against a Hindu pasdauashin 
lady, the Court will look strictly at the circum- 
stances under which the mortgage was exe- 
cuted ; and if it appears that she was acting 
without sufficient advice, that her ignorance 
was taken advantage of, or that undue influ- 
ence was exerted to induce her to execute the 
deed, the Court will refuse to enforce the mort- 
gage. The onus is upon the party interested in 
upholding the transaction to show the absence 
of undue influence, and that its terms were fair 
and equitable. He should show that the party he 
wishes to bind had gx>od advice in the matter, 
and acted therein independently of himself. 
This is especially so when there was any fidu- 
ciary relationship between . the contracting 
parties. Kanai Lal Jowhari v. Kamini 
Debi- - - - - i 0. C. 81 note 

84. Statute of Frauds — Variance between 

bought and sold notes.] The defendant, a 
Hindu, entered into a contract of sale with the 
plaintiff through the medium of a broker. The 
broker made no entry of the contract in his 
book, and there was a material variance in the 
bought and sold notes delivered by him. The 
notes were accepted and retained by the plain- 
tiff and defendant respectively. In an action 
for non-delivery under the contract, held^ that 
the contract was made before the notes were 
written ; the notes were sent by the broker 
to his principals merely by way of information ; 
and the Statute of Frauds not applying, the 
plaintiff was at liberty to give parol evidence 
of the terms of the contract. Clarton v. 
Shaw ------1x246 

85. Execution of deed.] In a suit by a 

pardah lady to set aside a bill of sale, execu- 
tion of which by her had been obtained by col- 
lusion and fraud, the Court admitted parol 
evidence to show that the bill of sale was 
intended by her to operate only as a mortgage 
and to vary the rate of interest therein stipu- 
lated for. MoNOHUR Dass V, Bhagabati Dasi, 

[i 0. G. 2B 

86. Inadequacy of consideration.] Parol 

evidence is not admissible to alter or vary a 
written document, even if the inadequacy of 
the consideration and the conduct of the par- 
ties ^ow tiiat the transaction was different 
from what appears in the instrument or writ- 
ing. Madhab Chand Roy v. Gangadhar 
Samant - - - - iii A. C. 88 

87. Mortgage — Bill of sale — Suit for spe- 
cific perfonnanceJ] In a suit for specific per- 
formance of an agreement to convey certain 
property, the contract, which was in writing, 
was admitted by the parties ; but the defendant 
alleged that there had been an understanding 
yerbally come to that if he repaid the oon- 
sideration-money with interest, dec., to the 



Digitized by 



Google 



( 223 ) 



DIGEST OF CASES. 



( 224 ) 



EVIDENCE (Parol E7idaiet)-'Continti€d, 

plaintiff within two years, the plaintiff would 
reconvey the premises to him,— AW<i, that the 
defendant could give parol evidence to sup- 
plement the written contract, and show that it 
was intended to be a mortgage, and not an 
absolute bill of sale. Bholanath Khettki 
V. Kalipeasud Aoubwalla - - viii 89 

88. Intention of parties in exenttion of 

dsed.'\ Per Pb ACOCK. C. J., Bayley and Camp- 
bell, JJ. — Verbal evidence is not admissible 
to vary or alter the terms of a written contract 
where there is no fraud or mistake, and in 
which the parties intend to express in writing 
what their words import. The parties cannot 
show by mere verbal evidence that, at the time 
of the agreement, what they expressed by their 
words to be an actual sale was intended by 
them to be a mortgage only. It is, however, 
material to enquire whether, having regard 
to the acts and conduct of the parties, and 
having reference to the amount of the alleged 
purchase-money and the real value of the 
interest to be sold, the parties intended the 
writing to operate as an absolute sale, and 
treated the transaction as such, or as a mortgage 
only. Per Norman and Pundit, JJ.— Parol evi- 
dence is admissible to show that a bill of sale, 
though absolute in its terms, was a mortgage. 
Kashi Nath Chattebjeb v. Chandi Charan 
Banerjee .... Sap. Vol. 383 

39. ^., by a deed purporting to be a deed 

of absolute sale, conveyed certain property to 
B. The deed was registered. C. claimed a 
right of pre-emption. Held per Peacock, C. J , 
Bayley and Campbell, JJ. (Norman and 
Pundit, JJ., dissenting), that the acts of the 
original parties or their statements could be 
admitted as against a third party to prove that 
their intention was different from that which 
their written deed expressed and was intended 
by them to express. Maluk Chand Surma 
V. Karlu Chandra Surma - Sup. Vol. 399 

40. A suit was brought on a promissory 

note by which the defendant promised to pay 
to the plaintiff Rs 1,000 with interest. The 
defendant afterwards wrote the, following 
letter to W. : " I further hold myself respon- 
sible to you for the two sums of Rs. 1,000 and 
Rs. 900 respectively, the latter sum bearing 
interest at 24 per cent, per annum. Both these 
Slims of Rs. 1.000 and Rs. 900 I engage to pay 
you." Held^ that parol evidence was admis- 
sible to show that, though the letter was 
addressed to W., the plaintiff S. was the person 
referred to as IK, and that the letter was given 
to her. Parol evidence was also admissible to 
show what debt was referred to in the acknow- 
ledgment, and that it related to the promis- 
sory note. Umesh Chandra Mookerjee v. 
Sagbman - - - - v 632 note 

CRIMINAL CASES. 

41. RepoH of Chemical Examiner — Cri- 
minal Procedure Code (Act XXV of 1861), 
«. 370] Under 8. 370, Act XXV of 1861, the 
report of a Chemical Examiner is evidence in a 
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criminal trial, if it bear the signature of the 
Examiner. The original should be produced. 
Queen v, Biswambhar Das - vi Ap. 122 

42. Handwriting, knowledge ofj] The 

knowledge by the Sessions Judge of the hand- 
writing of the judicial officer before whom the 
statement was made is no evidence of the 
statement having been made before that officer. 
Queen v. Fatik Biswas - - i A. Cr. 18 

43. Previous conviction — Report from 

Record-office.'] A kaif ut, or report from the 
record office, that A. had been convicted of a 
crime, is no evidence of a previous conviction. 
Queen ». Ramzan - - - vi Ap. 15 

44. Bad character, evidence of.] Evi- 
dence of bad character should not be put before 
the jury, but is only for consideration of the 
Judge in determining the sentence to be 
awarded. Queen i;. Mahima Chandra Das, 

[vi Ap. 108 

4fi. Breach of the peace, likelihood of— 

Report of Police Officer.] The report made by a 
police officer that there is a likelihood of there 
being a breach of the peace is not legal evi- 
dence to prove the existence of any dispute 
likely to cause a breach of the peace. Abhaya 
Chowdhry v. Brae - - - vi Ap. 148 

Queen v. Bhyro Dayal Singh iii A. Cr. 4 

In the matter of Bhadreswari Chow- 
DHRANI ----- vii 329 

In THE MATTER OP THE PETITION OP 

Shamasankar Mazumdar - - ix Ap. 45 

46. Docnments not on record "before Ses- 
sions Judge ] Documents which were in the 
record sent up by the Magistrate, but which 
were not put in evidence before the Sessions 
Judge, looked at because they told in favour of 
the prisoner. Queen o. Soobjan - x 382 

47. Answers given hy prisoner to Police 

Constables or Magistrate.] O. D. presented a 
Government promissory note at tiie Bank of 
Bengal bearing a forged endorsement, and was 
arrested. A police constable asked iV. if he 
knew O. D. N. replied that he knew him as a 
common man. The police constable then asked 
N. if he knew anything about the note. N, 
replied that he did not. No threat or induce- 
ment was held out, nor was any caution ad- 
ministered to N. Held, that the statements 
made by N. in answer to the questions of the 
police constable were admissible. N. was after- 
wards brought before R., the Deputy Magis- 
trate of Serampore, who told him, before any 
depositions were taken, that he(ivr) was charged 
with having received a stolen promissory note, 
and R. asked him if he wished to say anything. 
N. replying in the affirmative, R., without ad- 
ministering any caution to him, asked him 
how or where he had obtained the note, and 
other questions, the answers to which were 
taken down. N, was again brought up before 
R.s and was asked whether a promissory note 
then produced was the one he had delivered to 
Q. D. to take to the Bank. R. told N. that he 
was not bound to answer the question, but if 
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EVIDEHCS (Criminil Csmb)— continued. 
he did, the answer would be taken down, and 
that if he objected to answer, that would also 
be noted. It. committed N. to take his trial 
before the High Court, ffeldj that, on the trial, 
the answer of iVI to the questions of jR., whe- 
ther B. acted as a Justice of the Peace for 
Bengal or as a Magistrate, were admissible. 
QuBBN V, Nabadwip Goswami - i Cr. 15 

48. Examination of prvtonerg—OrimU 

nal Procedure Code (Act XXV of 1861;, *. 
205.] A Deputy Magistrate committed certain 
prisoners for trial on a charge of dacoity. Some 
of tiie prisoners had confessed before the De- 
puty Magistrate, but he failed to reoord the 
examination of the prisoners, or to attest it, as 
required by s. 206 of the Code of Crimi- 
nal Procedure. The Sessions Judge, therefore, 
refused to admit the examination of the pri- 
soners by the Deputy Magistrate in evidence, 
and also refused to postpone the trial for the 
purpose of summoning the Deputy Magistrate, 
and taking his evidence in the matter Held^ 
that the examination of the prisoners was 
inadmissible in evidence. Queen v. Radhu 
Jana - - - - -iiiACr.59 

49. Document — Misdirection.'] Upon a 

plea of alibi by the prisoners that they had left 
Patna on the 12th April, 1869, and reached 
Port Canning on the 20th of the same month, 
and were not at Patna on the 30th May, the 
prosecutor adduced in evidence a written 
statement engrossed on two pieces of stamp 
paper, one bearing the endorsement of the 
stamp- vend or as sold on the 13th, and the 
other on the 18th April, filed on the 20th April, 
and alleged to bear the verification of the pri- 
soners. No evidence was adduced to prove 
that the prisoners had signed it. The Judge 
drew the attention of the jurors to this docu- 
m^t, and adverted to it in these terms. — " If 
the written statement was drawn up on an 
earlier date than the date it bears, it could not 
have been prepared earlier than the day on 
which the principal stamp was bought, — i. e.. 
18th.*' ffetd, that the document should not 
have been received in evidence ; and that there 
was a misdirection which contributed materially 
towards the jury finding the prlBoners guilty. 
Queen v. Gajbaj - - - iii A. Or. 48 

50. Gaaette of India — CalcuUa Gazette 

^AotIIoflS55,8s.6 and 8— Official leUers.'] 
The Gazette of India^ or Calcutta Gazette^ con- 
taining official letters on the subject of hos- 
tilities between the British Crown and Maho- 
medan fanatics on the frontier, were rightly 
admitted in evidence under ss. 6 and 8 of 
Act n of 1866, as proof of the commence- 
ment, continuation, and determination of hos- 
tilities. Similarly, under s. 6, a printed letter 
from the Seoreta]^ to the Government of the 
Punjab, to the Secretary to the Government 
of Lidia, was properly resorted to by the 
Court for its aid as a document of reference. 
It was not necessary that these documents 
should be interpreted to the prisoner. It was 
sufficient that the purposes for which they 
were put in were explained. Queen v. Amib- 
UDDIN - - - - - >vii68 



EVIDEIGE (Oriminal Cwum)— continued. 

51. DepoHtions informer caie.] Evi- 
dence taken on the trial of one prisoner wrong- 
Iv admitted as evidence on the trial of another. 
Queen v. Zulfukxtb Khan - - viii Ap. 21 

58. The prisoners were convicted, unde 

s. 164 of the Indian Penal Code, upon evidence 
taken in another case to which the prisoners 
were not parties. The conviction was set aside. 

In the matter op the Petition op Betts, 

[vi Ap. 88 

58. The Magistrate took the depositions 

by reading over to the witnesses depositions 
made by l£em in another case, at the hearing 
of which the prisoner was not present, and pro- 
curing them to affirm the truth of the same. 
Held, that the depositions were illegally taken, 
and, therefore, could not sustain a charge. 
Queen v. Rajkbibhna Mittee - i 0. Or. 86 

54. Where the evidence of witnesses 

taken in the absence of the prisoner at a former 
trial was read out to them, and put in on their 
assenting to it as a true record of the facts, 
heldf that the proceeding was irregular and 
prejudicial to the prisoner ; that such witness 
should have been subjected to a fresh oral 
examination ; and that then the former depo- 
sitions might have been put in not to add to 
his testimony but to corroborate it. A new 
trial was ordered. Queen v. Bishonath Pal, 

[iii A. Cr. 20 

55. DepotUion of dead witnessJ] When 

it iB proposed to read as evidence the deposition 
of a witness alleged to be dead, the death of 
the witness should first be strictly proved ; un- 
less it is admitted on the other side, and the 
reading of the deposition not objected to. 
Queen v. Gagalu Moyalu - - iv Ap. 50 

56. Letters implicating prisoner found 

in hit ho\ise.'\ Letters, &o., found in a man's 
house after his arrest are admissible in evi- 
dence, if their previous existence has been 
proved. Queen v, Amie Khan - - is 86 

57. Admissib'ility of wife's evidence for 

or against husband or person charged jointly 
with him.] Upon a criminal trial in the mo- 
f ussil, the evidence of a wife is admissible for 
or against her husband or persons charged 
jointly with him. Nobman, J., dissented. 
Queen v. Khyboolla - - Sup. Vol. Ap. 11 

58. Deposition.] The evidence of a 

writer in the Judicial Commissioner's office, to 
the effect that " the document shown to him 
is a deposition taken before the Assistant Com- 
missioner; it appears to have been taken in 
due form upon solemn affirmation, and is 
attested by the signature of the Assistant 
Commissioner," is not sufficient evidence of 
the prisoner having duly deposed. Quern v. 
Mati Eeeawa - - - - iii A. Cr. 86 

EVIDEnCE, ADHISSIBILIT7 OF. 
See Appellate Court. 

COMMISBION. 

Registration. 

EVIDENCE, DISCOVEET OF FEESH EVIDENCE. 
Sec Civil Procedure Code, s. 365. 
15 
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EVIDEHGE, MODE OF REC0EDIN6. 

Sett Criminal Pbocedubb Code 
(Act X OP 1872), s. 630. 

EVIDEHCB ACT (I OP 1872), 8. S— * CourV-^ 
Registration Act {VIII of 1871),*. Z2—8ub' 
BegUtrar— Penal Code, s, 228.] By s. 82 of 
the Eeg^tration Act, a Sub-Begistrar is a pub- 
lic offioer, and proceedingB before him are 
jadicial prooeediiigs within the meaning of 
B. 228 of the Penal Code, and as he is legally 
authorized to take evidence, he is a * Court* 
as defined by the Evidence Act, s. 3. In the 

MATTER OF THE PETITION OF SARDHARI LAL, 

[ziii Ap. 40 

, 8. 8, ni. k. — Admission — Confession'] 

A prisoner was indicted for theft and dis- 
honestly receiving stolen property. The 
prosecutor, while travelling by train to 
Calcutta, discovered the loss of the property, 
and stated his loss to a railway police 
inspector at the first station at which the 
train stopped after he became aware of the 
theft, the prisoner not then being present. 
This statement was tendered in evidence, and 
admitted under s. 8, illustration ky of the 
Evidence Act. Evidence was also tendered of 
a statement made by the prisoner to the con- 
stable who arrested him, to the effect that some 
of the property had been given him, and that 
he had bought the rest, and this was admitted ; 
the Court remarking that there was a distinc- 
tion in the Evidence Act between * admission * 
and * confession.* Queen v, Macdonald, 
t [xAp.2 

— , 8. m^Cen/essien made under threat for 
a purpose other than to extort confession.'] 
A prisoner was tried for wounding with intent 
to murder, and wounding with intent to do 
grievous bodily harm. The offence was commit- 
ted on the high seas on board a ship on which 
the prisoner was a seaman. At the trial it was 
proved for the prosecution that the master of 
the ship had sailed from Calcutta and could 
not be found, and the Standing Counsel there- 
upon tendered in evidence his deposition before 
the Committing Magistrate, which contained 
an admission alleged to have been made to the 
deponent by the prisoner, when in custody 
The Court refused to admit the portion of the 
deposition containing the admission to be read, 
as it was stated to have been made immediately 
after the prisoner with others had been threaten- 
ed by the witness with a loaded rifle ; it was im- 
material that the threat was not made to ex- 
tort a confession, but to suppress an attempt at 
mutiny. Queen v. Hicks - - - x Ap. 1 

, s. 80 — Confession of a prisoner wlien 

admissible against co-prisoner!] To render 
the confession of one prisoner jointly tried 
with another admissible in evidence against 
the latter, it must appear that that confession 
implicates the confessing person substantially 
to the same extent as it implicates the person 
against whom it is to be used, in the commis- 
sion of the offence for which the prisoners are 
being jointly tried. Queen v Belat Ali, 

[x458 
Queen v. Mohesii Biswas - z 455 note 



EVIDEHGE ACT (I OF lS72)—eontinued. 

, 8. 82, cL 2 — Letter of advice.l^ On the 

trial of a person charged with forging a rail- 
way receipt or bill of lading for the purpose 
of obtaining possession of certain goods which 
had been sent from Delhi to Calcutta, a letter 
from the consignee at Delhi to his partner in 
Calcutta, advising the dispatch of the goods, 
was tendered in evidence under s. 32, cl. 2 of 
Act I of 1872 (the Evidence Act), but the Court 
refused to receive it, and intimated a doubt 
whether it fell within the instances specified 
in the section. Queen c. Tarinicharan Dey, 

[ix Ap. 42 

, 8. 82, cl. 7 — Evidence of family custom.] 

In a suit to establish the existence of a family 
custom, the plaintifib offered in evidence a deed 
containing a recital that the custom of the 
family was as alleged in the phunt, and a 
covenant to do nothing contrary to it. The 
deed was executed before action brought by 
the present plaintiffs, and also by a plaintiff 
who had died since the institution of the suit, 
and, as the plaint alleged, by *' a considerable 
majority'* of the family, but the defendant 
was not a party to it. Jltld, that the deed was 
admissible as evidenoe on behalf of the plain- 
tiffs, though they could themselves be c^led 
as witnesses ; but that, though admissible, the 
custom as against the defendant must be 
proved aVuinde, HURRONATH MULLICK t;. 
NiTTANUND MULLICK - - - X 268 

, 8. 88 — Deposition in former suit — 

Admission.] A deposition of a person in 
a suit to which he was not a party, is, in 
a subsequent suit in which he is a defend- 
ant, evidence against him and against those 
who claim under or purchase from him, 
although he is alive and has not been called as 
a witness. S. 33 of the Evidence Act (I of 
1872) does not apply to such a deposition, but 
it is admissible under the sections relating to 
admissions, although it might be shown tiiat 
the facts were different from what they were 
stated to be in the former case. A statement 
in a bill of sale is evidence against tiiose who 
are parties to it. Soojan Bibee v. Achmut 
Ali - - - - - - xiv Ap. 8 

2. Deposition in foi^mer suit.] H. N 

died on 16th May, 1854. without issue, leaving a 
widow B. if., on 19th May, 1856, purported to 
adopt S in accordance with an alleged anumati- 
patra executed by H. N R. N., the uncle of 
H. iV., died on 6Ui July, 1866, leaving a widow 
il/., in whose favour he had executed an anumati- 
patra, by the terms of which she was to have 
the management of his property during the 
minority of the adopted son, in whom it was 
to vest on his adoption. M. adopted D. subse- 
quently to the adoption of S. After the deatii 
of R JV., j5., as widow of H. iV., and adoptive 
mother of S., brought a suit against M., as the 
widow of R. N.J and ignoring the existence of 
D. D, died, and on his death M. adopted N. on 
4th April, 1864. In a suit brought by M. as the 
mother and guardian of JV. to have the adoption 
of S. declared invalid, held, that the deposi- 
tion of certain witnesses who had been 
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EVIDENCE ACT (I OF 1872), s. 9S—cotitiniufd. 
examined in the previous suit to establish the 
fact of the adoption of 8. by B. were not, 
under s. 33, Act I of 1872, admissible in 
evidence against the plaintiff M. MBiNMorEE 

DABBA v. BHOOBUNMOYEB DABBA - XT 1 

, S8. 60 and 67 — Proof of execution of 

deed^ To prove the execution of a bill of 
sale executed in their favour by the plaintiff's 
father, the defendants called a kazi, who 
deposed iJiat the vendor came before him 
accompanied by witnesses, and acknowledged 
tiie execution of the deed, which was then 
registered. The lower Appellate Court found 
it was sufficiently proved. On special appeal 
to the High Court it was contended that the 
execution was not sufficiently proved under 
8. 67, Act I of 1872. HelAy the proof of execu- 
tion was sufficient, direct evidence of. the 
handwriting of the executant was not neces- 
sary under s. 67. It was not intended by s. 60 
to exclude circumstantial evidence of things 
which can be seen, heard or felt. Nbel Eanto 
Pundit t?. Jugqobundoo Ghosb - xii Ap. 18 

, 88. 74 and 77 — Proceedings between the 

same parties in another suit — PMic docft^ 
mentsA B. instituted a suit in the Court of 
the Munsif of the 24-Pergannas against A, 
on account of an alleged trespass to a drain 
which B, then alleged to be his property ; that 
suit was dismissed on the ground that B, had 
not proved his title to the drain in question. 
In a suit arising out of an alleged trespass to 
the same drain brought by A, against B. in 
which A. stated it was his property, certified 
copies of the plaint, the defendant's written 
statement, and the decree in the former suit 
were produced ; and it was contended they 
were public documents, and admissible in 
evidence under ss. 74 and 77 of the Evidence 
Act. The Court admitted the plaint and 
rejected the written statement. Mahomed 
Shahaboodben v. Wedoebbbby - X Ap. 81 

«< EX A CEBTAin SHIP," HEAHinO OF. 

See CONTBACT. 
EZAKINATIOH DE BENE ESSE. 
See Commission. 

EZAMUTATION OF ACCUSED PEBSOH — Act 
XXV of 1861, *. 2Qh^Act X of 1872, *. 346— 
Attestation of Magistrate.^ Under s. 206 of 
the Criminal Procedure Code it is not necessary 
for the Magistrate to state in the body of the 
examination that the statement comprised 
every question put to the accused and every 
answer given by him, and that he had had 
liberty to add to or explain his answers. 
Attestation at the foot of the examination is 
sufficient ; but in case of doubt, oral evidence 
should be admitted to prove the regularity of 
the proceedings. Quben v, Gobhto Lal 
DUTT - - - - - Tii Ap. 6S 

8. It is a matter of discretion for the 

Magistrate whether, during the enquiry before 
him, it is right and proper that the accused 
should be examined or not. But it is unde- 
sirable that the accused should be examined by 
the Magistrate, when he is satisfied that the 



EXAMINATION OF ACCUSED VlSL&OlBi—oontd. 

evidence adduced by the prosecution does not 
disclose any proper subject of criminal charge 
against him. IN THE mattbb of Shama 
Sankab Biswas - - - i S. N. xri 

EXCESS LANBS, SUIT FOE RENT OF. 
See Landlobd AND Tenant. 

EXECUTION OF DECREE. 

See Act XXIU of 1861, 8. 11. 
•, Attachment. 
Benami Pubchase. 
Civil Pbocedube Code, s«». 200, 

204, 206, 207, 208, 210, AND 214. 
Eqihty of Redemption. 
Husband and Wipe. 
Insolvency. 
Intebest. 
Limitation Act XIV of 1859, 

s. 20. 
Limitation Act IX of 1871, 

ScH. II, No. 167. 
Mesne Pbofits. 
Mortgage. 
Onus Pbosandi. 
Pabdanabhin Wombn. 
Pbincipal Am) Subety. 
Sale in Execution of Dbcbeb. 
Small Cause Coubt, Mofussil. 

2. Division of decree."] A decree can- 
not be executed, nor can it be seized and sold, 
in portions. H^BO Sankeb Sandyal v, 
Tabak Chandba Bhxtttachabjee, 

[ill A. C. 114 

8. Mortgage — Collateral security — 

Money-decree on bond.'] The defendants mort- 
gaged certain property in the mof nssil to the 
plaintiff in April, 1863, and at the same time, 
as a collateral security to the mortgage, 
executed a bond in favour of the plaintil!s, 
and a warrant of attorney to enter up judg- 
ment on the bond. Judgment was entered 
up, and a decree obtained thereon soon after 
the bond was executed. In aocordance with 
a covenant in the mortgage deed, the mort- 
gagees entered into possession and receipt of 
the rents and profits of the estate, which they 
were authorized to receive for five years from 
the date of the mortgage. They remained 
in possession for six years, and then, more 
than one year having elapsed since any pro- 
ceedings in execution had been taken, tiley 
applied for execution of their decree against 
the mortgaged property. The property was 
out of the jurisdiction of the Court. Held 
that, if the application were granted, the 
execution of the decree must be limited to 
property other than that which was the sub- 
ject of the mortgage. There being evidence 
to show that the parties had entered into an 
agreement for a fresh mortgage of the pro- 
perty for twenty-two years, t£e application 
for execution was refused. Bbajanath 

KUNDU CHOWDHBY v. Gk>BINDMANI DASI, 

[iv 0. C. 88 
4. '-"^Seizure in execution — Trespass—Li- 
ability of judgment-creditor.] Seizure of 
personal property in execution of a decree, is 
not an act of the Court, but one of the party 
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EZEGUTIOI OF J>BOUEE—oonti7^Mfd, 

himself seeking execatdon, for which he is 
liable if any trespass be committed on the 
property of a stranger. Subjan Bibi v. 
Sheikh Sariatulla- - - iii A. 0. 418 
Rash Behabt Lall v, Bibee Wajan, 

[zii 208 note 

5. Made of execution,'] When a decree 

is so nnoertain that it is impossible to ascer- 
tain what is decreed, a plaintiff (^nnot be 
put into possession of any other 'thing by 
execution than that which the decree des- 
cribes. Evidence cannot be given in the 
execution department to amend any uncertain- 
ty in the decree The law allows certain 
matters to be asoertained in execution, but 
beyond those it is the duty of the Judge to 
take care that his decree is so precise that it is 
capable of execution, without leaving it to 
the Court of execution to decide what the 
Judge intended to decree. Dwarkanath 
Haldab v. Eamalakanth Haldab, 

[iii Ap. 128 

6. Family dwelling -houfe — Joint pro- 
perty—Act VIII of 1859, 9. 224.] A decree- 
nold'er purchased, in execution of his decree, 
the right, title, and interest of the judgment- 
debtor, a member of a joint Hindu family, in 
the family dwelling-house and land attached- 
Held per NoRMAN, Trevor, Loch, and 
Bayley, JJ., that s. 224 of Act Vni <rf 1859 
did not apply ; that A, was entitled to actual 
possession of the share of his judgment-debtor 
in the house as well as in the land, but his 
share must be marked out so as to cause the 
least possible inconvenience to the other 
members of the family. Per Kemp, J. — ^An 
equivalent in value of the share in the house 
should be apportioned to him out of the land, 
which greatly exceeded the dwelling-house 
in value. KoWAR BiJOi Eesal Rqy v Saha- 

8UNDARI -. - _ gup. Vol. 172 

7. Joint and several liability — Execution 

€f joint decree,] On 29th November, 1861, A. 
obtained a decree against B.^ C, D., and others 
in the following terms :— That " the suit be 
decreed with mesne profits as far as thev can 
be ascertained to be charged upon all the 
defendants jointly and severally ; the costs 
of the plaintiff to be paid by the defendants, 
«nd each of the defendants to pay his or her 
own costs.** On 6th October, 1866, C. instituted 
a suit against A. to have the sale of certain 
mauzas, which had taken place in execution of 
A'e decree, set aside. This stdt was decided by 
the High Court in favour of (7., and the decision 
was confirmed by the Privy Council on 14th 
June, 1872. In the meanwhile A. proceeded 
to execute his decree as against B, and D.^ 
D. objected; the lower Court allowed her 
objections, and the High Court on appeal, on 
12th December, 1866, affibrmed that decision. 
The lower Court allowed A, to proceed to 
execute his decree as against B,, and on 2nd 
June, 1866, certain property belonging to B. 
was sold in execution of A's decree, and 
purchased by A, On 8th August, 1866, the 
Court duly oonfinned the sale, and ordered the 



EVGUTIOH OF TX&CkSL^continued, 

suit to be struck off the file. On 6th July, 
1869, A,^ stating that there was still a sum of 
money due to him under the decree of 29th 
November, 1861, made an application praying 
that the suit might be restored to the file, Mid 
that the rights of B, in certain property 
might be put up for sale. Held, that A.^s 
decree being a joint one, he was entitled to 
execute it against any of the defeodants he 
might select. Chowdry Sheikh Wahed 
Ali v. Mullick Ekayet Hosskin Ali zii 600 
Srebnath Ghobb V, Sahib Bah Roy, 

[zii 504 note 

8. Joint decree, eatitfaction of—Repreifin' 

tatives of decree-holder^ Where two joint- 
decree-holders, each interested in an eight- 
anna share in a money-decree, issued joint 
execution, and one of them, after the death of 
the other, received the whole amount due 
under the decree, — held that this was only 
satisfaction as respects half of the decree, 
and that the representatives of the deceased 
were entitled to issue execution for the re- 
maining half. MoHiMA Chandba Roy v. 
Pyaby Mohun Chowdhry - ii Ap. 43 

9. Joint-decree — Execution by one 

creditor,] A, and B. obtained a decree against 
C, A. obtained an order for execution of his 
share in the amount of the decree. C. pledged 
immoveable property as security to A.^ who 
caused it to be sold. B, applied to the Court 
for her share of the sale proceeds. The F^- 
cipal Sudder Ameen refused the application. 
On appeal — held-, that the order for execution 
ought, in express terms, to have reserved the 
rights of the other decree-holders to share 
in the prooeeds of the execution. The case 
was sent back that the Principal Sudder 
Ameen might apportion the amount realized 
amongst all the decree-holders. Tarabundari 
BuRMONi V. Behari Lai> Roy i A. C. 28 

10. Procedure — Notice of execution.] An 

application for execution was made by a mook- 
tear, and admitted by the Judge^ who ordered 
a notice to issue to the judgfment-debtor. 
Held, that such application cannot afterwards 
be set aside for irregularity, and that it was 
sufficient to keep the decree aliva Dhunput 
SiNOH V. I^LANUin) Singh - - ii Ap. 18 

11. Application by joint decree -holder 

for execution of their share of a decree — Notice 
of execution,] Two out of several oo-decre»- 
holders applied to the judge's Court to execute 
their share of a decree. Held, that this was 
not an application upon which the Court would 
proceed in execution, and that it could not in 
appeal be changed into an application for an 
execution of their whole decree. Although a 
Judge should, when necessary, direct notices 
to be served on judgpn^t-debtors, he cannot 
proceed in execution on a mere application to 
issue such notices over the parties who are 
bound to apply under s. 212 of Act VIII of 

1869. PUBNA ChANDBA MoOKBBJBB v. SA- 

RADA Churn Roy ~ - - iii Ap. 21 
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EZECUnOI OF DECBXE^eontinued, 

12, — - Deed ofcompromi$e — Service of idol,'} 
Two brothers execnted and filed a deed of com- 
promise, dividing between them the family 
property, and a decree was passed in terms 
thereof. Under this decree tiie elder was to 
hold possession of certain lands, the rents of 
which were to go to i>6rf 6rm the worship of 
the family idol. The younger, howeyer, kept 
the elder out of possession of the lands, who 
therefore, performed the worship at his own 
charges, and then took out execution for -pos- 
session and mesne profits, in order to recoup 
his own expenditure on the family idols. The 
elder brother having died without executing 
his decree, his widow applied to execute it for 
the amount of the mesne profits due under it 
Held, that the widow was entitled to execute 
the decree for mesne profits of the idol lands, 
without showing that the ceremonies had been 
performed by her husband out of his own pri- 
vate funds. Badhajibun Mustapi v. Taea- 

MONEE DOSSEB - - - - li P. 0. 79 

18. Juriidiction — Purchase cf decree 

obtained by jiidgment-dehtor — Act VIII of 
1869, 9. 288.] A, obtained a decree in the 
Nuddea Court against B., who had obtained a 
decree against C, in the Beerbhoom Court. 
The latter was attached by the Nuddea Court, 
and sold to ^. in execution of his decree A 
then petitioned the Beerbhoom Court for exe- 
cution against C. Held, that the Nuddea Court 
had jurisdiction to attach and sell j9.V decree 
against C, and A. had a right to apply to the 
l^rbhoom Court for execution thereof. Bam- 

BAKSH CHBTLANOI t7. BANWAEI GK>BIND 

Bahadur - - - - -iiA. Gd6 

14. Striking ewecution cafes off the file — 

Act VIII of 1859, ss. 110 j- 114.] There is 
no particular law authorizing the Court to 
strike cases for execution of decrees off the 
file. This can only be done under the provi- 
sions of ss. 110 and 114 of Act YIII of 1859. 
The practice of striking off execution cases 
from the file, in order to clear it and enable 
Judicial Officers to make their quarterly 
returns, strongly condemned as productive of 
the greatest hardship and injustice to the suit- 
ors. GouE Mohan Bandopadhya v, Taea- 
CHAKD Bandopadhya - - - iii Ap. 17 

15. Act VIII of 1859, s. 28i— Tranter 

of decree to another Court — Jurisdiction — Li' 
mitation.} When a decree has been transmit- 
ted by the Court which passed it to another 
Court for execution, the latter Court has juris- 
diction to try whether or not execution of the 
decree is barred by the law of limitation. 
Per Peacock, C. J.— When there are differ- 
ent laws of limitation in force in the two 
Courts, the law applicable to the proceedings 
in execution of the decree should be the law of 
the^Court to which the decree is transmitted 
for execution. Leake v. Daniel, Sap. Vol. 970 

16. — ^ The Court to which a decree has 
been transferred can take cognisance of a 
question of limitation, but the question must 
be one arising from facts which are legitimate- 
ly before the Court in the course of execution. 
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and not a matter of limitation arising ante- 
cedent to transfer. In the mattes of the 
Petition of Sumat Das - - xiii Ap. 87 

17. The transfer of a decree from one 

Court to anotiber under s. 284 and the following 
sections of the Civil Procedure Code, does not 
give the latter Court a jurisdiction to enter- 
tain and determine any question with regard 
to limitation or otherwise which arose between 
the parties antecedent to the date of transfer. 
Lutfullah v. Kibat Chand - ziii Ap. 80 

18. Conotirrent orders for execution in 

different districts— Power of Court."] A Court 
has power to send its decree for concurrent 
execution into several places, although in its 
discretion it may refuse to exercise such power. 
Saboda Pbabad Mullick V, Luchmiput 
Sing Doooub - - - - x P. C. 214 

19. Sale of estate partly within and 

partly without the jurisdiction — Civil ProcC' 
dure Code, ss, 249, 284, 285, Jf 2S&— Certificate 
of non-execution.'] A money-decree was made 
by the Judge of the 24-Pergannas against a 
mortgagor who was possessed of property in 
the 24-Pergannas, and also of an estate called 
Kismut Eosdaha, 1 8 mauzas of which lay in 
Zilla 24-Pergannas, and 42 mauzas in Zilla 
Nuddea. The whole estate was entered in 
the taujih of, and the Qovernment revenue was 
payable in, the Collectorate of Nuddea. The 
Judge of the 24-Pergannas, without selling 
the property of the judgment-debtor which 
was within his jurisdiction, transmitted a cer- 
tificate under s. 285 of the Civil Procedure 
Code to the Judge of Nuddea, stating that no 
portion of the amount of the decree had been 
realized by the Court of the 24-Pergannaa. 
Thereupon Kismut Eosdaha was attached azxd 
sold by order of the Nuddea Court. In a suit 
brought against the purchaser for possession of 
the 18 mauzas lying in the 24-Pergannas by 
a person who claimed to have bought the 
right, title, and interest of the judgfment- 
debtor in tiioee mauzas, but who, in fact, was 
not the real purchaser, — held, that although the 
Court of the 24-Pergannas strictly ought not 
to have granted the certificate until the pro- 
perty in the 24-Pergannas had been sc^d, the 
error in so doing £d not make the certificate 
void, or avoid the proceeding in the Nuddea 
Court, 'Kismut Kosdaha being substantially in 
the Nuddea District. Kally Pbosono Bosb v, 
DiNONATH Mullick - - - - xi 5d 

20. — Practice-^ Application for exeeit' 
tion,] An application for execution of a decree 
need not be accompanied by a copy of the de- 
cision of the first Court Dhunput Singh v, 
LiLANUND Singh - - - ii Ap. IS 

21. Practice in execution by High Court 

of decree of another Court,] The functions of 
the High Court in respect of the execution oi 
decrees of other oourts, are liniited to effecting 
execution, and to matters arising out of the pro- 
ceedings in execution. Where a decree more 
than a year old had been duly sent to the High 
Court for execution, an appUoation for a role 
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EXECUTIOH OF DECREE— continued, 

to show cause why execution should not issue 
was refused : such application should be made 
to the Court which passed the decree. Jadu 
EOY V, Fabbell - - - > Ti Ap. 66 

88. Procedtire in exeofUion of decree of 

High Court an appeal from mofiissil,'] Where 
the High Court passes a decree on appeal from 
a Mof ussil Court, the Court which has to exe- 
cute the decree of the High Court is governed 
by the rules which govern the execution of 
its own decrees. Eisto Einkub Ghosb Roy 

V. BUBODAKANT SlNGH ROY > > Z P. G. 101 

23. Juritdiction.'l A decree of the 

Court of the Subordinate Judge of Moorsheda- 
bad was sent to the Oaurt of the Subordinate 
Judge of Rajshahye for execution, and certain 
property was attached in that district. A 
claimant of the attached property then obtained 
from the former Court an order on the second 
Court to send the record back again to 
Moorshedabad, for the purpose of executing 
the decree there, on the ground that the judg- 
ment-debtor had property in that district ; 
and also on the allegation, unsupported by 
oath, that the property sought to be attached 
in Rajshahye was his. Ecldf that the Sub- 
ordinate Judge of Moorshedabad had acted 
without jurisdiction, and the record must be 
sent back to the Court of the Subordinate 
Judge of Rajshahye for execution. Held also, 
that the claimant had no Iocm standi in the 
Moorshedabad Court to make such application. 
Indba Chand Duoab v. Gk>PAL Chandba 
Shbtia - - - - ill A. C. 181 

24. ^— Tranter of decree for execution — 
Potver of Court— Act VIII of 1859, *. 284.] 
Where a decree of one Court has been trans- 
mitted to another for execution under s. 284 
of Act VIII of 1869, the latter Court has 
jurisdiction to entertain an application to can- 
cel its own order for striking off the case, 
whatever ' striking off * amounts to. Baobam 
v. Wise - - - - -iP.B. 91 

25. Attachment of person of debtor — Act 

VIII of 1859, *. 221.] In execution of a decree 
a writ was issued against the defendant who 
had not any property within the jurisdiction 
of the High Court. The first writ was made 
returnable in a month. Another writ, return- 
able in the same time, was issued, the first not 
being successful, but the defendants were not 
found. An application for a writ returnable 
in one year was refused. Held on appeal per 
Peacock, C. J., that although the Judge had a 
discretion to refuse the writ under s. 221, Act 
ym of 1859, yet the fact that the plaintiff had 
not used the utmost possible diligence was not 
a sufficient ground on which the writ should 
be refused. P<?/- Macphbbson, J.— The Court 
had a discretion under s. 221, and ought not 
to grant the writ where it is not satisfied that 
the parties have used every reasonable endea- 
vour to execute former ones that have expired ; 
as the former writs were returnable in so 
short a time, however, in this case the writ 
ought to be granted. Nittai Chandba Pal 
V, Thakub Das Biswas - - viii 268 note 
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EZEGUnOH OP TOGRSE— continued, 

26. Discharge — Further 

against debtor's property^] 



execttti4ffi 
After a debtor 
has been arrested in cGcecution of a decree and 
discharged at the request of the creditor, his 
personal property may be taken in execution 
under the same decree. Janoki Singh Roy 
o. Ealoo Mundul - - - Sup. VoL 889 

27. Non-satisfaction of decree against 

property of judgment-debtor, J Where a judg- 
ment-creditor had obtained a writ of attach- 
ment against the property of his judgment- 
debtor, but the debtor had no property to the 
knowledge of the creditor against which the 
attachment could beenforc^, — held (revers- 
ing the decision of the Court below), that he 
was entitled to an order for execution of the 
decree by attachment of the person of the 
debtor. Sbton v, Buohk > - - viii 265 

28. Decrees under Act jt of 1869— 

Powers of Collector.} A Collector has power, 
under Act X of 1859, to sell, in execution of a 
decree for the payment of money under the 
Act. not being money due as arrears of rent of 
a saleable under-tenure, only such moveable 
property as is capable of being manually seized, 
and he can issue process against immoveable 
property only when recourse could not be had 
to the person or to the moveable property 
capable of being manually seised. Chandba 
Kant Bhattachabjbe v, Jadupati Cra- 
TEBJEE - - - - - i A. C. 177 

29. Power of Collector.'} A, obtained 

a decree ag^ainst B, for arrears of rent in res- 
pect of a saleable tenure. In execution of the 
decree, the Deputy Collector of Basseerhaut 
requested the Collector of the 24-Perganna8 
to attach and sell any moveable property 
belonging to B, He, accordingly, caused 
^^ certain houses and buildings and some move- 
able properties** belonging to ^. to be attached. 
On an application by B, to the High Court to 
set aside the attachment, — held^ that the Col- 
lector had no jurisdiction to attach the property. 
The decree could not be executed by the attach- 
ment of any immoveable property except the 
tenure, before it was shown tiiat satisfaction 
of the decree could not be obtained by execu- 
tion against the person or moveable property 
of the debtor. Desabatulla v, Nawab 
Nazim Nazib Ali Khan - - i A. C. 216 

80. Collector, Power of— Act X of 1869.] 

A. obtained a decree against B, for arrears 01 
rent. C. was an under-tenant of B, under an 
ijara lease. In executing j1.V decree against 
B,^ the Collector sold the '* rights and profits 
of the debts due for rent" from C. to &, for 
the years 1273-4-5. A. became the purchaser 
in a suit brought by i>., as assigfnee of A.^ of 
rents alleged to be due for the years 1273-4-6. 
Held that, for the purposes of Act X of 1869, 
rent is moveable property; and that the Col- 
lector, therefore, was competent to sell it in 
execution of the decree, and to effect the sale 
to A, Mahes Chandba Chattapadhya v. 
GuBUPBASAD Roy - - - . - t 116 
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EZECUnOH OF HEORER— continued. 

81. CivU Proeedure Code, s, SSS^Stay of 

execution — Seetirity.'] A party applying to 
stay exeoation of a decree under s. 388 on 
giving Becority, is bound to show sufficient 
grounds to the Court for staying it, whether 
the decree is in respect of moreable or im- 
moveable property. In thb matteb of the 
Petition of Ismail Eooeb Sup. Vol. 1007 

82. SeeurUy—Reg, XVI of 1797, *. 4— 

Appeal to Privy Council.'] In a suit in which 
an appeal to the Privy Council from a decree 
of the High Court has been admitted, and is 
still pending, the Court of original jurisdic- 
tion which made the decree first appealed 
from, has jurisdiction to issue execution. 
Although, as a general rule, the High Court 
will take security, under s. 4, Reg. XVI of 1797, 
before allowing execution of a decree while 
there is an appeal to the Privy Council pend- 
ing, yet the Court may, under certain circum- 
stances, allow execution without taking secu- 
rity. Where the lower Court is informed that 
there has been an appeal to Her Majesty in 
Council from the decree which it is asked to 
execute, the lower Court should, in the exer- 
cise of its discretion, allow time to the parties 
to apply to the High Court to stay execution 
or to require security from the party left in 
possession, before issuing execution, unless it 
should see danger of the property being made 
away with in the intervaL Locu, J., differed. 
Wise v. Rajkbishna Boy - Sap. VoL 641 

9S, Security —P fig. XVI of 1797, #. 4 ] 

The plaintiff obtained a decree for possession 
of part of a semindari in the Court below, 
and in execution obtained x)oe8e6sion on giving 
security. On appeal by the defendants to 
the High Court, the decree was reversed and 
restitution ordered. Plaintiff then appealed 
to the Privy Council, and applied to the High 
Court to be left in possession upon his former 
security. Beld, that s. 4, Reg. XVI of 1797, 
did not apply, and the plaintiff was not entitled 
either to keep possession, or to require the 
defendants to give security ; but the defendants 
were entitled to restitution of the property 
without security, whether the judgment of the 
High Court ordered restitution or not: but 
that it was within the discretion of the Court 
to call upon the defendants to give security for 
costs, if any, awarded by the decree of reversal. 
In the matteb op the petition op Raj- 
kissen Singh - - - - Sup. VoL 605 

84. Reg. XVI of 1797, *. 4:—SecuHty.] 

The plaintiffs, in execution of a decree, which 
had been affirmed by the High Court on appeal, 
obtained possession of the land decreed, and 
realised their costs. The defendant after- 
wards filed an appeal %o the Privy Council 
against the decree of the High Court After 
admission of the appeal he applied that the 
plaintiffs might be called upon to furnish 
security. Held that, under s. 4, Reg. XVI of 
1797, the application could not be entertained. 
Joynarain Pattur v. Russick Mohun 
Banebjeb - - _ _ Sup. VoL 744 



EXEGimON OF DEGREE, LAUD TAXEI IH 
EXCESS IN. 

See Act XXIII of 1861, s. 11. 

EXECUTION OF DECREE OF HIGH COURT ON 
APPEAL FROM THE MOFUSSIL. 

See Limitation Act XIV op 1859, 
B. 19. 
EXECUTION OF DECREE OF PRIVT COUNCIL. 
See Limitation Act XIV op 1869, 

8.19. 

8. Powers of Legislature^ Limitation.'] 

The Legrislature of this country has no power 
to pass any law limiting the period during 
which decrees of Her Majesty in Council may 
be executed. Anandamati Dasi v. Pubna 
Chandba Rai - - - - Sup. VoL 506 

EXECUTION OF DECREE OF SMALL CAUSE 
COURT. 

See Civil Pbocedbce Code, & 286. 

EXECUTION OF DECREE. STAT OF. 

See Benq. Act.VIII of 1869, 8. 62, 
EXECUTOR. 

See Attorney and Client. 

Certificate of Administration. 

Probate. 

Mahomedan Law, Debts. 

2. Power of-^Hlndu will — Mortgage.] 

Per Markby, J— The executors of the will of 
a Hindu cannot hy yirtue of their character 
as executors, mortgage the estate of the testa- 
tor, in the absence of any power, express or 
implied, contained in the will. Nilkant 
Chatterjee v. Peary Mohun Das, iii 0. C. 7 

8. Power of executor of Hindu will.] 

The executor of a Hindu will has no power by 
acknowledgment to revive a debt barred by 
limitation except as against himself. Gopal« 
narain Mozoomdar v. Muddomutty Guptee, 

[xiT21 

4. Derieatire executor — Succession 

^c^ (X^ 1865).] Under the Indian Succes- 
sion Act the executor of an executor is not 
derivative executor of the original testator, 
even though such testator died before 1866. 
DeSouza v. The Secretary op State for 
India - - - - - -zii428 

6. Fiduciary relationship — Renunoia' 

tion of executorship — Administration suit—^ 
Suit against purchaser from executor to set 
aside sale,] D.^ a Hindu, died, leaving thr^e 
sons 6., S. C. and i?., who, on his death, made 
a partition of his estate, and S. covenanted with 
S. C. to discharge all claims made against the 
estate of D. In 1828, R.y who claimed a por- 
tion of the share taken by S. C. on partition 
with mesne profits, filed a bill in the Supreme 
Court against S. C, and others as representa- 
tives of i>., and obtained a decree for 
Rs. 2,00,000. Ponding thislitigation S. C. died, 
leaving six sons, t/l, Jf., H., P., C, and S. M., 
and a will made before the birth of S. JIT., by 
which he left all his property to his sons other 
than S. M. On the death of S. C, t/I, as one of 
the executors of his wUl, compromised ^.Vsuit, 
so far as it related to the estate of S. C., for 
Rs. 80,000 ; and afterwards, in the same capa- 
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BECUTOR—ecfUinued. 

city, saed the representatiyoB of S. to recover 
that amount and the cofite in the suit brought 
by B.y and obtained a decree for Bs. 1,70,000. 
In the meantime, H. died, leaving the plain- 
tiffs his sons and heirs, and his brothers J. and 
Jl/"., his executors. J, renounced the executor- 
ship. M.f on the 3rd June 1864, as executor of 
B.f executed a deed of assignment, by which 
he conveyed to J. and 8, M., for Rs. 6,000, 
the interest of the plaintiffs in the decree 
obtained by J., and subsequently at a sale of 
property belonging to the representatives of 8. 
in execution of the decree, J. himself became 
the purchaser. In 1867, in an administration 
suit, which had been brought by the plaintiffs 
to compel M. to account for the assets received 
by him from the estate of H.j the Master was 
directed to take an account, which was accord- 
ingly done. In a suit brought by the plain- 
tiffs, the sons of H,^ against J., i/., and S, M. 
to set aside the deed of 23rd June, 1854,— A<?W 
that, notwithstanding Che renunciation of exe- 
cutorship by J.^ he stood in a fiduciary relation 
to the plaintiffs, and the assignment being 
found to have been made for an inadequate 
consideration, was ordered to be set aside on 
the plaintiffs paying the purchaser J, the 
amount of the purchase-money. A decree in 
an administration sidt brought by the parties 
whose interest had been sold against the exe- 
cutor of tlxeir father's will, by whom the sale 
had been made, held to be no bar to the main- 
tenance of a stilt against the purchaser to have 
the sale set aside. Dhonbnder Chundeb 

MOOKEBJEE v. MUTTY LALL MooKERJEE, 

[xiv p. C 276 

SXECUTOR, DEGREE A6AIHST. 

8ee Succession Act, s. 282. 

SXECUTOE, PUECHASE FEOH. 

Set Vendor and Purchaser. 

EZEGUTOE, EEMOVAL OF A5 IlfFIDEL EXE- 
CUTOE. 

8e6 Mahomedan Law, Will. 

FACTUM VALET, DOGTEIHE OF. 

See Hindu Law, Family Dwellinq- 

HOUSE. 

FALSE GHAEaE, GIVINO EVIDENCE IH SUP- 
POET OF. 

See Abetment. 

FALSE DEED SET UP TO SUPPOET EIOHT- 
FUL GLAIM 

See Title. 

FALSE EVIDENCE. 

See Jurisdiction op Criminal Court 

8. . Alternative charge and convictien.'] 
The prisoner, who as a witness in a former 
case had made one statement before the 
Magistrate and a contrary one before the 
Sessions Judge, was tried and convicted of 
having either given false evidence before 
the Judge or given false evidence before 
the Magistrate. Held (Norman and Camp- 
bell, J J., doubting), the conviction was right 
Held also (Campbell, J , differing), the evi- 



FALSE EVIDENCE— ^iKiiii«e<i. 

dence taken before the Judge was admissible 
on tile charge of having given false evidenoo 
before the Magistrate. Qubbn v. Zamibak, 

[Sup. Vol 6S1 

8. Contradictory statements — Criminal 

Procedure Code (Act X of 1872), *. 466, ScK Hi 
-^Penal Code {Act XLV of I860), *. 193.] 
Where a person was convicted of giving false 
evidence upon an alternative charge in the 
form given in Sch. iii of the Criminal Proce- 
dure Code, held by the majority of tixe Court 
(Jackson and Phear, JJ., dissenting), that 
the conviction was good, notwithstanding the 
jury had not distinctly found which of the 
two statements charged was false. Held per 
Jackson, J., that such a charge is bad, 
and further that an alternative finding upon 
such charge is invalid. Held per Phear, J., 
that although a person may be lawfully tried 
upon such a charge, still the Court or jury 
must, for a conviction, find specially which 
branch of the alternative is true. Queen r. 
Mahomed Hoomatoon Shaw - ziii F. B. 834 

Contra, Queen v. Bidu Noshto, ziii Z2& note 

4. Alternative statemsnts — Perjury.'] 

Per Norman, J. — Qiuere, notwithstanding Uie 
decision of the Full Bench in Queen v. 
Zamiran^ as to the correctness of conviction 
for perju]^ upon alternative statements. 
Queen o. Mati Khowa - - iii A. Or. 86 

6. — — Contradictory statements by witness 
— Penal Code, s. 193.] The statement made by 
a witness before the Magistrate was opposed 
to the statement made by him before the Ses- 
sions Court. On a charge of perjury being 
made,— A^^, that a statement made by the 
accused before one Court was no evidence of 
the falsity of a contrary statement before 
another Court to support a conviction of giving 
false evidence. Held, that neither the Judge 
nor jury had any right to assume that an 
explanation could not have been given consist- 
ent with both the statements. Queen v. Kola 

Liv A. Gr. 4 

6. Contradictory statements — Criminal 

Procedure Code {Act XXV of 1861), s, 172] 
Where a witness makes a statement before the 
Sessions Court which contradicts that made 
by him before the committing officer, and no 
evidence is g^ven to show which statement 
is true, it cannot, under s. 172, Act XXV 
of 1861, be said that an offence has been com- 
mitted under the cognizance of the Sessions 
Court. A Judge*s duty in dealing with the 
contradictory statemente of a witness discussed. 
Queen r. Nomal - - - - iv A. Gr. 9 

7. Contradictory statements — Plea of 

guilty on one charge— Effect of] Where a 
prisoner is charged separately for having given 
false evidence with regard to two statements 
directly opposed to each other, a plea of guilty 
on one of the charges does not involve an 
acquittal on the other. A Sessions Court is 
bound to take evidence and try a charge before 
it can acquit a prisoner of that charge. Queen 
V. HOSSEIN Ali - - - - viii Ap. 25 
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FALSE WlDZSCSi^^ontinued, 

8. Uncorroborated emdenee cf single 

wUnese-^Penal Code (Act XL Vof 1860), s. 193.] 
A person cannot be oonvicted in the mof nssil 
of giving false evidenoe upon the uncorrobora- 
ted evidence of a single witness. Campbell, J., 
dissenting. Qu££N v, Lalghand Eowbah, 

[Sup. Vol. 417 

9. Penal Code, ss. 193, l9i^Powers of 

Sessions JvdgeA The Sessions Judge has no 
power to comnut a man for having given Jalse 
evidence before the Magistrate, but he can 
commit him for having given false evidence 
in Ms own Coart. In the trial of a prisoner 
for murder, a witness stated on oath before 
the Sessions Court that another had committed 
the murder, whereas before the Magistrate he 
had stated, as was the fact, that t&e prisoner 
had committed the murder. Held, that such 
witness was guilty under s. 193, and not under 
B. 194, of the Penal Code, as he did not know 
that he would cause a conviction for murder. 
QuBBN V, Hardyal ~ - - ill A. Cr. 86 

10. Ibrm of eharge-^Penal Codecs, 193.] 

Six persons were charged in the same charge 

as foUows : — " That you, on or about the 

day of June , at Taj pur, committed the 

offence of voluntarily giving false evidence 
in the stage of a judicial proceeding, and 
that you ha^e thereby committed an offence 
under s. 193 of the Penal Code." Heldf the 
charge was bad and defective: first, as it 
charged a number of persons jointly with 
giving false evidence ; second, as it did not 
ahow what statement the accused persons made ; 
third, as it did not mention the day and year 
when the offence was committed ; fourth, as it 
did not indicate the Court or officer before 
whom the false evidence was given. To sup- 
port a charge of giving false evidence under 
8. 193, it must be shown that the accused 
intentionally made a particular statement false 
to his own knowledge. Q(JBBN o. Mahabaj 
MigSjB-B _ _ - - _ -viiAp. 66 

11* Penal Code, s. 193 — Form of 

charge,"] It is essentisd, in order to sustain 
a charge under s. 193 of the Penal Code, 
that it should be proved that there was a 
judicial proceeding, and that the false state- 
ment alleged to have been made in the course 
of that proceeding was made. A charge under 
this section should specify not only the judi- 
cial proceeding in the course of which the 
prisoner is accused of having made the false 
statement, but the particular stage of the 
proceeding in which the statement is made. 
QUEEK V. Patik Biswas - - iA. Cr. 18 

12. Penal Code, ss. 191, 192— FtfW/E- 

eation of plaint."] A made an application 
for a new trial under s. 21 of Act XI of 
1865. He filed a memorandum of his g^rounds 
verified as a plaint, and therein knowingly 
made a false statement. Held (Gloveb, J., 
dissenting), that he had not thereby committed 
an offence under s. 191 or 192 of Penal Code. 
In be Haban Mandal - - ii A. Cr. 1 



FALSE ^IXL&01SAT10V—Begistrati4m Act XX 
of 1866, ss. 93 and U-^Penal Code, s. 419 ] 
A vendor proceeded in company with three 
persons to Dacca to register her deed of sale. 
Falling ill on the way, the three companions 
went to the Registrar's office ; one of them 
there personated the vendor, and got registry 
of the deed. She was convicted of cheatinsr 
by false personation, and the other two of 
abetting that offence. Held, on revision, that 
as there was no intention apparent on the 
part of the accused to injure or defraud any 
one, the convictions should have been under 
ss. 93 and 94 of Act XX of 1866, and not 
under s. 419 of the Penal Code. Queen it. 
LUTHI Bbwa - - - - ii A. Cr. 25 

FALSE STATEMENT BT DEFENBAHT. 
See Admission. 

familt abranoement oh bispute as to 
sucgessioh ih hinbu familt. 

See COMPBOMISE. 

FAMILT CUSTOM. 

See Evidence Act, s. 32. 

FAMILT BWELLIHG-HOUSE. 

See Execution of Decbee. 

Hindu Law, Family Dwelling- 
house. 
Injunction. 
Limitation Act XIV of 1859, 

s. 1, CL. 13. 
Tbespass. 

FEBET, SUIT FOB COMPEHSATION FOB LOSS 
BT BESUMPTION OF. 

See JuBisDiCTiON of Civil Coubt. 

FIBUCL^T BELATIONSHIP. 
See Executob 

Vbndob and Pubchaseb. 

FIHA5CIALBES0LUTI0N, 2004, 14th JULT, 1871. 
See Coubt Fees Act. 

FINE, BISTBIBUTIOH OF. 

See Act XIII of 1867. 

FIHE FOB AVOIBIHO SEBVICE OF SUMMONS. 
See Civil Pbocedube Code, s. 365. 
Witnesses. 

FINE FOB CONTINUING OFFENCE. 
See Conviction. 

FINE FOB NEGLECT TO TAKE OUT GEBTIFI- 
CATE. 

See Act IX of 1868. 

FINE FOB NONATTENDANCE BEFOBE COLLEC- 
TOB IN PABTITION PBOCEEDINGS. 

See Sale fob Abbeabs of Bbvenue. 

FINE FOB SUFFEBING PBEMISES TO BE IN A 
FILTHT STATE. 

See Beng. Act III of 1864, s. 67. 

FINE, BEALIZATION OF. 

See Act XXI of 1866. 

FIBE CAUSED BT SPABK FBOM ENaiNE. 
See Railway Company. 

FIBE-BALL, POSSESSION OF. 

See Attempt to commit Offence. 

FIBM, SUIT BT. 

See Plaint. 
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'FOBDABLE EITES; KEAVIHO OF. 
See AOOBBTION. 

FOBEGLOSUEE, M0NE7 PAID TO STAT. 
See Attachment. 

FOBECLOSUBE, HOTICE OF. 
See MoBTQAaE. 

Beg. XVII of 1806, s. 8. 

FOBECLOSUBE, SUIT FOB. 

See Lbttebs Patent, ol. 12. 

MOBTGAQB. 

FOBFEmTBE, COHDITIOH IN LEASE FOB. 
See Act X op 1869, a. 78. 

FOBFEITUBE OF PB0PEBT7. 

See Absconding Ovfendeb. 
Act op State. 

2. Conviction — Attachment in execu- 

tton—Aet XI of IS57, e, l—Penal Code, s, 121.] 
In execution of a decree against the de- 
fendant, the plaintiff, on 17th July, 1871, 
attached certain property in Calcutta belong- 
ing to the defendant. On 26th July, 1871, the 
defendant was oonyicted under s. 1 of Act XI 
of 1857, and also under s. 121 of the Penal 
Code, of abetting the waging of war against 
the Queen, and sentenced to transportation 
for lite and forfeiture of all his property. 
The offence for which he was oonyicted was 
committed in September, 1861. Beld, that the 
forfeiture took effect from the date of the 
commission of the offence, and therefore any 
attachment subsequently made was invalid. 
Oaneshlall v. Amib Khan - - viii 88 

8. Act XXV of 1867, * S.] B. 5., the 

father of the plaintiff, and in possession of 
iiaunoveable property subject to the Mitakshara 
law, inherited from his ancestor, was, on tibe 
10th December, 1857, after proceedings taken 
under Act XXV of 1857, declared to be a 
rebel, and it was ordered that all his property 
should be confiscated to Government. On the 
16th April, 1858, B. S. was arrested, and being 
tried and convicted on a charge of rebellion 
was sentenced to death. The sentence was 
carried out on the 2l8t April, and on order 
was made on that day for the confiscation of 
his property. In a suit instituted by the 
plaintiff to recover the property, — held, that 
B, S had Buoh an interest in it as made it the 
subject of forfeiture under s. 3, Act XXV of 
1857, and the plaintiff, therefore, did not, on the 
death of B, 8, become entitled to his estate. 
Thakoob Kapilnath Sahi v. The (Jovbbn- 
MENT - - - - - -xiii446 

FOEFBITUBE OF BEC0Q9IZAECES. 
See Contempt op Coubt. 

Recognizance to keep Peace. 

F0B6EBT. 

See Appeal in Cbiminal Cases. 

2. Penal Code s, 29 — False document.'] 

To constitute the offence of forgery, the simple 
making of a false document is sufficient. It 
is not necessary that the document should be 
published or made in the name of a really 
existing person. A writing which is not legsd 
evidence of the matter expressed may yet be 
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I02,QiEXt— continued, 

a document within the meaning of s. 29 of 
the Penal Code, if tiie parties framing it 
believed it to be, and intended it to be, evi- 
dence of such matter. Queen v. Shifait Ali, 

ru A Cr. 12 

FBACTIOHAL SHABE OF ESTATE, ATTACH- 
MEHT OF. 

See Civil Pbocedube Code, s. 246. 

FBACTIOHAL SHABE OF ESTATE, PUBCHASEB 
OF BIGHTS OF HOLDEB OF. 

See Beng. Act VIII op 1866. 

FBAUD. 

i&tf Limitation Act XIV op 1859, 
a 10. 
Sale pob Abbeabs op Rent. 

2. Proof of frayid.] It is often the case 

that fraud cannot be established by positive 
proofs, and on the other hand it is not to be pre- 
sumed from circumstances of mere suspicion. 
It is generally shewn by such circumstantial 
evidence as overcomes the natural presumption 
of honesty and fair dealing, and satisfies a 
reasonable mind that such presumption has 
been displaced. Mathuba Panday v. Bam 
EUCHA Tewabi - - - - iii A. 0. 108 

8. Finding of— Registration — Priority of 

registered over unregistered deed.] A Judge 
should record a distinct finding of fraud or 
collusion on the part of the holder of a 
registered deed, with the g^rounds on which it 
proceeds, before he gives an unregistered deed 
priority over it ; and unless he do so, the case 
will be remanded to' him for re-trial. GouBi 
Kant Roy t Gibidhab Roy - - iv A. C. 8 

4. Deed of gift — Resivdicata — Estoppel.] 

A deed of gift, valid and oi)erative between 
the parties thereto, cannot be avoided because 
in another suit between different parties it 
has been held to be fraudulent as against 
creditors. Qiuere. — Whether a donor can 
avoid his own deed on the ground of his own 
fraud? Ramanugba Nabain v. Maha- 
8UNDUB KUNWA - - - xii P. C. 488 

0. Enhancement of rent — Forged deed — 

Dishonest defence.] In a suit for enhance- 
ment of rent, the ryot, defendant, set up a 
mokurari patta. which was found to be 
forged. Beld, that the fact of the ryot having 
relied on a patta which was found to b^ 
forged did not entitle the landlord to a decree 
for enhancement of rent to the amount 
claimed. Ibwab Chandba Das v. Nittianand 
Das _ _ _ - -Sup. Vol.490 

FBAUD, DECEEE FOB SALE SET ASIDE FOB. 
See Sale pob Abbeab op Rent. 

FBAUD, SUIT TO SET ASIDE SALE OH ACCOUKT 
OF. 

See JuBiSDiCTioN op Civil Coubt. 

FBAUDULElfT BEUOVAL OF PB0PEBT7. 
See Pabtnebship Pbopbbty. 
Penal Code, s. 806. 

FBAUDULEHT BEPBESEHTATIOH. 
See Contbact. 
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FBEI6HT. 

See Ohabteb-Pabtt. 

FBESH SUIT AFTU DISMISSAL FOS DEFAULT 
IN APPEABANCE. 

See Civil Peocbdubb Code, b. 110. 

FULL BENCH. 

See Rbfebencb to Full Bench. 

FULL BENCH BULINOS. 
See Review. 

6AMBLIN0 ACT. 

See Tazi Mandi Chitties. 

GAMBLINO, SUIT TO BECOTEB NOTES LOST 
BY. 

See Tkovbb. 

GAZETTE, GOVEBNMENT. 
See Evidence. 

GHATWAL, BIGHT TO APPOINT. 

See Declabatoby Decbeb, Suit fob. 

GHATWALI TENUBE— S^^w*e* dUpewted with.'] 
Althoagh in custom the ghatwali tenure 
desoended from father to son, no succes- 
Bion was legal or valid till confirmed by the 
zemindar and reported by him to the Govern- 
ment authorities. Where Government has dis- 
pensed with the services of the Ghatwals. the 
zemindar is under no obligation to continue to 
appoint, and may, on a vacancy occurring, 
settle the tenure as he pleases. Mahbub 
HOSSBIN V. Fatasu Kumabi - - 1 A. 0. 120 

8. Arrears of rent — Liability of me^ 

cetfor for.'] A.^ the holder of a service tenure 
subject to a quit-rent to the zemindar, died, 
leaving his rent for the last three years unpaid. 
B,^ his son, succeeded him in the tenure, ffetd^ 
that the zemindar could not sue B. as A.'t suc- 
cessor in the tenure for A*e arrears of rent. 
NiLMANi Singh v, Hadhub Sinqh, 

[1 A. C. 195 

8. AequieUi^m ef land — Compemation.'] 

Where land forming part of a ghatwali tenure 
in the district of Beerbhoom was taken up for 
public purposes, heldy that neither the zemindar 
nor the under-tenants of the ghatwal could 
claim a proi>ortionate share in the compensa- 
tion-money payable for such land. The money 
so obtained carries with it all the incidents 
of the original ghatwali tenure, and the ghat- 
wal for the time being is entitled only to the 
interest accruing therefrom during his life- 
time. Ram Chundbb Singh v. Joheb Jumma 
Khan - - - - - - livAp. 7 

4. Retumption — Compensation.'] In the 

Kurruckpore ghatwali mehals the profits of 
the lands, minve the quit^rent paid to the 
zemindar, represented the remuneration given to 
the ghatwals for police services. Government 
illegtdly resumed tiiose lands, dispensing with 
the services of the ghatwals, and settled the 
tenures with the ghatwals at half the rent 
current in that part of the country. The re- 
sumption proceedings having been set aside, 
it remained to determine to whom and in what 
proportions Government should refund the 
half jamma taken by it as rent from the 



GHATWAU TENUBS— (;aM^ififi«<2. 

ghatwals during the period of settlement. 
Held that, inasmuch as the ghatwals rendered 
no service during th«> period of settlement, the 
moiety of the jamma retained by them was 
ample compensation for any loss they might 
have sustained, and the zemindar was entitied 
to receive the whole of the moiety taken by 
Government, partly as quit-rent due to him, 
and partly as compensation for loss of the 
ghatwals* services during the continuance of 
the settlement Lilanund Singh v. The 

GtoVEBNMENT - - - - li A. 0. 114 

5, Power of creating ineumhrancesJ] 

A ghatwal in the district of Beerbhoom is not 
competent to grant a lease of the whole or a 
portion of his ghatwali tenure in perx>etuity. 
Ghatwali tenures in Beerbhoom are grants of 
land by the Government to individuids for the 
performance of certain police duties. These 
tenures are heritable, but the incomes arising 
from them cannot be charged or encumbered 
by the ghatwal in possession so as to bind his 
successor. Gbant v. Bangsi Deo - vi 652 

6. Power of alienation.] A ghatwal 

cannot give a patta of his tenure binding a 
subsequent ghatwal. The rights and interests 
of each ghatwal in his tenure last only for his 

life. JOGESWUB SiBKAB V. NiMAI KABMAKAB, 

Li S. N. vii 

7. JTereditary tenure — Services, eesso' 

tion of — Enhancement of rent — Act XI of 
1859, s, 37.] The plaintiff, an auction-pur- 
chaser of a zemindari at a sale for arrears 
of revenue, sued in 1863 to eject the defen- 
dants from certain mauzas included in the 
zemindari, and which were held by the 
defendants under a ghatwali tenure, on the 
ground that the service for which the grant 
was made was no longer required, and that the 
simad, or grant, contained no words of inherit- 
ance. The defendants proved that the grant 
was made in the year 1743 to if., after whose 
death the land was in the possession of Af.^s 
heir-at-law prior to the Permanent Settiement ; 
and that he and his ancestors had enjoved unin- 
terrupted possession in direct succession from 
a period prior to the Permanent Settlement at 
a quit-rent of Rs. 61 per annum. The Collec- 
tor appeared on behalf of the Government, 
and stated that the ghatwali services had not 
been dispensed with by the €K>vemment, but 
might be required at any time. Beld^ the 
pli^ntiff was not entitied to eject the defen- 
dants. Per Peacock, C.J.— The case falls 
within, and is protected by, s 37 of Act XI of 
1869. Per Tbbvob and JA.CK80N, JJ.— S. 87 
of Act XI of 1869 does not apply to the case. 
OtuBre.—l% the zemindar entitled to enhance 
the rent of a ghatwal in lieu of service ? EoOL- 
DEEP Nabain Singh v, Mohadbo Singh, 

[Snp. Vol 660 

8. — Resumption — JTereditary tenure — 
Purchaser at auctton-saleA A purchaser at 
an auction-sale cannot, where lands are held 
under an hereditary ghatwali tenure orig^ally 
created before the decennial settlement and at 



Digitized by 



Google 



( 247 ) 



DIGEST OF CASES. 



( 24« ) 



OHATWAU TEH UR&^camtinmd, 

a fixed rent, reBoine those lands on the sug- 
gestion that the ghatwali servioes are no 
longer required. The omission of words of 
inheritance does not show conclnsiTely that a 
sanad is not hereditary : it being shown that a 
ghatwali tenure had descended from father to 
son for several generations, it was krld that it 
was an heredita^ tenure. Kooldeep Nabact 
Singh r. The GtovEBNiiENT of Iitdia. 

[xi P C. 71 

9. Besuwiption — Purchaser at auctum- 

sale, rights of ^ Reg, XLIV of 119^— En- 
hancement of rent — Refund of revenue.'] 
Where, prior to the Permanent Settlement, 
grrants of land had been made on ghatwali 
tenure at a fixed rent, and the (JoYem- 
ment subsequently dispensed with the per- 
formance of the ghatwali services on the part 
of the zemindar, — held, in a suit by the 
zemindar to resume the lands, that as long as 
the ghatwals were willing and able to x)erform 
the services, the zemindar had no right to put 
an end to the tenure on the ground that 
the servioes were no longer required. A 
purchaser at a sale for arrears of Govern- 
ment revenue is not entitled, under Reg. XLIV 
of 1793, to cancel a ghatwali tenure d^eated 
subsequently to the Permanent Settlement. 
^tf<9re.— Whether he would be entitled to 
enhance the rent? Where iands granted on 
ghatwi^ tenure were, in aocordanoe with a 
decision of the Special Commissioner, resumed 
by Government, who made a settlement with 
the ghatwals, under which the latter oon- 
tinu^ to pay to the Government half the 
sum assessed as revenue, reserving the 
other hxdf to themselves, and the resump- 
tion proceedings were subsequently reversed 
by the Privy Coiunai,— held, that the grhat- 
wals were entitled to a refund of the sum paid 
by them to Government, less the sum which 
the zemindar ought to have received from them 
for rent during the time they had paid to 
Government. Ltlakuxd Sinoh v, Thakub 
MuNOBUNJXTjr SiNou ; Thakub Muhobunjun 
SnroH V. LiLANUND Singh - ziii P. C. 184 

10. Resnmptum of service tenure."] In 

1775 a rent-free sanad was granted to M. for 
having put down wild elephants, the consider- 
ation in future being to cultivate and keep up a 
body of men, and take care of the ryots. M. died 
and a fresh sanad was, in 1786, granted to JT. 
and R, they being thought to be his heirs ; 
but in 1 107, MJs true heirs having established 
their title, the Government gave them a 
fresh sanad in lieu of the one to K. and R., 
reciting the circumstances; both these sanads 
were to cultivate, keep up a body of men, keep 
off elephants, and attend to the safety of the 
ryots. Held, that this was not a service tenure 
that could be resumed, and the subject of ser- 
vice tenures was explained. Fobbes v. Mib 
Mahomed Tam - - - -vP. a629 

GIFT. 

See Hnn>u Law, Gift. 

Mahombdan Law, Gift. 



GIPT UTER VIYOS. 
I See HnrDU Law, Will. 

GIFT VOID FOS 1S1I0TSIX8& 
\ See HiKDU Law, Will. 

601CA8TA. 

See Act X of 1859, 8. 24. 

Civil Pbockditbb Code, b. 17. 

GOODS SOLD AVD HEUVESLED^Aeti^m for^ 
Principal and agent — Delivery by, and pay^ 
w^ent to, unauthorized agent."] The defen<uiit, 
through a broker, purchased from the plaintiffs 
certain goods, to be paid for by cash on delivery, 

< and before removaL Both the defendant and his 
broker knew that the plaintiffs had a separate 
cash office where {Htyments for goods of the 
description purchased were usually made, and 
the broker knew that the delivery derk, whose 

1 duty it was to deliver the goods, had no autho- 
rity to do so without a special order from the 
plain tiffis. A portion of the goods was paid 
for at the ca^ oflloe, and delivery thereof 
obtained from the delivery clerk in the usual 
way. For the remainder of the goods, the 
broker, on behalf, but without the Imowledge, 
of the defendant, paid the delivery clerk and 
obtained delivery from him of the goods vrith- 
out any order for delivery having been given 
by the plaintifb. The plaintiffs, a year sub- 
sequently, discovered that the delivery clerk 
had embezzled the mon^ so pcud to him. 
Held, that they were entitled to recover the 
balance of the price of the goods from tiie 
defendant in an action for goods bM. and 
delivered. Mackknzib, Ltall v. Shib CHUif- 
debSeal - - - - > xiiS0O 

GOODS, SEIZUSE OF, H POSSESSIOl OF 
PLEDGEE. 

See Bailment. 

GOTERHlfEIT OFFICERS, ACTS OT^Binding 
' fjffct of^C^nutt ruction of sanad — Reg, VII if 
1822, s, C, cl. 3.] Where by a sanad a grant 
was made of certain mausas, specified as oon- 
taining an estimated numbtf of bigas, a recog- 
nition by the revenue authorities and Ci^ 
Courts A the grantee being entitled to forest 
land as part of that grant, although much 
exceeding the estimated area, vras held to be 
binding on Government, and not to be an error 
within the meaning of Beg. YII of 1822, a. 6, 
oL 3. Zahubbuddin v. Collbctob of Oo- 

BUCKFOBE - - - -ivP. aj5 

a. Decree under Act lXoflS59, direct- 
ing officer topu t party in possession.'] Where^ by 
a decree of the Special Commiwrioners* Courts 
established under Act IX of 1869, a decree waa 
made directing proper^ to be made over to a 
claimant, the proceedings of officials making 
over that property were, when f (flowed by a 
suit against Government to obtain poaseesion 
of a portion of that proper^, in which snii 
) the Government raised no question as to the 
! propriety of the decree, or of the making over 
of the bulk of the property under it, held to 
bind the Government as to the right of the 
decree-holder to the property. Sbcsetabt of 
I State r. Musex. Khanzadi - v P. C. SU 
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OOVERHXEIT PS0MISS0S7 VOTK-^Renewal— 

Lou of negotiability by Note becoming covered 
mith endorsementi — " Alionge.^''] In a suit by 
a Hindu widow as the holder and last endorsee 
of a €k>yemment promissory* note of the 6| 
per cent, loan, 1859-60, to enforce renewal of 
the note, it appeared that, in the advertisement 
of the loan in the Oazette, it was stated that 
'* the practioe and rules heretofore in use in 
regard to the renewal, &o., of promissory notes 
wUl be adhered to in respect of tiie promissory 
notes of this loan ;** that it was the practice 
of the Goveamment to insist on the production 
of the promissory note when the interest due 
on it was applied for, and to endorse the pay- 
ment of such interest on the back of the 
note; that the note of which renewal was 
sought had in consequence become so oovered 
wit£ endorsements that a slip of paper had 
been attached to it by the Govemment for the 
purpose of allowing further endorsements on 
payment of interest to be made ; and that in 
consequence of haying this paper attached, 
and being covered with endorsements, the note 
was practically unnegotiable. The defence 
was that the Government had a discretion as to 
granting or refusing renewal, and had, on 
objection made by the reversioners, exercised 
that discretion in refusing to renew the note. 
The lower Court dismissed the suit on the 
ground tiiat the plaintiff had failed to show 
any legal right to renewal against the Govern- 
ment. Held on appeal, that the practice of 
insisting on endorsement of payments of in- 
terest on the note as a preliminary to receipt 
of interest thereon having rendered it practi- 
cally unnegotiable, the Gx)vemment were 
bound to renew the note. Honmohinbb Bebi 
V. The SscBETABt of State - - ziii 859 

OOVEEHMEFT, SIOHT OF, TO ISLAVD H 1A- 
VI6ABLE BIYEB. 

See AooBETiON. 

ORAVT OF LAND EEHT-FBEE BT ZEMIBDAB- 
Beg, XIX of 1793, *. lO^Qrantfor public pur- 
poses — Rent — Beveni^. ] A zemindar in 1 830 
granted rent-free 22 bigas of land out of his 
zemindari to A.^ who was to make a tank, the 
use of which was to be devoted to the publia 
In February, 1862, a successor to the grantor 
in the zemindari sought to resume the land, on 
the ground that the origin^ * rent-free ' grant 
was null and void, it having been made with- 
out the sanction of Government. Held per 
Norman, Pundit, and Leyingb, JJ. (Tbbvob 
and LoOH, JJ., dissenting), such a grant was 
valid. It was not witibdn the meaning of 
Reg. XIX of 1793, s. 10. * Bent to the zemin- 
dar' and * Revenue of Government* distin- 
guished. PiZIEUDDIN V. MADHUSUDAN PaL 
Chowdhby - - _ Slip. VoL 75 

2. Heg. XIX of 1793, *. 10 — i2tf#?<»ip- 

tion — Rent — Revenue,'\ Held per Pbaoogk, 
0. J., and L. S. Jaokson and Maofheb- 
RON, J J, (Batlet, Nobman, and Sbton- 
Kabb, JJ., dissenting) ~The words " exempt 
from revenue" in s. 10, Reg. XIX of 1793, 
refer only to grants free from the payment 
of revenue to Government, and do not in- 



6BAVT OF LAND BEVT-FBES B7 ZEMH- 

DAB — continued, 
dude grants or leasee by a zemindar exempt 
from the payment of rent. Therefore, a rent- 
free gn^ant made by a zemindar, and d fortiori 
one by a maurasi ijaradar, of a specific portion 
of land after a permanent settlement of the 
estate to which it belongs, is valid as against 
the grantor and his heirs or against a pur- 
chaser of the estate by private saLe, and is not 
liable to be resumed under that section. Held 
^<?r Bayley, NoBMAN, and Sbton-Kabb, JJ., 
contra. Mahomed Akil v. Asadunnissa Bibi ; 

MUTTYLALL SEN GWYAL I?. DBSHKAB ROY, 

[Snp. Vol. 774 

OBOUNDS FOB DECISION.] The reasons for 
their decisions must, in all cases, be recorded 
by the Judges of tiie High Courts .in India. 
Kachekalyana Runoappa Ealakka Tola 
Udiab V, Kachivioajaya Runqappa Bjl- 
LAKKA Tola Udiab - - - ii P. C. 78 

S. Appellate Conri.'} An Appellate 

Court is not lK>und to discuss seriatim the ar- 
guments adduced by a lower Court in support 
of its judgment, but need only give its own 
reasons for its own judgment. Indbabati 
Kunwabi V, Mahadbo Chowdhby - i S. V. It 

8. An Appellate Court is bomid to state 

its reasons for reversing the decision of a 
lower Court. Mahadeo Ojha v, Pabmbswab 
Panday - - - - - ii Ap. 20 

QTJkBJLSTE&— Contract of ^Statute qf Fraudi 
(29 Car, II,), c. 3, #. 4 — 21 Geo. Ill,, o, 70, 
s, 17.] A contract of gr^^arantee is a *^ matter 
of contract and dealing** within the terms of 
s. 17 of 21 Geo. III., c. 70, and therefore 
such a contract made by a Hindu is not aff eot- 
ed by s. 4 of the Statute of Frauds. Jaoa- 
damba Dasi o. Gbob - - - t 680 

OUABDIAV. 

See Act XL of 1868. 
Lunatic. 
Mahombdan Law, Guabdiak. 

8. Minor^Relinqnishment by guardian,"] 

A. sued B, to recover possession of an hereditary 
jote, of which he alleged he had been dispos- 
sessed by B. during his minority. JB. raised 
the defence of relinquishment by A,*s grand- 
mother and guardian. The Munsif decided 
against A on the merits, and his decision was 
upheld by the Judge. Held on special appeal, 
that to make the relinqmshment, if any, valid 
against A,, it ought to have heem shown that 
it was for A,'s benefit. Decision of the lower 
Court reversed. Kedabnath Mookbbjeb v. 
Mathubanath Dutt - - - i A. G. 17 

8. In the same case on review. Loch J., 

held J that the judgment of the High Court on 
special appeal must be reversed as being nltra 
vires, for t^t the question of injury to the minor 
was not urged in the Court below; no issue 
was raised on that point, and even if the relin- 
quishment of the iote by the guardian did 
turn out to the disadvantage of t^e minor, 
that was not sufficient ground for setting aside 
the act of the guardian as invalid, provided 
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QVAkBlAS^oofUiuned. 

that, at the time it was done, it appeared to be 
for the interest of the minor and was done in 
good faith. Glovbb, J., held, that the ooncln- 
sion of the High Coort on . special jtppeal was 
justified, but was willing to remand the case to 
the Judge below to find the fact whether or not 
the relinquishment by the guardian was made 
in good faith for the interests of the minor. Ma- 
th uranath DUTT V. Kedabnath Mooker- 
jBB - - - - - - ii A. C. 128 

4. I^othcr^Pomer to hind iotu — A mo- 
ther can bind her sons acting in good faith as 
their guardian. Makbul Ali v. Masnad Bi- 
BBB - - - - - - iii A. 0. 54 

5. Duty of minor ^Compromite, suit to 

set aside — Proof of fraud.'] It is not incum- 
bent upon a guardian to contest every claim 
made against the infant's estate. The Judicial 
Committee, reversing the finding of the Courts 
below, refused to set aside a compromise (con- 
firmed by a decree of Court) by the former 
guardian of the plaintiff of a claim against 
his estate for debt , after sixteen years, the 
plaintiff having failed to prove that the suit 
was fictitious, and the compromise fraudulent 
and collusive. Lekbaj Rot v. Mahtabchund, 

[z P. 0. 85 

6. Minor ^ Sale by g^uirdian — Delay of 

minor on coming of age in repudiating act of 
guardian— Ratification^] Mere delay on the 
part of a ward, after attainment of majority, 
in repudiating an alienation made by his 
guardian, cannot be treated as a ratification of 
the guardian's act, but only as evidence of 
ratification. Raj Nabain Deb Chowdrby 
V. Kassbe CHuin>EB Chowdhbt - - z 824 

7. Long delay in repudiating a contract 

by a minor on his attaining majority, when such 
delay is wholly unaccounted for, is sufficient 
ground for inferring a ratification of the con- 
tract. BOIDONATH DE7 V. RAMKISHOBB DbT, 

[z 826 note 
Doobgaohubn Shaha v. Ramnabain Doss, 

[z 827 note 
8. — ^ De facto and dejure giMrdian — TVans- 
action beneficial to minor,] Where a deed of 
sale was executed by a de facto guardian of 
certain minors, and the consideration-money 
was duly applied for the benefit of the pro- 
perty, and the transaction was found to be a 
necessary one and beneficial to f^e minors, the 
mere fact that the manager was not de jure 
gfuardian, is not sufficient to invalidate the 
transaction. Gukga Pebshadv. Phool Sinoh, 

[z 868 note 

OUABDIAH, APPEAL BT, TREATED AS APPEAL 
B7 MINOR. 

See Appellate Coubt. 

aUABBIAlf OF CHILD OF OHBISTLiN FATHER 
AID MAHOMEDAN MOTHER. 
See Custody of Child. 

GUARDLUr, ORDER REJECTING APPUCATION 
FOR REMOVAL OF. 
See Appbal. 



HABEAS CORBJJS'-Iietum to writ— Affidavit 
to controvert return — Amendment of return — 
Custody of minor^56 Geo. Ill, c, 100.] The 
return to the writ of habeas corpus must be 
taken to be tnee, and oannot.be controverted 
by affidavit. In England, 56 Geo. III. c. 100, 
B. 4, allows affidavits to be used to contro- 
vert the return in criminal matters, but that 
statute does not applv to this country. The 
return to a writ of habeas corpus can, however, 
be amended. A girl under sixteen years of 
age has not such a discretion as enables her, by 
giving her consent, to protect any one from 
the criminal consequenoes of inducing her to 
leave the protection of a lawful guardian ; but 
where the return to a writ of habeas corpus 
stated that the girl was above the age of sixteen 
(though her mother stated her to be of the age 
of thirteen years and nine months), the Court 
held that ^e was of years of discretion to 
choose for herself under whose protection she 
would remain. Quben v, Vaughak ; In thb 

MATTEBOF GaNBSH S(7NDABI DbBI -t418 

But see In the matter of Xhatija Bibi, v. 567, 
where it was held, that tiie return to a writ of 
habeas corpus is not necessarily conclusive, and 
does not preclude enquiry into the truth of the 
matters alleged therein, although 56 Geo. Ill, 
c. 100, does not apply to this country. In thb 

MATTEB OF KHATUA BIBI - - - V 557 

2. Power of High Court to issue writ into 

the mofiissil— Habeas Corpm Act, 31 Car, II, 
c, 2— Reg. Ill of \^\%— Warrant of arrest of Go- 
vernor- General in Council.] On an application 
to the High Court to issue a writ of habeas 
corpus to &e Superintendent (a European Bri- 
tish subject) of the Alipore jaU,— ^^, that the 
Supreme Court had power to issue writs of 
habeas corptu to persons in the mofussil, and 
that the same power is continued to the High 
Court. As the person against whom the writ 
was applied for had acted under the written 
order of the Governor-General in Council, the 
Court would not direct the writ to issue. In 
BB Ambeb Khan - - - - vi 892 

8. Assuming the power of a Judge of 

the High Court to issue a writ of habeas corpus, 
and assuming the right of appeal against an 
order refusing such writ, — held on appeal, that, 
it appearing that the prisoner was in custody 
under a warrant in the form prescribed by Reg. 
Ill of 1818, the detention was legal. The 
detention to be legal need only be covered by 
an actually existing warrant of the Governor- 
General in Council in the form prescribed, 
without regard to the lawfulness of the arrest. 
Ik be Amebb Khan - - - - vi 450 

4. Ufahomedanlaw — Husband and w\fe — 

Custody of wife.] On an application for a 
writ of habeas corpus to bring before the 
Court M., a female infant, who was alleged 
to be in the unlawful custody of 8., a MiJio- 
medan, it was stated that M,*s father was 
a Jew by birth who had embraced the Maho- 
medan faith many years ago, but had sinoe 
returned to the Jewish persuasion ; that 
her mother was a Mahomedan woman ; that 
she was detained by 8, on the allegation that 
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Bhe was msrried to him. but that the alleged 
marriage was invalid by reason of the want 
of consent of her father ; and that she was of 
the age of about nine years, and had not attained 
puberty : and a writ was thereupon granted. 
The return stated that M. being then about ten 

Sears of age, was married with the consent of 
er mother to 8. ; that after the marriage M. 
and her mother had lived with S. until her 
mother, at the instigation of the father, had 
left the house of 8. taking M, with her ; that S. 
had thereupon instituted a charge against the 
father and mother for enticing away and de- 
taining M^ on which the Police Magistrate con- 
sidered the marriage proved, and ordered her 
to be delivered into the custody of 8. The 
High Court refused to consider the custodv 
illegal, and ordered the writ to be quashed. 
In re Khatija Bibi distingniished. In the 

HATTBB OF MaHIN BiBI - - - liii 100 

HAHDWSITINa. 

See EviDENCB. 
HAUTS. 

See Nuisance. 
HEIS, BIGHT OF EXPECTANT, ON DEATH OF 
WIDOW. 

See Attachment. 

HEBEDITAB7 TENDBE. 

See Ghatwali Tenure. 
PoTTA, Construction op. 
Unsettled Polliam. 
HIDDEN TBEASUBE. 

See Bbg. V of 1817. 

HIGH AND LOW WATEB MABE, TITLE TO 
LANDS BETWEEN. 

See Specific Performance. 
HIGH GOUBT. N. W. P., ESTABLISHMENT OF. 

See Bbference from Suddbr Court 
AT Agra. 

HIGH COUBT, POWEB OF. 

See English Committee. 
Revision. 
Sentence. 

Transfer op Case to specially 
Appointed Officer for trial. 

HIGH GOUBT, PBOCEDUBE OF. 

See Act XIV of 1870. 

HIGH GOUBTS' GBIMINAL PBOCEDUBE ACT (X 
OF 1875), 8. 147— Tranter of case to High Conrt 
— Costs — Police Magistrates — JVbtes qf tfoi- 
dsnoe.'] In a case transferred to the High 
Court under s. 147, Act X of 1875, the Court 
has no power to give costs. Semble. — ^l^e case 
may be transferred after final determination 
by the Magistrate. Notes of the proceedings 
before them should be taken in all oases by the 
Judicial Officers of all Criminal Oourts subject 
to the Act. In the matter of Louis, and 
in the matter of Bbng. Act VI of 1866. 

[XV Ap. 14 
HINDU LAW, ADOPTION. 

See Onus Probandi. 

S. Attthority to adopt — Kinsmenf consent 

of— Prohibition to adopt J] According to the 



HINDU LAW, kDOytlQli^oowtinued. 

Hindu law current in the Dravida country, a 
widow not having her husband's permission 
may, if duly authorized by his kindred, adopt 
a son to him. The question, Who are the kins- 
men whose assent will supply the want of 
positive authority of the deceased husband ? — 
must depend upon the circumstances of the 
family in each case. There must be such 
evidence of the Assent of the kinsmen as 
suffices to show that the act is done by the 
widow in the bond, fide performance of a reli- 
gions duty, and not capriciously, or from a 
corrupt motive. The widow cannot adopt 
where there is a prohibition by tiie husband, 
direct or implied. Colleotob of Madura o. 
MuTU Bamalinoa Sathupathy - i P. C. 1 



8. Authority to adopt—Proof of] In 

an adoption made by a Hindu widow, under 
authority conferred upon her for that purpose 
by her husband, the authority must be strictly 
proved, and as the adoption is for the husband's 
benefit, the child must be adopted to him, and 
not to the widow alone. An adoption by the 
widow alone would not, for purposes of Hindu 
law, give the adopted child, even after her 
death, any right to property inherited by her 
from her husband. Held in the present case, 
that the evidence did not support the contention 
that the adopted son of the widow had been 
adopted to the husband. Chowdhrt Padam 
Singh v, Koer Udaya Singh - ii P, C. lOX 

4. Permission to adopt. ] Held, that 

the doctrine of Hindu law that a *' permission 
is to be presumed in the absence of prohibi- 
tion" (Dattaka Chandrika, sec. 1, verse 32) 
relates to a giver, and not to a receiver in 
adoption. Tarini Churn Chowdhry v, 
Saroda Sundari Dasi - - iii A. C. 145 

5. Widow with authority to adopts posi- 
tion of — Litnitation.'Y A Hindu died after 
leaving directions with nis widow to adopt a son. 
On a partition of the joint property among 
his brothers and widow, a certain property was 
allotted to the widow as her share ; afterwards 
in 1849, the brother dispossessed her. In 1851 
she adopted a son, who attained his majorii^ 
in 1865, and in 1866 sued for possession of the 
property.. Heldj that the possession of the 
widow previous to the adoption was not that 
of a trustee for the son to be adopted so as 
to prevent limitation. GtoBiND Chandra 
Sarma Mazoomdar V, Anand Mohan Sarma 
Mazoomdar - - - - ii A. C. 818 

6. Only son,! The adoption of an only 

son is invalid according to Hindu law. Upen- 
DRO Lal Boy v, Bani Prasannamayi, 

[i A. G. 881 

7. — ^ Construction of deed of gjft — Adop- 
tion of eldest or only son,] A Hindu died 
after having made a hibbanama, or deed of 
g^ft, giving the bulk of his property to the 
eldest son of one of his brothers, designating 
him as his pallok-putra. The donee thereof 
died without issue, but leaving a widow him 
surviving. On the death of his widow his 
cousins sued his step-brother for possession of 
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their share of his property, on the allegation 
that he had been adopted by their uncle, and 
consequently the relationship between him 
and his step-brother had been severed, and 
that they were equally entitled with the step- 
brother to sucoeed. The defendant denied the 
fact of the adoption. The High Court held, 
that the intention to adopt and the fact of 
adoption were proved by the terms of the deed 
of gift Setdj by the Privy Council, reversing 
the judgment of the High Court, that the words 
of the hibbanama [" but as I had no son or 
daughter, I took you as my pallok-putra, in 
the month of Aghran, 1211, B. S. (1803), with 
the anumati (permission) of your parents, for 
the purpose of securing future oblations of 
wat^ and funeral cake, and having brought 
you up like a son, performed the ceremonies 
of your sangskar, &c., and have constituted 
you my representative"] were not those 
which properly import the adoption of a son 
by gift — Dattak Putra. Httldf that the pre- 
sumption which arose from the religious duty 
of a childless Hindu to adopt was, in this case, 
opposed to as strong a presumption that a 
Hindu would not break the law by giving in 
adoption an eldest or only son. Nilmadhub 
Das v. Bibwambhab Das - -iii P. 0. 26 

8. — Adoption — Second adoption.'] A 
seoond adoption cannot take place in the life- 
time of the first adopted son. Gopee Lall n. 
Sbee Chandbaolbb Buhoojeb - zi p. C. 891 

9. Adoption after payment of price — 

Contract to give son in consideration of an 
annual allowance — Contract Act {IX of 1872), 
«. 23.] An adoption of a son after payment of 
price is not recognized in the present, the Kali, 
Tuga, The only adoption now recognized is 
that of the dattaka son, or son given. A con- 
tract to give a son in adoption in consideration 
of an annual allowance to the natural parents, 
is void under s. 23 of Act IX of 1872, inas- 
much as the contract, if carried out, would 
involve an injury to the person and property 
of the adopted son, and would defeat the 

. provisions of the Hindu law. Eshan Kishob 

ACHABJEB CHOWDHBY V. HABIS CHANDBA 

Chowdhby - - - - - liii Ap. 42 

10. Adoption of stranger where there is 

a brother's son.] By the Hindu law, the adop- 
tion of a stranger is valid, notwithstanding 
the existence of a brother's son at the time 
of the adoption. Goooolanund Doss v. 
WOOMA Dasee - - - - - zv 405 

11. -^— Ceremonies necessary for.] In a suit 
for confirmation of a right to adopt a son and 
to cancel deeds of agreement to give and 
receive the defendant's son in adoption, held, 
that to complete an adoption there must be an 
actual giving and receiving, and that the 
execution of the deeds was not sufficient. 
Sbinabain Mitteb v. Eishen Soondeby 
Dasi - - - - - ii A. G. 279 

12. Ceremonies for adoption^ Sudr as,] 

Qiuere, — Whether reUgious ceremonies are I 



HIHDU LAW, hmvnOE^eonUnued, 

necessary to make an adoption valid among 
Sudras? Sbinabain Mitteb v. Eishen 
Soondeby Dasi - - - - li P. C. 171 

18. Adoption — Ceremonies— Evidence.] 

In a case to set aside an adoption, on the 
ground that the ceremonies had not been 
performed, where there was satisfactory evi- 
dence showing that the adoption had been 
continuously recognised for a series of years, 
and that the party adopted had been in x>osse8- 
sion, either in pNerson or through his guardian, 
of the property in dispute, held, that the Court 
may well dispense with formal proof of the 
performance of the ceremonies, unless it were 
distinctly proved, on the part of the plaintiff, 
that the ceremonies had not been performed. 
Sabo Bewa V, Nahagun Maiti - ii Ap. 51 

14. SiuLra ceremonies — Validity of 

adoption.'^ Mere giving and receiving are 
not sufficient to render valid an adoption of a 
Sudra boy. Ceremonies similar to those en- 
joined in the shastras for the adoption by a 
Brahmin are requisite in the case of a Sudra. 
Bhaibabnath Sye V, Mahes Chandba Bha- 
DUBY - - - - - ivA.C162 

15. Sudra adoption — Ceremonies.] A 

Hindu Sudra adopted the plaintiff, his brother's 
son, in 1247 (1840), who, upon the death of his 
adoptive father, performed his sradh, and 
obtained possession of all his property as such 
adopted son. The adoption had not been 
questioned except in 1256 (1849), when the 
defendant sued the plaintiff, who was then 
still a minor, through his g^uardian, and 
obtained possession from the plaintiff of certain 
of the property of the deceased, on the ground 
that the adoption was invalid. The plaintiff 
now, within twelve years of such dispossession, 
sued to recover possession, stating that the 
decree in the former suit had been obtained 
by the defendant in collusion with the gfuar- 
dian. The defence was, that the adoption was 
invalid, the proper ceremonies not having been 
performed. The Court refused to entertain 
such defence. Per Bayley, J. — Ceremonies 
which are necessary to be observed for a valid 
adoption among Hindus of the superior classes 
are not necessary in the case of an adoption 
by a Sudra. In the case of adoption by a Sudra 
of a brother's son, mere giving and taking 
may be sufficient to make tiie adoption valid. 
Nittantjnd Ghosb v. EbishnaDoyal Ghosb, 

[viil 

16. Adoption — Sudra adoption — Cere- 

monies.] Among Sudras in Bengal, no cere- 
monies in addition to the giving and taking of 
the child are necessary to constitute a iiulid 
adoption. Behabi Lal Mullick v. Indba- 
MANI Chowdhbani - - - zill F. B. 401 

17. Widow — UnchastityJ] A Hindu 

widow, who has become unchaste, is living in 
concubinage, and is in a state of pregnancy 
resulting from such concubinage, is incompe- 
tent to receive a son in adoption. Sayamalal 
Dutt r. Saudamini Dasi - - - v 802 
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18. Evidence — Nattore ra;.] In a suit 

as to the validity of the adoption of a claimant 
to the Nattore raj, held^ notwithstanding a 
finding of the Jadge of first instance that the 
adoption was not proved, that the evidence 
fully supported the adoption. Chundebnath 
Roy V, KooAB Gobind Nath Roy, and Col- 

LBOTOB OF M0OB8HBDABAD V. RANBB SHIBES- 
8UBEE DABEE - - - - Jd p. G. 86 

HINDU LAW, ALIEHATION. 

See CHAafPEBTY. 

Declabatoby Beobbe, Suit fob. 
Hindu Law, Endowment. 
Limitation Act XIV of 1869, 
s. 1, CL. 16. 

2. Alienation — Restraint on aliena- 
tion.'] A restraint on alienation put by a 
testator on his descendants was considered 
void as being unknown to and inconsistent 
with Hindu law. NiTAi Chaban Pyne v, 
Ganga Dasi - - - - iv 0. G. 265 note 

3. Ancettral property — Mitakshara — 

Legal necessity.] To justify an alienation of 
ancestral property, a legal necessity for the 
sale must be strictly proved to have existed, 
and such necessity cannot be inferred from 
the habits and general character of a vendor. 
MiTTBAJiT Singh v, Raohubunsi Singh, 

[viii Ap. 6 

4. Alienati^m by father — Mithila law. ] 

Under the Mithila law, the father of a 
Hindu family cannot give a mokurari lease 
of land at a nominal rent as a reward for 
faithful service, when his children, being 
infants, do not consent to such grant. Pbatab- 

NABAYAN DAS V. COUBT OF WABDS, 

[iii A. G. 21 

6. Mithila law — Separate acquisition.] 

Accofding to Mithila law, the owner of self- 
acquired property has full power of disposi- 
tion over it. Bishen Pebkash Nabain Singh 
<?. Bawa Missee - - - xii P. C. 480 

6. Mithila law-^ Son's interest in ancestral 

estate.] Ancestral property which descends 
to a father under the Mithila law is not ex- 
empted from liability to pay his debts because 
a son is born to him. Such exemption can 
only be pleaded when the nature of the debts 
incurred by the father is such as would free 
the son from the usual obligation of discharg- 
ing his father's debts out of the ancestral 
estate. A decree, properly obtained against the 
father can be executed by sale of such ances- 
tral estate, and the interests of the sons as 
well as of the fathers will be bound by it. A 
purchaser at such sale is not bound to inquire 
into the circumstances under which the decree 
was made. Gibdhabeb Lall v. Eantoo 
Lall; Muddun Thakoob v, Kantoo Lall, 

[xiv P. G. 187 

7. Mitakshara law — Legal necessity -^An- 
cestral proper^ — Refund of purehase-mon&y.] 
A. J a Hindu subject to the Mitakshara law, sold 
his right and interest in the undivided ances- 
tral estate of his family without the consent 



HUTDU LAW, AUENATION— «)0»^ii»?^i. 

of his co-sharers, and not for the benefit of 
the estate, but in order to pay off a personal 
debt. The sale was by auction to an innocent 
purchaser for value. Held that, in a suit 
brought within twelve years from the date 
on which the purchaser obtained possession, 
the sons and grandsons of A. , deceased, were 
entitled to recover possession without making 
any refund of the purchase-money. Nathu 
Lal Ghowdby v. Chadi Sahi - iv A. G. 16 

8. Suit by son to set aside alienations 

made by the father — Limitation Act XIV of 
1869, 8. 1, ol. 12.] X.'* father, a Hindu living 
under the Mitakshara law, alienated in 1848 
ancestral immoveable property by deed of abso- 
lute sale, and possession was taken by the alie- 
nee at the time. In 1863, Z., who was bom in 
1837, sued on his own account and as guar- 
dian of his minor brother R., who was bom 
in 1856, to set aside the sale. The father 
died in 1857. Held, L.'s cause of action 
accrued when possession was taken under the 
deed of sale, and not at the father's death. 
R.'s birth did not create a new right of action 
in L. either alone or jointly with R. The 
suit, therefore, was barred by lapse of time. 
Where the alienation was by deed of condi- 
tional sale, followed by decrees for foreclosure 
and possession, to which L. and R. were not 
parties, held, the cause of action accrued 
when possession was taken under the decree. 
Raja Ram Tewabi v. Luohmun Pbasad, 

[Sup, VoL 781 

9. Suit for declaration of future right 

to a slmre in joint property.] A member of an 
undivided Hindu family living under the 
Mitakshara law, in his father's lifetime brought 
a suit for declaration of his future right to a 
one-sixth share in a portion of the immoveable 
property of the fanuly, and to set aside an 
alienation of it by his father, as having been 
made without legal necessity. Held, that no 
such suit was maintainable. Raol Gobain v. 
Tbza Gobain - - - - iv Ap. 90 

10. — — Ancestral property — Cause of 
action.] According to the Mitakshara law a' 
son has a right, during the lifetime of his 
father, to set aside alienations of ancestral 
property made without his consent. His cause 
of action arises from the date when possession 
is taken by the purchaser. Aohobi Ramasa- 
BAO Singh v. Coghbanb - - v Ap. 14 

11. Ancestral and self-acquired proper- 
ty.] A., a Hindu, sued B., the widow of C, 
claiming to be entitled with others as heirs 
of C. under the Mitakshara law to certain 
property. The suit was compromised on the 
terms as to one portion of the property, that 
it was to be retained by B. for Uf e, and after 
her death to be divided according to specified 
shares between A. and the other cliumants. 
After B.'s death A. obtained possession of his 
share under the deed of compromise. A. 
alienated the property, and during his lifetime 
his sons sued to set aside the alienation on the 
ground that it was ancestral property. Held^ 

17 
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A, took the property abeolntely, and not as 
ancestral property. Mahabib Eowbb 0. Jubha 
SiNQH - - - - - viii 88 

12. Property inherited hp eon collateral- 
ly.'] In execution of a decree against ^., a Hin- 
du living under the Mitakshara law, his right, 
title, and interest in a certain property, part of 
which he had acquired as heir to his nephew 
and cousin, was sold. A suit brought by A.^e 
sons to obtain possession of their share of the 
property, on the ground that the debt for 
which the sale was held had not been incurred 
under a legal necessity, was dismissed so far as 
it related to the part of the property which A. 
had inherited collaterally. According to the 
Mitakshara, a son cannot prevent alienation 
by his father of property which the latter has 
inherited collaterally. The restriction upon 
the father*8 power of alienation only applies 
to the grandfather's property. Nund Coomab 
LALL v. RaZBEOODDEBN HO88EIN ~ z 188 

18. Consent of sonJ] Where, in a part 

of the country the general law of which is 
the Mitakshara, a custom exists with regard to 
ancestral immoveable property, that it is not 
partible among the members of the joint family, 
but descends &om the father to his eldest son, 
the father cannot alienate such property with- 
out the concurrence of his son, unless such 
alienation is justified by family necessity. 
Bam Nabain Singh v. Pebtum Sinoh, xi 897 

14. Suit to set ofide alienation — Bond 

fide purchaser from vendee of father — Refund 
of pv/rchuse-money.'] In a suit by some mem- 
bers of a joint family under Mitakshara law 
to set aside an alienation of some of the 
joint family property effected by their father, 
it appeared that ten years had elapsed since 
the i^denation; and that about six years before 
the suit was brought, the purchaser from the 
father sold again to the principal defendants for 
"v^uable consideration, and there was no sugges- 
tion that these defendants did not purchase bonai 
fide^ the plaintiffs apparently acquiescing 
in l^e sale, and not interrupting during that 
time the enjoyment of the property by the 
father's vendee. The Court refused to set aside 
the alienation. The alienation would not 
have been set aside at any rate without a 
refund of the purchase-money to the defend- 
ants. Subub Nabain Chowdhbt v. Shew 
GOBIKD Pandey - - - xi Ap. 28 

16. — ^ Ancestral propei'ty,'] A., the kv;ta 
of a Hindu family governed by the Mita- 
kshara law, living with his two sons B. 
and (7. in joint enjoyment of the family pro- 
perty, took a loan from certain persons, 
and executed to them a mortgage bond on 
^e joint family property- The bond-holders 
obtained a decree on their bond, in execution 
of which they caused the property to be sold, 
and themselves became the piurchasers. C. was 
a minor at the time of the alienation. In a suit 
by B. on behalf of himself and C. to set aside 
the alienation, on the ground that it had been 
made without their oonaent and without legal 



HIlVDn LAW, ALlESATlOV^continued, 

neoeasity, the Ck>urt found that B, had taken 
such a part in the transaotionB leading to 
the alienation as made him a consenting imrty 
to it ; that there was no legal necesaty for 
the alienation; and that C. being a minor, 
the alienation was not the joint aot of all the 
members of the family. Held t^at, under 
these circumstances, the alienatk>n f uled to 
convey to the purchasers either the entirety of 
the property or any share or interest in it, 
and C. was entitled to have it set aside. In 
ordering the alienation to be set aside, the 
Court, in the interest of the minor son, and 
favouring the equity the purchasers clearly 
had against A. and B., directed that, on re- 
covery of the property, it should be held and 
enjoyed in defined shares, and that the shares 
of A. and B. should be jointly and severally 
subject to the lien thereon of the purohaaers 
for the repayment of the loan U> A. So long 
as a Hindu family under the Mitakshara law 
is living in the joint enjoyment of the family 
property, without having come to an actu^ 
partition among themselves of that property, 
or an ascertainment and partition of their 
rights in it, no member of the famUy has 
any separate proprietary right therein which 
he can aliene or encumber. The projwrty can 
only be aliened by the joint act of all the 
members, express or implied; or, in case 
of justifiable family necessity, by the kurta 
alone. Mahabeeb Pebsad v, Ramtad Sinoh, 

[2xi90 

16. Ancestral property.} 21 iSL, a 

Hindu, who with his son J. N, formed a 
joint Hindu family subject to the Mitakshara 
law. executed in favour of D. a bond, whereby 
he professed to pledge a share of certain family 
property as security for the repayment of money 
advanced to him by D, Default being made in 
payment of the loan when due, D. brought a 
suit on the bond against T. 6*., and obtained a 
decree for the amount secured thereby, in exe- 
cution of which decree he attached and caused 
to be sold the right, title, and interest of T. 8, 
in certain other family property not covered 
by the bond, and himself became the purchaser 
thereof, and took exclusive possession of the 
property. In a suit brought by X N, against T. 
8. and D. to recover possession of the property 
purchased by i)., on the ground that no leg^al 
necessity existed for the loan, — held, that T, Si 
had no individual right to any portion of the 
property which he could pass to a third person, 
and therefore J. N. was entitled to have the 
alienation set aside, and to recover possession 
of the property. There being nothing amount* 
ing to any voluntary representation by T. 8. of 
his having any right or interest in the pro- 
perty, or any representation of fact made by 
T. 8. in order to induce 2>. to advance the money, 
and nothing to show that there was no other 
property out of which the decree oould be 
satisfied, no equity arose between T. 8. and D» 
such as entitled the latter to call on T. 8. to 
divide the property with his son, so as to make 
the share of T, 8. available by D, to the extent 
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of the loan. Jugdbbp Nabain Singh v. 
Dbbndial - - - - xiilOO 

17. Mitaluhara — Ancestral property^ 

Refund of purehate-money.'] Under the Mita- 
kshara law when a sale of ancestral pro- 
perty by the father has been set aside in a suit 
by the son, on the ground that there was no 
such necessity as would legalize the sale, and 
that the son had not acquiesced in the aliena- 
tion, the son is entitled to recover the property 
without refunding the purchase-money, unless 
such ciroumstanees are proved by the pur- 
chaser as would give him an equitable right to 
compel a refund. Modhoo Dfal Singh v. 
KoLBUB Singh - - Sap. VoL 1018 

18. 8on*» interest in the ancestral es- 
tate,'^ The interest which a son by birth 
acquires in the ancestral estate of his father 
under the Mitakshara law, does not entitle him 
to claim exemption from all debts contracted by 
the father subsequent to his birth. Such exemp- 
tion can only be claimed when the debts are of 
an illegal nature, or have been contracted for 
immoiul purposes. An alienation made by the 
father by way of mortgage or sale for the dis- 
charge of a debt for which the property would 
be ultimately liable, falls within the meaning 
of the unavoidable transactions spoken of in 
paras. 28 and 29, s. 1. Ch i of the Mitakshara. 

MUDDUN GOPAL LALL 17. MaSST. GOWBUN- 
BHTTY; GBIDHABI LALL SAHOO V, HUSST. 
GOWBUNBUTTY ; POOSUN LALL SAHOO V. 
MuaST. GoWBUNBUTTY - - - XV 264 

19. Alienation by daughter — Legal neces- 

eity — Mortgage. \ The daughter of a Hindu, 
while in possession of the paternal estate, bor- 
rowed a large sum of money under a mortgage 
of a portion of the estate. Part only of the 
money borrowed was devoted by her to the re- 
lief of legal necessity. After her death, the 
next heir sued the mortgagee to recover the 
property mortgaged, and to set aside the mort- 
gage deed. The Courts below gave a decree 
for possession to the plaintiff upon repayment 
of the amount actually spent in the relief of 
legal necessity. Such decree upheld on appeal. 
Lalit Panday V, Sbidhab Dbo Nabayan, 

[vl76 

20. Alienation by widow — Suit for 

rent — Title — Possession by widow."] In a suit 
for rent by a patnidar, who claimed under a 
lease granted to hhn by a Hindu widow whose 
husband had died leaving a will, which gave 
the widow no power to alienate the property, 
heldj the suit was properly dismissed, and that 
there was no necessity for the Judge to enter 
into any question of possession by the widow. 
Baneb Madhab Ghosb v. Thakoob Doss 
MUNDUL - _ _ _ Sup. Vol. 588 

21. Ancestral debt — Necessity.] A. 

died leaving B.^ a grandson by a son de- 
ceased, C, the widow of another son de- 
ceased, and 2>. and J^., sons, him surviving. 
. All four held separate possession of their res- 
pective shares in the estate. C. sold her share 
for Bs. 995 to pay off a dobt of A^s of Bs. 670. 
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D, and E. having waived their rights, B. sued 
as reversioner to set aside the sale made by C. 
Held^ that C. did no wrong in selling her share 
to pay off the debt, and the mere fact that she 
sold it for more than the amount of the debt 
did not render the sale invalid. Lala Cha- 
TBANABAYAN v. UbA KlTNWABI i A C. 201 

22. Necessity — Evidence — Recital in 

deed of sale,] A recital in a deed of sale by a 
Hindu widow of her deceased husband's pro- 
perty, setting forth that the alienation was 
necessary for the purpose of paying his debts, 
is not of itself evidence of such necessity ; nor 
does the attestation of a relative import his 
concurrence. Such a transaction may become 
valid by the consent of* the husband's kindred, 
but the kindred in such case must generally 
be understood to be all those who are likely to 
be interested in disputing the transaction. 
At all events there ought to be such a concur- 
rence of the members of the family as suffices 
to raise a presumption that the transaction 
was a fair one, and justified by Hindu law. 
Bajlakhi Dbbi «. GOKUL Chandba Chow- 
dhby - - - - - iii P. C. 57 

28. Sale or mortgage -^Necessity.] There 

is no rule of Hindu law which compels a 
widow alienating a portion of her late hus- 
band's property to have recourse to a mort- 
gage instead of to a sale to raise funds for 
her maintenance. 'Hie question whether she 
has exceeded her powers or not depends upon 
the necessities of the case. Nabakumab 
Haldab v. Bhabasundabi Dbbi, iii A. G. 875 

24. Moveable and immoveable property — 

Reversioners.] A Hindu widow has power, with 
the consent of the reversionary heirs, to make a 
valid alienation, for religious purposes, of pro- 
perty, moveable or immoveable, left by her hus- 
band. Where a Hindu widow dedicated property 
by deed to the worship of an idol, and the pro- 
perty was given to trustees in trust, after the 
death of the widow, to permit the male heirs 
of hsr late husband to receive the rents,— A^W, 
that such heirs were entitled to actual posses- 
sion and to the rents of the estate, provided 
they devoted it according to the provisions of 
' the deed in the worship of the idol. Bbaja- 
nath Bysakh V, Matilal Bysakh, iii 0. C. 02 
25. 8mt by reversioners to set aside aliena- 
tion— Watte— Necessity.] A Hindu died in 1808, 
leaving five sons, and possessed of considerable 
property. In 1813 the four younger sons ob- 
tained a decree for partition against their elder 
brother, but themselves continued to live 
together as a joint Hindu family, and so did 
their widows after their death. After the 
death of the widow of one of the brothers, J, 
2>., the widow of another brother, brought a 
suit for partition; but subsequently, bv the 
consent of all parties, the matters in dispute 
were referred to arbitration, and an award waa 
made as follows : " Selling their (the widows') 
respective ryoti l»nd, bati, or house, they will 
pay the costs of their respective vakeels ; in 
that way the land, bati, or house that shall 
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remaiii, with the proceeds belonging to their 
respective shares, the raiment and food of C. 
D. (the widow of another brother) and «/. D. 
will be supplied during their lives ; they will 
be unable to make a gift, sale, &c. ; should the 
proceeds of the land, bati, or house not be 
sufficient for their food and raiment, and for 
the purity of their respective husbands in a 
suitable manner, the jetta dharma. then show- 
ing good reason, regulation, conformably to 
the dharma shastra what is expedient as 
necessary according to usage, informing the 
other shareholders, they shall be able to seU 
the ryoti land, bati, or house of their respec- 
tive shares." This award, which directed a par- 
tition according to the terms of a chinitnamah, 
or written description of the land, which was 
executed by all the parties, was made a rule of 
Court on 26th July, 1858. J, D. took possession 
of her husband*8 share of the estate, some por- 
tion of which she alienated. In a suit brought 
by the reversionary heirs against J. D. and 
the purchasers of what she had sold, it was 
alleged that the alienations were without neces- 
sity and contrary to the award, and it was pray- 
ed that they might be declared void as against 
the reversionary heirs, and that J. D. might be 
restrained from further alienations. Held, that 
the suit could be maintained in the lifetime of 
J. D, As there was no waste proved, the pray- 
er for an injunction to restrain further aliena- 
tion was refused. Semble. — In purchasing from 
a Hindu widow the purchaser is not bound to 
look to the appropriation of the money, nor is 
he affected by the fact that the alienation was 
made for a larger sum than the necessity of 
the case required. Kamikhapbabad Roy v. 
Jagadamba Dabi - - - - V 008 

26. Fraudulent tutignmewt — Suit to de- 
clare deed binding on reversioners.'] A Hindu, 
R. C.f died possessed of considerable property, 
and leaving five sons. One of them died leav- 
ing a widow, B, She brought a suit to recover 
her husband's share in R, C.^s estate, together 
with the profits thereon. The suit was. con- 
ducted by G. li. A large amount became due 
to him for costs. To secure this, B. executed a 
bond and warrant of attorney to confess judg- 
ment. The suit failed. In order to obtain 
the means of bringing another suit, B.j by deed 
dated 4th April, 1859, assigned her interest in 
the estate in the right of her husband, and all 
benefit to be derived from the suit to be insti- 
tuted, to ^.,— one half absolutely, the other in 
trust to retain thereout what he might ad- 
vance to her for maintenance and for the costs 
of suit with interest at 12 per cent., and to 
pay her the residue. In November, 1859, O., by 
deed, sub-assigned to ff. S., in consideration 
that B. 8. should undertake the maintenance 
of B. and the management of the suit, retain- 
ing only five-sixteenths out of the eight- 
sixteenths assigned to him (6f.) absolutely. 
On 19th August, 1861, B. obtained a decree in 
the Supreme Court declaring her entitled to 
the accumulations on her husband's one-fifth 
share in the estate of his father, R, C, and to 
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all profits made on such acoumulationB since 
her husband's death. In September, 1861, ff. 
R. caused judgment to be entered on the bond 
and execution to be issued, and the Sheriff 
seized and was about to sell B.^s interest in the 
estate of her husband. Thereupon, B. being 
entirely without means, P. S., brother of H. 8., 
paid off O. R.f and in consideration thereof 
took an assignment by deed dated 18th Decem- 
ber, 1861, in the name of one /. S from B.^ of 
five-eighths of the half share reserved to her 
by the deed of 4th April, 1859, but subject to 
the assignment by that deed to G. On 20th 
December. 1869, Rs. 84,685 were paid into Court 
as B.'s husband's share of the accumulations 
on R. C's property at the date of his death, 
and Rs. 1,55.255 as the profits made therein 
since her husband's death. P, 8. now sued for 
a declaration that the deed of 18th December, 
1861, was binding upon B. and the reversionary 
heirs, and for an order that the precise amount 
due to him be ascertained and paid to him out 
of the moneys paid into Court. At the trial he 
abandoned his claim against the Rs. 84,685, on 
the ground that he could not prove legal ne- 
cessity on the part of B. Held, the deed could 
be supported only so far as it charged the pro- 
fits made since R. C.'s death with the repay- 
ment of the Rs. 12,500 advanced, with interest 
at 12 per cent. P. 8. was.entitled to have thai* 
amount paid out of the Rs. 1,55,255 in Court. 
Pannalal Seal v, Bamasukdari Dasi, 

[vi7«2 

27. Reversioners — Pa/yment of money out 

of Court to Hindu widow."] A decree was 
made in favour of JT., a Hindu widow, in a 
suit brought by her against B, C. , which de- 
clared that she was entitled to one-fifth share 
of the accumulations of the estate of the 
father of her husband from his death to the 
death of her husband, to be held by her as a 
Hindu widow, and to one-fifth of the subse- 
quent accumulations absolutely. Execution of 
^e decree was taken out, and the sum to which 
K. was declared entitled was paid into Court 
by B. C. in March, 1869. Macphebson, J., in 
delivering judgment, expressed a doubt whe- 
ther the suit was brought for the benefit of the 
plaintiff, and stated tiiat he would consider 
any application to protect any rights the rever- 
sionary heirs might have in the amount re- 
ceived by the plaintiff. No steps, however, 
were taken by B. C, by suit or otherwise, to 
protect the interests of the reversionary heirs 
in the sum paid into Court, but on K.^s apply- 
ing in March, 1871, to have the money paid to 
her out of Court, B. C, on behalf of hhnself as 
reversionary heir, filed an affidavit in opposi- 
tion to Jr.'« application, charging her on in- 
formation and belief with leading an immoral 
life, and of having assigned htdf the amount 
in Court to J7. 5., and expressing his apprdien- 
sion of waste, and that if l^e money were 
allowed to be taken out of Court it would be 
lost to the reversioners. Held^ih'd.Xt K. was en- 
titled to have the money paid out of Court to 
her. BiswANATU Chandba v. Kuantomani 
Dasi - - - - - - -▼i747 
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88. Legal necessity — StiU bf reversioner 

^^Cattse of action.'] X., a Hindu widow, obtain- 
ed a loan of a sum of money by mortgage of a 
certain parcel of property belonging to her 
hnsband. The mortgagee obtained a decree, 
and in execution thereof caused the property 
to be sold. In a suit by A.^s daughter's son, 
the next reversionary heir, for a declaration that 
the sale was invalid as against him, the lower 
Appellate Court held tiiat there was no cause 
of action. Held in special appeal, that the 
existence of a cause of action depended upon 
whether the widow incurred the debt under 
legal necessity ; and the case was remanded 
for trial of that question. BibtoiTehabi Sahoy 
t7. Lala Baijnath Prasad - - vii 218 

29. SnU by reversioner to set aside 

deeds ] A Hindu widow executed deeds of 
gift, in which her late husband's mother, the 
neiurest reversioner, concurred. After the 
death of the widow, but in the lifetime of the 
mother, the next presumable reversioner sued 
to set aside the deeds and for possession. Htld^ 
that the suit was good so far as it sought to set 
aside the deeds ; and the mother having died 
before decree, that no objection could be taken 
to the suit on the ground that the decree gave 
possession to the plaintiff. Koobb Gk>LAB 
Singh t?. Rao Kurun Singh; Rao Kubun Sing 
V. Mahombd Fybz Ali Khan - x P. C. 1 

80. Wasi^e — Reversioners — Manager.'} 

Waste on the part of a Hindu widow in pos- 
session being proved, it is not competent to the 
Ck>urt to put the reversioner in possession, 
assigfuing maintenance to the widow. Aifianager 
should be appointed to the estate accountable to 
the C!ourt. The reversioner may be appointed 
such manager. Mohabani v. Nundolall 
MiasBB - - - - - i A. 0. 27 

81. A Hindu widow held her husband's 

property till within twelve years of the date 
of suit. At that time one of the defendants 
claimed the property as belonging to his own 
separate talook ; and she thereupon gave it 
up, and ever since refused to enter on it. In 
a suit by the reversionary heir of the husband 
to have the title declared, and to obtain posses- 
sion of the property, -—held^ that the possession 
of the defendant was adverse to the widow 
and reversioners ; that the reversionary heirs, 
therefore, had a right to sue for a declaration 
of their title at any time within twelve years 
from the date of the adverse possession ; that 
as the widow ref osed to have anything to do 
with the property, and the reversioners had no 
right to possession till after the death of the 
widow, the proper course for the Court to 
adopt was to appoint a manager to collect the 
assets of the estate, who should account for 
them to the Court ; and the Court should 
hold them for the benefit of the reversionary 
heir. Radha Mohan Dhab v. Ram Das Dey, 

[iii A. C. 862 

82. Reversionary heirs.] A conveyance 

by a Hindu widow, for other than allowable 
causes, of property which has descended to her 
from her husband, is not an act of waste 
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which destroys the widow's estate and vests 
the property in the reversionary heirs, and the 
oonveyance is binding during the widow's 
life. The reversionary heirs will not be pre- 
cluded, even during the lifetime of the widow, 
from commencing a suit to declare that 
the conveyance was executed for causes not 
allowable, and is, therefore, not binding beyond 
the widow's life ; nor will the reversionary 
heirs be deprived, during the widow's life, 
of their remedy against the grantee to prevent 
waste or destruction of the property, whether 
moveable or immoveable. Gobindmani Dasi 

V ShAMLAL BYSAK ; KALIKimAB CHOWDHBY 

». Ramdas Shaha ; Oaubhabi Gci v. Peabi 
Dasi ; Machoobah Sen o, Gaubhabi Gui, 

[Sup. Vol. 48 

88. Necessity -^Performance of htisband's 

sradh at O-ua.] The performance by a widow 
of her husband's sradh at Gya is a reason- 
able necessity for which she may alienate 
at least a portion of his estate. Mahomed 
Ushbuf v. Bbojesscbee Dossee - xi 118 

84. Expenses incurred by a Hindu widow 

for a pilgrimage to Gya and for the perform- 
ance of sradh are legitimate expenses for 
which she can alienate her husband's property. 
Where the amount expended was Rs. 1,700, 
and the property was sold for Rs. 4,000,— Ad Wf, 
in a suit by the heir against the purchaser to 
have the sale set aside, that the plaintiff not 
having offered to repay Rs. 1,700 and interest, 
his suit must be dismiesed. Mutteebam 
KOWAB V. GOPAUL Sahoo - xi 416 

Also Chowdhby Junmejot Mullick V, 
RussoMOYB Dasseb - - li 418 note 

86. Income— Acc^imulations — Purchase 

of property out of incofthe for maintenance of 
family — Reversioners.] A Hindu widow can- 
not aUenate moveable or immoveable proper- 
ties acquired by her out of the funds derived 
from the income of her husband's estate. Such 
properties descend to the heirs of the husband 
and not of the widow. Where, however, a 
widow held under a deed which conveyed the 
property to her to enjoy for her lifetime, and 
to incur all needful expenses, held^ she was enti- 
tled to invest sums out of the income for the 
benefit of her daughter and grand-daughter in 
the purchase of immoveable property for their 
maintenance. Chowdby Bholanath Tha- 
KOOB V. MussT. Bhagabatti Debi ; Bha- 
GABATi Debi v. Chowdby Bholanath Tha- 
KOOB - - - - - -vii 98 

86. Income — Accumulations.] A Hindu 

! widow can alienate the income of the hus- 
band's property, it forming no part of his 
estate ; but income and accumidations are 
not the same thing ; therefore, Quare whether 
she can so deal with accumulations. In the 
CK)ODS OF Habendbanabayan ; Kailasnath 

GHOSE V. BiSWANATH BiSWAB Iv 0. G. 41 

HINDU LAW, CONTRACT. 

See Yendob and Pubchasbb. 

2. Contract—Promissory note— Consider' 

ation] In a suit under the Bills of Exchange 
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Act to recover Rs. 1.200 on a promissory note, 
held by Pbacook, 0. J., that the suit being be- 
tween two Hindus must be decided by Hindu 
law. By Hindu law a promissory note does not 
import consideration, and, therefore, where it 
was proved that the defendant actually re- 
ceived only Rs. 700, that sum was all the 
Slaintiff ^as allowed to recover. Ramlal 
[OOKBBJBB V, HARAN OHANDRA DHAB, 

[ill 0. 0. 180 

8. Bill of exchange — Notice of dis- 
honor.'] Semhle — Notice of dishonor, as 
between endorsee and endorser on bill tran- 
sactions among Hindus, is not necessary, un- 
less by want of it the endorser would be 
Srejudioed. Somabihull v. Bhaibo Das 
OHURBT - - - - - vii 481 
€k>PAL Das v. Sheikh Stad Ali, iii A. 0. 198 

4. Demand, money payable on.] Where 

a sum was lent at interest, the principal to 
be payable on demand. Beld per NoBM AN, J., 
that by Hindu law a demand would be neces- 
sary, and limitation wold run from the date 
of the demand. Beammamayi Dasi v. 
ABHAI CHARAN CHOWDriRY - - vii 4^9 

Contra^ Parbati Chaban Mookbbjbb v. 
Ramnarayan Matilal > - - V 896 

HUTDU LAW, CUSTOM. 

See Hindu Law, Inheritancb 

2. — — Majf succession to.] Where, in s 
question as to the right of inheritance to a 
raj, it was admitted that there was a custom that 
the reigning raja should name a jubraj and a 
burra thakur, of whom the first suoceeds to the 
throne, and the latter to the office of jubraj ; 
but it was contended, on the one hand, that if 
the reigning raja had appointed a jubraj his 
choice should have been guided partly by an 
alleged promise or intention on the part of the 
former raja, and partly by the appellant's pre- 
ferential title as legal heir by seniority amongst 
the near kindred ; and on the other, that the 
choice of the reigning raja was absolubely free, 
and could not be controlled by the wishes of 
the former raja, — held^ that where there was 
evidence of a power of selection, the actual 
observance of seniority, even in a considerable 
series of successions, could not of itself defeat 
a custom which established the right of free 
choice. Where family custom required the 
union of two things to constitute the legal 
heir, viz., seniority in age and nearness of ^n, 
and the claimant has but one of these qualifi- 
cations in himself, viz,, seniority, he does not 
entitle himself to succeed. Where a custom 
is proved to exist, it supersedes the general 
law, which, however, still reg^ulates all beyond 
the custom. Nilkristo Deb Barmono v. Bir 
Chandra Thakur - - - iii P. C. 18 

8. Raj ,successionto — Impartible estate.] 

A raj is not necessarily imparbible. In every 
case in which a departure from the ordinary 
law of succession and inheritance is relied on, 
a particular custom must be proved. Court 
OF Wards 9 Rajkumar Dbo Nandan Sing, 

[iz 810 note 
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4. PrimogenitHre.] Custom of primog^i- 

ture not proved. Amrit Nath Chowdhrt 
t». Gaubi Nath Chowdhby - vi P. C. sas 

5. A special usage modifying the ordi- 
nary law of succession must be ancient and 
invariable, and must be established to be so 
by clear and unambigruous evidence. Rama- 
lakhshmi Ammal V. Sivananantha Peru- 

MAL SETHURAYER - - - zU P. C. 898 

^. -^^tlneertain and unintelligible onstom.] 
Held, that a custom in a family &at whatever 
property, as a garden, was planted by females 
passed to the possession of females to the ex- 
clusion of all male heirs, was a custom uncer- 
tain and unintelligible, and not one which 
would be upheld by the Court Such property 
was not, therefore, exempt from sale in execo- 
tion of a decree against tiie husband of one of 
the ladies who claimed it. Bhaqawan Da6 u. 
Baloobind Sinoh - - - i S. N. ix 

7. Pi*esumption, ] Hindu law is in the 

nature of a personal usage or custom, 
and probably migratory famUiee or tribes 
would retain their own usages. The presump- 
tion is in favour of the continuance of the anci- 
ent family custom. SuRENDRA Nath Roy p. 

HiRAMANI BURMONI - - - i P. G. 26 

8. '— Impartible estate — Partition, right 
to.] A custom of impartibility must be strictly 
proved in order to control the operation of 
the ordinary Hindu law of succession. The 
fact that an estate has not been partitioned 
for six or seven generations does not deprive 
the members of the family to which it jointlj 
belongs of their right to partition. Thakur 

DURRYAO SlNQH O. THAKUR DARI SINOH, 

[ziii p. 0. 166 

9. Impartible estate — Mitakshara law.] 

B. S., the father of the plaintiff, who was in 
possession of an estate in Lohardugga, which 
had been granted to his ancestor by the Raja 
of Chota Nagpore, was, on the 10th December, 
1857, after proceedings taken under Act XXV 
of 1857, declared to be a rebel, and it was or- 
dered that all his property should be forfeited 
to Government. On the 16th April, 1858, B. S., 
having been arrested, was tried and convicted 
on a charge of rebellion, and sentenced to 
death. The sentence was carried out on the 
2l8t April, 1858, and an order was made on the 
same day by the Deputy Commissioner for the 
confiscation of his property. On the 1st April, 
1872, a suit was instituted by the plaintiff, 
then a minor, to recover possession of ihe 
estate of his father B. S. In his plaint he 
alleged that the estate was granted to the an- 
cestor of B. S. for his maintenance, and was, 
by the terms of the grant, to devolve on the 
death of the original grantee on the nearest 
male heir, and so on in perpetuity ; and that 
no holder had any interest beyond his own life, 
and had no power of alienation. In his written 
statement it was alleged that the descent of the 
estate was governed by Mitakshara law, modi- 
fied by the usage and custom of the family, by 
which the estate was impartible and descendi- 
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ble, aooording to the law of primogrenitiire, on 
the male heirs of the original grantee ; and 
that, by the Mitakshara law bo modified, the 
plaintiff became on his birth oo-owner with his 
father in the estate, and on his father*s death 
became entitled to it, notwithstanding the sen- 
tence of confiscation pronounced against S. S 
Held, on the case made by the plaint, that the 
estate was not shown to be inalienable : the 
fact that the grant was for maintenance, and 
to the heirs male of the original grantee, would 
not render it so. Jleldj on the case made in 
the written statement, that the Mitakshara 
law did not apply to the case: that law, by 
which each son has by birth a property in the 
paternal or ancestral estate, is inconsistent 
with the custom that the estate was impartible 
and descended to the eldest son. Thakoob 

KAPILNAUTH SAHAI DBO v. CrOVBBNMBNT. 

[nil 445 

10. Appointment of daughter.'] The 

custom of Hindu law, under which a father, 
in default of male issue, might appoint a 
daughter to be as a son, or appoint her to raise 
a son for him, if not obsolete, as appears to be 
the opinion of the text- writers, is one which 
in modern times does not seem to have been 
brought under the consideration of the Courts 
of justice in India. Assuming the custom to 
exist, inasmuch as it breaks in upon the gene- 
ral rules of succession, whoever claims by vir- 
tue of it to succeed as heir, must bring himself 
clearly within it. There seems to be no suffi- 
cient authority for holding that a father may 
delegate the power to appoint. Thakub 
JiBNATH Sing v, Coubt of Wajlds. 

[xv P. C. 190 

11. AtsaMy lam in."] In the absence of 

any proof or custom to the contrary, the Hindu 
law in Assam is similar to that prevalent in 
Bengal. Dbbpo Dabba v. Gobindo Dbb, 

[xi 181 note 

HUTDU LAW, DEBTS OF TESTATOB. 

See Hindu Law, Joint Family. 

8. *»~ Though the payment of debts is a 
charge on the property of a testator, it is not 
a charge on any specific portion of the pro- 
perty. NiLKiLNT OHATTBBJBB V. PeABY 

Mohandas - - - - iii 0. C. 7 

See GoPAL Nabain Mozoomdab o. Muddo- 

MUTTY GUPTBB - - - - xiv 21 

HIHDULAW, SHDOWMEKT. 

See Hindu Law, Pabtition. 
Hindu Law, Will. 

8. Trustee with power of appointment 

— Failure to appoint.'] A., a Hindu, by a 
deed of wukf nama (deed of endowment), after 
reciting that he had ** erected and prepared a 
thakurbari (temple) and the image of thakur 
(idol), and aUo a sadavart (almshouse), and 
had in way of wukf (endowed property) dedi- 
cated certain property for the performance 
of the pujah rworship) of the said thakur 
and repairing of the house, flower garden and 
thakurbari, and appointed his sister (P.) the 
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manager and mutwali (trustee) of the Mma, 
authorized B. to spend the profits in the 
performance of the pujah, &a As for the 
future, she {B.) should appoint such person to 
be the manager and mutwali as may be found 
by her to be fit, 5cc., and in like manner all 
successive mutwalis should have the right of 
appointing successive mutwalis. To these his 
heirs should not have right to prefer any claim, 
&c. B. died without haviug appointed any 
mutwali (trustee) to succeed her in the ma- 
nagement of the trust. In a suit by the heir 
of B. to obtain possession of the proi>erty 
covered by the deed against the heirs of il., — 
heldy that the managership, on failure of ap- 
pointment of a trustee, reverted to the heirs 
of the person who endowed the property. Jai 
Bansi Kunwab v. Chattab Dhabi Sino, 

[V181 

8. Alienation hy shebait — Neeestity for 

alienation.] Under the Hindu law a perma- 
nent alienation by a shebait of endowed pro- 
perty, such as the creation of a patni, is not 
absolutely null and void A permanent alien- 
ation by a shebait of endowed property under 
special circumstances of necessity is valid. 
Want of funds for repairing the temple and 
restoring the image of the idol is a necessity 
sufficient under the Hindu law to warrant such 
an alienation. Tatubunissa Bibi v. Euwab 
Sham Eishobb Roy - - - vii oei 

4. — ^ Sheba — Presumption — Deed of gift,]- 
The presumption is that the object of an en- 
dowment by a Hindu for the worship of idols 
is to preserve the sheba in the family, rather 
than to confer a benefit on an individual ; but 
if there are in tiie deed of gift no words 
denoting an intention of the donor that the 
gift should belong to the family, that presump- 
tion will not arise. Chundbbnath Roy v, 
KooAB Gobindnath Roy; Thb Collbctob of 
Moobshedabad v. Shibbqsubbb Dabba, 

[xi P. 0. 80 

fi. Shebait — Power of alienation — Res 

judicata]. As a general rule of Hindu law, 
property given for the maintenance of reli- 
gious worship and of charities connected with 
it, is inalienable. It is competent, however, 
for the shebait in charge of property dedicated 
tothewor^p of an idol, in his capacity of 
shebait and as manager of the estote, to incur 
debts and borrow money for the proper expen* 
sesof keeping up the religious worship, repair- 
ing the temples or other possessions of the idol, 
defending hostile litigious attacks, and other 
like objects. The power to incur such debta 
is to be measured by the existing necessity for 
incurring them, the authority of the shebait 
being in this respect analogfous to that of a 
manager for an infant heir. It being compe- 
tent for a shebait to borrow money for neoessary 
purposes, it follows that judgmento obtained 
against a former sebait in respect of debts so 
incurred are binding upon succeeding shebaite, 
who form a continuing representation of the 
debntter property. But, before applying the 
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principle of ret judicata to saoh judgfrnents, 
the Court should be satisfied that the judg- 
ments relied upon are untainted by fraud or 
collusion, and that the necessary and proper 
issues have been raised, tried, and decided in 
Che suits which led to them. Execution of 
such judgments should be decreed only against 
the rents and profits of the debutter property. 
Pbosunno Eumabi Dbbya v. Golab Chand 
Baboo - - - - - xiv P. C. 460 
Affirming the decision of the High Court in 
Oolab Chand Baboo v. Prosunno Knmari 
Debyaf in which it was held^ that a decree 
obtained bond fide against the shebait of an 
idol is binding on his successor - xi 832 

6. Right of gJufbait— Transferability of 

rights of worship in execvtion of decree.'] The 
right of a shebait of a Hindu idol to perform the 
services and receive the customary remunera- 
tion, is not transferable, and cannot be sold in 
satisfaction of a decree against the shebait. 
DUBO MiSSBR f). Sbinibas Misseb - V 617 

7. Rights of worship of a Hindu idol 

cannot be sold in execution of a decree for the 
personal debt of a shebait. EjLLICHABAN Gib 
GosBAiN V, Bangshi Mohak Das - vi 727 

8. An alienation of the debutter pro- 
perty by one shebait was held to be void as 
against a successor in the shebaitship. Go- 
luck CHUNDEB BOBB V, RUGHOONATH SBEE 

Chundeb Rot - - - - li 8S7 note 
RuMONEE Debba t;. Baluck Doss Mohunt, 

[xi 386 note 

9. Perpetnity—TnuW] A Hindu by 

will devised certain property, consisting of a 
family dwelling-house and land, to trustees 
for ever, for the residence, maintenance, and 
performance of the worship of certain family 
idols, and appointed his sons and their descend- 
ants in the strict male line to be shebaits of 
the idols for ever, making provision for their 
residence in the family dwelling-house; the 
will also contained a clause restraining any 
partition, division, or alienation of the proper- 
ty so dedicated to the worship of the idols. 
Tlie testator appointed the trustees executors 
of his will, and by a codicil bequeathed legacies 
to various members of his family. In a suit 
against the executors to recover a legpacy so 
bequeathed— A^W, the devise of the property 
to the idols was void and inoperative as being 
a settlement in perpetuity on the male descend- 
ants of the testator, and for their use, and 
not a real dedication for the worship of the 
idols. Peomotho Dosseb r. Radhika Pbb- 

SAUD DUTT ----- Xiv 176 

10. Purchase in name of idol — Aliena^ 

tion."] The plaintiff sued as tiie shebait of a 
certain idol to recover possession of a zemin- 
dari by setting aside an alienation thereof 
effected by his grandmother, on the ground 
that it was debutter property dedicated to the 
idol, and consequently inidienable. It appeared 
that the property in dispute was purchased 
by the grandfather of the plaintiff in the 
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name of the idol, which was set up merely 
for his private worship in his own house with- 
out any priests to perform reg^ularly any reli- 
gfious service for the public benefit of mndus, 
and that the property had been dealt with all 
along as his own private property. Held, that 
this was a mere nominal endowment, and con- 
sequently the alienation thereof was not in- 
valid. Held also, that a property purchased 
by a man in the name of his own idol, which 
no one except himself has the power or right 
to worship, is not the property of the idol, but 
the property of the person who purchased it. 

BBOJOSOONDEBT DEBIA V, LUCHMEE EON- 

WABEE - - - - XV P. C. 176 note 
Affirming the decision of the High Court, 

[ii A. G. 166 

HINDU LAW, FAMILY DWELLINO-HOUSE— 

Right of son to eject widow — Doctrine of factum 
valet."] A Hindu died leaving a widow and an 
adopted son, who continued, after his death, to 
reside in the same dwelling-house in which they 
had resided with the deceased during his life- 
time, and which formed a portion of his estate. 
The son being an infant, the widow had the 
management of the house, and let a portion 
of it to tenants at a monthly rent. Subse- 
quently the son sold the house, as his property 
by inheritance, to a stranger, who gave the 
widow and tenants a week's notice to quit. 
ffeldf that the son, even if he had attained his 
majority, could not evict the widow, or autho- 
rise a purchaser to do so, without providing 
some other suitable dwelling for her ; nor in 
any case could the tenants be turned out with- 
out a month's notice. It seems that the pas- 
sage in Eatyayana (2 Colebrook's Digest, p. 133) 
is a restriction, and not a moral precept only, 
and that the heir of the deceased has not such 
a right in the dwelling of the family that he 
can at once, of his pleasure, turn out the 
females of the family, or sell it and give the 
purchaser a right to turn them out Hakgala 
Debi v. Dinakath Bose - - iT 0. C. 78 

HINDU LAW, OIFT, 

See Hindu Law, Will. 

S. Donatio mortis causd — Gift inter 

vivos.] A Hindu on his death-bed, a few days 
before he died, caused certain Government 
paper to be given to his son in his presence in 
these words : " Bring out the papers, and give 
them to my son ;'' but he did not make or 
direct endorsement thereof. Subsequently, 
being asked to endorse them, he said, " I am 
very weak ; how can I sign so many papers ? 
When I get a little stren^h I will sign them. 
What cause have you for being anxious ? " 
Held by Phbab, J., that it was a gfood donatio 
mortis causd. A donatio mortis causd has 
not the same signification here as in England. 
Held on appeal by Peacjock, C. J.— The gift 
was not governed by the strict principles of 
English law, but by the Hindu law. By Eng- 
lish law there was a valid donatio mortis causa; 
assuming it to be a gift inter vivos j it was a 
valid gift by Hindu law, and the principal and 
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interest seoured by the Goyemment papers, 
and not tiie mere paper, passed to the donee. 
By Macph£BSON, J. — The cironmstances 
amounted to a gift by a nnnenpative will 
made in contemplation of death. Eumara 
Upbndra Krishna Dbb v. Nabin Krishna 
Boss - - - - - iii 0. 0. 118 

8. Oowttru4!t'Um nf deed of gift — Alio- 

nation^ euit to set aeidej] A., a Hindn living 
under the Mitakehara law, exeonted a petition 
to the Collector, stating that he was in posses- 
sion of all his ancestral property ; that his 
only son was dead; that he had no wife; 
that Mb son had left a widow, B.^ and two 
daughters, and no other children or heirs ; the 
petitioner went on to state, " I declare her {B,) 
my heir ; and as, with the exception of the said 
B,y I have no other heir or maUk. nor can there 
beany, of which cironmstances I have already 
preferred information in my petition of 16th 
April, 1830, and life is uncertain, I conse- 
quently request that the name of P., the 
widow oif my late son, be registered in the 
Colleotory mutation book as proprietor and 
malguzar in the place of my name with 
regurd to the property," &c. '* Further, as 
of B, tiiere are two daughters who, after 
marriage, by the blessings of Providence, may 
be blessed with children, they and their 
children, therefore, are and will be heirs and 
maliks. But as long as I live I shall keep 
the management of my own affairs in my own 
hands, and look after all the transactions of 
dihaty &c., myself, as heretofore." B, sold 
and conveyed parcels of the property. In a 
suit by her daughter's son against the pur- 
chasers for a declaration of his reversionary 
right to the property sold,— A«/^ that, under 
the terms of the petition, there was an 
absolute gift to B. That as the gift was not 
fettered by any restrictions, the alienation by 
B, was good and valid. Chattar Lal Sing 
V Shewukram - - - - - V 128 

A contrary construction was put on this 
document in the case of Mahomed SJuim^ool 
Hoda V. Shewakrain (vii 700 note), which was 
a suit by a grandson of the testator against a 
purchaser from the widow to set aside the 
alienation; and the Court held that the widow 
only took an estate for life, and after her the 
daughters took absolutely as joint owners. 
Couch, C. J., and Mitter, J. (Bayley, J., dis- 
senting) ; and this decision was affirmed by the 
Privy Council in Mahomed Shamiool Hoda v. 
Shewakram - - - xiv P. C. 886 

4. Construction of deed of gift — 

Abeolute gift."] A,, a Hindu, executed a dan- 
patro (deed of gift) of a talook in favour of 
his youngest wife, B., wherein he stated — '* Ton 
are my youngest wife, and your two sons are 
minors; therefore, for your charitable expenses 
(dan o khairath) and for the maintenance 
of your minor sons, I make a gift of the 
above talook to you. Ton from this day 
beooming possessor thereof, after deduction 
of the Government revenue, with the balance 
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of the profits, will perform acts of oharily 
(dan o khairath) and maintain the sons. For 
this purpose I execute this dan-patro." A, 
died, leaving C, a son by his first wife, two 
minor sons by B., and B,, Mb widow. The 
minor sons of B. died unmarried and without 
issue. B. made a gift of the property to i>., 
her daughter's son. In a suit by C. against B. 
and I>. for a declaration of hu reversionary 
right to the property after the death of B., — 
heldf that the giift to B, under the dan-patro 
was absolute. Pabitra Dasi v. Damudab 
Jana - - - - - - vii 697 

5. CHft — Mesne profUe.^ A Hindu by 

a deed dated in 1840 gave his daughter, a 
childless widow, an estate for life in certain 
property, with remainder on her deadi to his 
brother s grandsons. The daughter was put 
in possession, was dispossessed in 1858, and 
died in 1862. Under the terms of the deed, 
the property then went tg the survivor of the 
two grandsons, who in 1864 sold his rights 
and interests in the property. In 1865 the 
purchaser brought a suit, and recovered posses- 
sion from the defendants. His representa- 
tives now sued for mesne profits of the pro- 
perty from 1860 to 1865. ffeldj that the plain- 
tiffs were not entitled to mesne profits which 
had accrued due but were uncollected in the 
lifetime of her daughter ; that such mesne 
profits would go to her heirs, who would alone 
be entitled to them. GuRU Prasad Boy v, 
Nafar Das Roy - - - iii A. C. 181 

6. Construction of deed of giftJ] A 

Hindu directed his wife to settle certain pro- 
perty after his decease upon their daughter. She 
did so by deed of g^ft (hibbanama), giving it 
to their daughter, ** to be enjoyed by her, her 
sons, and grandsons, &c , one after another ; 
the other heirs not to have any concern with 
it.** Held, that the plaintiff as the daughter's 
daughter had no right to share therein with, 
her brothers, the daughter's sons. Srinath 
Ganoopadhya 0, Sarbamangala Dbbi, 

[ii A. 0. 144 
HIHDU LAW, IHHEEITANGE — Bandhus ~ 
Mitakehara.] The enumeration of bandhus, or 
cognate kindred, given in Mitakshara II, s. 6, 
art. 1, is not exhaustive. 'Hie maternal uncle 
and the father's maternal uncle will take as 
heirs in preference to the Crown. Gridhari 
Lall Boy v The Government of Bengal, 

[i P. 0. 44 

8. Sister's son — Mitakshara,'] In the 

absence of nearer relatives a man may be heir 
to his mother's brother as regards property 
subject to the Mitakshara. Amrita Eumari 
Dbbi v, Ldkhinarayan Chuckerbutty, 

[ii F. B. 88 

a. Separated brother -— Reunion,] Of 

three brothers forming together a joint Hindu 
family, one separated himself therefrom, and 
died leaving a son, the plaintiff. The other 
two with their families remained joint : one 
died leaving a son, the defendant ; the other 
died leaving a widow. On the widow's death 

18 
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this suit was brought to establish the plain- 
tiffs right as one of the two next reversionary 
heirs, ffeldf that a separated brother does not 
inherit, and that the defendant was alone 
entitled to succeed. Qtiare, as to the effect- of 
reunion in inheritance Kesabbam Maha- 
PATTAB V. Nandkishor Mahapattar, iii A. C. 7 

4. Separated and reunited brothers — 

Wido7eJ\ A Hindu died leaving a widow, a 
brother, and two nephews, the plaintiff and 
the defendant. The brother was the defend- 
ant's father ; he and the widow were since 
dead, the widow having died in the brother's 
lifetime. The plaintiff claimed to be entitled 
to a moiety of the estate of the deceased by 
inheritance. The defendant claimed the whole 
on the ground that the deceased lived as a re- 
united or associated brother with his (the de- 
fendant's) father, whereas the plaintiff was 
the son of a separated brother of the deceased. 
Geld^ that the material issue to be tried in the 
case was whether the widow lived in a state of 
reunion with the defendant, as her husband 
had done with the defendant's father, or 
whether she at the time of her death lived 
separate from him. though in the same family 
house. Bamhari Sabma v. Tbiuiram Sarma, 

[vii887 

6. Widow of paternal uncle — Nephsw.'] 

The widow of a paternal uncle is, according to 
Hindu law, no heir to her nephew. Upendra 
Mohan Taoore v. Thanda Dasi iii A. 0. 849 

6. Grandson of maternal grandfather'' e 

hrotherJl According to Hindu law, the grand- 
son of a brother of a grandfather of the 
deceased is heir to his property in default 
of nearer heirs. Braja Kibhor Hitter 
MOZUMDAR V. Radha Gobikd Dutt, 

[iii A. C. 485 

7/ Father's brother's daughter's son — 

Sapinda.'] A father's brother's daughter's son 
is entitled to be recognised as an heir accord- 
ing to the Hindu law current in the Bengal 
school. Guru Gobind Shaha Mandal v. 
Anand Lal Ghosb Mazumdar - ▼ F. B. 16 

8. Mitakshara — Gentiles.'] According 

to the Mitakshara the grreat-gnrea^great-grand- 
son of the great-gfreat-great-grandfather of 
the deceased is entitled to succession as one of 
the gentiles. Btha Ram Singh v. Agar 
Singh - - ■* - - v P. C. 298 

9. Mitakshara — Great grandson — 

Bandhu — Gentiles — Father's sister's sonj] 
The great grandson of the great-great-great 
grandfather of the deceased is, according to 
tiie Mitakshara, a nearer heir to the deceased 
than his father's sister's son. Thakur Jib- 
NATH Singh v. Court op Wards - - ▼ 442 

5. 0. on appeal to the P. G. z P. 0. 190 
10. Brother — SiMter,] A sister cannot 

succeed her brother as heir by Hindu law. 
RuKKiNi Dasi v, Kadbrnath Ghosb, ▼ Ap. 87 

11. Property purchased by widow benami 

for a relation—Iiephew — Stepson] A stepson 
made over property to his stepmother for her 
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support. Out of the produce she bought pro- 
perties for her nephew in the names of otiiier 
parties. Held, under the circumstances, tiiat 
the purchased property, on her death, went to 
the nephew, and not to the stepson as heir of 
her husband. Ghandranath Roy v. Ram- 
JAI Mazumdar - - - - vi P. 0. 808 

12. Daughter's estate — Stridhan — Jain 

law — Mitakshara.] Under the Mitakshara law 
the estate which a daughter takes in projiertj 
inherited by her from her father, is o^y a 
qualified estate; and on her death, such property 
descends to the heirs of her father, and not to 
her own heirs. Chotay Lall v. Chunnoo 
Lall ------xii286 

18. Daiighter^ alienation by,] A daughter 

inheriting property from her father takes a 
life-interest only iu such property, and has no 
power of alienation beyond her lifetime. The 
heir of the father on her death takes the pro- 
perty as heir of the ancestor, and not as her 
heir. Deo Pbrshad v, Lujoo Roy, ziy 245 note 

14. ' Mitakshara law.] Under the Mita- 
kshara lawthe unmarried daughter succeedsonly 
in priority of her married sisters, and not to the 
ultimate exclusion of such sisters' right of in- 
heritance from their father. Therefore, where 
a Hindu under the Mitakshara died leaving 
two daughters, one married and the other un- 
married, and the latter succeeded to the father's 
estate, and then married and subsequentlT 
died leaving a son and her sister her survi- 
ving, — heldy that the sister was entitled to 
the property as the next heir of the father. 

DOWLUT EOOER V, BURMADBO SAHOY, 

[ziv 246 note 

16. Mitakshara law — Exclusion of fe» 

males from stiooession — Impartible joint anoes' 
tral property — Custom.] A female cannot in- 
herit an impartible ancestral estate belonging 
to a joint Hindu family governed by t^e Mita- 
kshara, where there are any male members of 
the family who are qualified to succeed as heirs. 
This is a rule of law, and not dependent on 
custom. A custom modifying the law must 
be a custom to admit females, not a custom to 
exclude them. Hiranath Eoer v. Ram Na- 
rayanSing - - - - - ix274 
But see Tikait Durga Prasad Sing v. Durga 
Knnwarif where to a ghatwali estate which 
descended from the father to the eldest son, 
the younger sons having allowances made 
to them, a widow was held entitled to succeed 
as heir to her son. - - - ix 806 note 

16. Impartible estate — Mode qf sucees- 

sion to — Prioj'ity of m-arriage — Priority of 
birth — Ctutom — Evidence, j By the general 
Hindu law, where a subject of inheritanoe is 
from its nature indivisible, and can, therefore, 
descend to one only of several sons, the suc- 
cession as between sons by different wives 
(other than the first wife) of equal caste, is to 
be determined by the priority of birth of the 
sons, and not by the priority of marriage of 
their respective mothers ; and, therefore, with 
respect to the succession to an impartiblo 
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aemindari in the distriot of Tinnevellv in the 
Presidency of Madras, the son of the third 
wife is, in the absence of proof of any special 
custom or family usage to the contrary, to be 
preferred as heir to a snbseqnently bom son 
of the second wife. Ramalakhshhi Ammal 

V. SlVANANANTHA PBBUMAL SBTHUBATBB, 

[zii p. 0. 89d 

17. Mitakihara Um — Sister's iOn,'] By 

the Mitakshara, a male descendant in the fifth 
degree from the great grandfather of the pra- 
poiitM succeeds to the exclusion of the sister's 
son. EooBR GoLAB SiNa V. Rao Eubun 
SiNQ ; Bao Kubun Sino V, Mahomed FrAz 
Au Khan - - - - -xP. C. 1 

18. MUaksharalaW'-' Brother's daughter** 

eon.] A brother's daughter's son succeeds as 
heir, under the Mitakshara, in the absence of 
nearer heirs. DuboaBibbbi?. Janaki Fbbshad. 

[x841 

19. MUahthara Um — Stepmother and 

etep-grandmother,] According to the Mita- 
kshara, in a divided family, a stepmother 
cannot succeed to the estate of her stepson. 
or a step-grandmother to the estate of her 
step-grandson. Lala Joti Lal v. Dubani 
Kowbb; Lal Kowbb t*. Jaikaban Lal, 

[Sup. Vol. 67 

80. ^— OentUes ^Cognate*,'] In looking for 
an heir under Hindu law. the gentiles must 
be .exhausted before the cognatcm are entitled 
to succeed. Digdayi v. Bhatan Lal y 448 note 

01. ^— Oreat grandnon of paterihol grand- 
father — Brother's dattghter's son,"] By the 
Hindu law the great grandsons of the paternal 
grandfather are entitled to succeed as heirs to 
tiie deceased proprietor, and are to be prefer- 
red to the brother's daughter's son, because, 
although the former can offer but one oblation 
and the latter two, yet that offered by the 
former is offered to a paternal ancestor, and 
is, therefore, of superior religious eflloaoy to 
those offered by the latter, which are to mater- 
nal ancestors only. Gobind Fboshad Talook- 

DAB 0. MOHBSH OHUNDBB SUBMA GHUTTaCK. 

[X7 85 

88. — • Mitakshara lam — Succession of 
dattghtersJ] Semhle. — According to the Mita- 
kshara law, a married daughter with mide 
offspring is entitled to Inherit in preference 
to a sonless widowed daughter. Goooolanund 
Dass v. Wooma Dabb - - - xv 405 

88. Childless widow — Joint estate - Sur- 
vivorship.'] i2., holding estetes in Bengfal jointly 
with his brothers as an undivided Hindu family, 
died leaving a widow S. and three unmar- 
ried daughters. B., 8. if, and y. On her hus- 
band's death S. continued to reside with his 
brothers, and was supported out of the income 
of the joint estate. iJl the daughters married 
during the lifetime of fif., and B, became a 
widow without having had a child. After S. *s 
deaUi, and during the lifetime of S. M.^ iV. also 
became a childless widow. S. M. cUed after her 



HUDU law, VBiVaSLUASGE— continued, 

mother, leaving a son R. K. R. JT., on attaining 
majority, sued to recover, with mesne profits, a 
four-anna share of the ancestral estates to which 
he claimed to be entitled on his mother's death 
as -heir of JS., and from which he alleged he 
had been dispossessed by the representatives of 
Ws brothers, whom he made def endanto in the 
suit, joining B, and N. with them as co-defend- 
ants. Heldy that B. being a childless widow 
at the time of her mother's death, could tiUce 
no interest in her father's estete. Held a) so that, 
on their mother's death, S. Jf. and N., as heirs 
of their father, took a joint estate in his suc- 
cession, and on 8. M.'s death, the estete which 
had come to her and N. jointly, survived to iVI, 
since the fact of the latter being at that time 
a childless widow did not destroy the right of 
survivorship which she had previously acquired 
by inheritonoe. Amibtolall Bosb v. Eajo- 

NBBKANT MiTTBB - - XV P. 0. 10 

HIHDU LAW, INHEBITAHGE, EXOLUSIOV FROM 
IHHEBITAHOE. 

See Hindu Law, Widow. 

8. Hindu becoming a hyragee.1 A 

Hindu becoming a byragee, if he chooses to 
retain possession of, or to assert Ms right to, 
property to which he is entitled, may be doing 
an act which is morally wrong, but in which 
he will not be restrained by l^e Oourt, inas- 
much as such an act does not exclude him from 
any rights he may have in such properly. 

JAGANNATH FaL V. BIDYANAND - i A. 0. 114 

8. — Deaf and dumb person,] According 
to Hindu law, the son of a deaf and dumb 
man, bom after the death of his gprandfather, 
cannot succeed to the estate descended from 
his grandfather. A. died leaving four sons. 
One B. was born deaf and dumb. B, lived 
in commensality with his brothers. Some time 
after A's deaUi a son was born to B. Held, 
that B.''s son was not entitled to succeed as 
heir to a share of the property descended from 
A. Fabbshmani Dasi o. Dinanath Das, 

[i A. 0. 117 

4. Blindness.] A Hindu died in 1832, 

leaving an only son, who had been blind 
from his birth, and two widows, the survivor 
of whom died in 1849. On the death of the 
surviving widow the nephew succeeded as 
heir, the blind son being by Hindu law exclu- 
ded from inheritance. The blind man having 
married, a son was bom to him in 1858. The 
blind man died in 1861. Held by NOBMAN, J., 
that on the birth of the blind man's son he 
became entitled to the inheritance from which 
his father had been excluded. Held on appeal 
(by a Full Bench) that by Hindu law an estete 
once vested cannot be divested in favour of 
the son of an excluded person bom after the 
death of the ancestor. Such ruling does not 
apply to the case of the son of an excluded 
person if, having been begotten and being in 
the womb at the time of the ancestor's death, 
he is afterwards born capable of inheriting. 
Ealidas Das v. Kbishan Chandra. Das, 

[ii F. B. lOa 
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HINDU LAW, UrHERITAVGE, EZOLUSIOH FSOM 
IVEEklTASC^-'eontinned. 

6. The blindnesB which, under the 

Hindu law as reoognized in Bengal, excludes 
an afflicted poraon from inheritance, refers to 
congenital blindness, and not to loss of sight 
which has supervened after birth. Mohbsh 
Ghundeb Boy v, Ohundbb Mohun Boy, 

[ziy 278 

6. IntanUy,'] A Hindu lunatic may 

be possessed of property though he cannot 
take it by inheritanoe. Goubt of Wards v 

KlTPVLMUN SlNQH - - - - Z 864 

7. Insanity-- Incurability. 2 In order to 

exclude a person from inheritance under the 
Hindu law on the ground of insanity, it is 
sufficient to show that when the succession 
opened he was mad, and not in a condition to 
perform the funeral oblations. Proof that 
his insanity was incurable is not necessary. 

DWABKAKATH BtBAK V, MAHBNDBANATH BY- 
BAJL - - - - - - -ixlOS 

8. — The condition of a minor's mind at 
the time the succession opens out to him is to 
be looked to ; therefore, where a party obtained 
a decree declaratory of his right to succeed to 
certain property as reversioner on the death 
of the widows, and on their death he had be- 
come insane, held he was not entitled to exe- 
cute the decree. Bbaja Bhukan Lal Ahusti 
V. Bichak Dobi - - - - iz 804 note 

HIVDIJ LAW, JOIIT FAmLY^Debts inoiirredfor 
family vurposeg.'] iV., G.y and II. were three bro- 
thers living together as a joint Hindu family. 
After thedeath of JV. and ^.decrees were obtain- 
ed against N.*s widow, and satiafied by her in 
respect of monies borrowed by JV. and JJ. as the 
managing members of the family and spent for 
family purposes. whUe ^.V widow was living 
in the family. In a suit by JV.V widow for con- 
tribution against 0,*s widow, held^ that 
though no legal necessity had been shown for 
borrowing, iSie defendant was bound to pay 
her share as the monev had been spent for 
family purposes while she was living in the 
family, Bimala Dbbi o. Tababundabi Debi, 

[vi Ap. 101 

8. — ^ Joint family — Separate acquisition 
— Onus probandi — Purchaae by one member 
of family in his own name^ but with joint 
fundsS] In a suit by a member of a joint 
Hindu family to recover possession of certain 
propertnr alleged to belong to the joint estate, 
but which had been purchased by the defend- 
ant at a sale in execution of a decree passed 
against the estate of R,^ one member of the fami- 
ly, for his separate debt, the def endanto sought 
to rebut the presumption that the property in 
dispute was part of the joint estate by show- 
ing that, thouffh the members of the family 
were joint in rood, and at particular seasons of 
the year lived together in the family dwelling- 
house, th^ also had separate dealings and 
funds of their own ; and that while the 
family had some ancestral estate, several 
members of the family had acquired separate 
property from their own funds, and dealt with 



HIHDU LAW, JOIIT fnOLJ— continued. 

it as their own without reference to the other 
members of the family. They also relied on 
the following facts as showing that the pro- 
perty in dispute was the separate proper^ 
of R.y viz., that during R.^s lifetime l^e other 
members of the family allowed him to appear 
to the world as the sole owner thereof, and on 
one occasion when /^., 8. the kurtaj and a 
third member of the family, entered into a 
security-bond with the Collector, whereby R, 
pledged this property, and the two otheis 
pledged other properties, each of them des- 
cribed the property pledged by him as being 
in his possession '* without the right of any 
co-sharers." On the other hand the plaintiff, 
in addition to oral evidence to show that the 
property in cUspute had been purchased out of 
the joint family funds, although the purchase 
was made in the name of R. alone, filed the 
family account-books and the private account- 
books of R. for the same purpose, as well as cer- 
tain letters which parsed between B. and R. rela- 
tive to the purchase of the property. Held, 
that the evidence as to the separate trading* 
funds and property of the several members 
of the joint family, and their independent 
dealing with such property, disclosed such a 
state of things as might be fairly held to 
weaken, if -not altogether to rebut, the ordinary 
presumption of Hindu law as to property in 
the name of one member of a joint family, 
and to throw upon the plaintiff the onus of 
establishing the joint nature of the property 
claimed by clear and cogent evidence. Held 
also, that the mere fact that R., while trading 
on his separate account, was permitted by the 
other members of the joint family to appear 
to the world as the sole owner of family 
estates, did not disentitle those members to 
recover from the defendant, the purchaser at 
a sale in execution of a decree against R,j 
their own share of such estates. Bodh Sino 

DOODHABIA V. GUNESH GUUNDEB SBN, 

[ziiP. 0.817 

8. Separate ooquiAition — Prtstt^mption — 

Ontu probandi'] The presumption of Hindu 
law that any property acquired during the 
time a Hindu family remains joint belongs |o 
all the members of the joint family, does not 
take away the onus which lies on the plaintiff 
in a suit to recover a share of the property of 
proving his case ; it merely aids him in 
proving it. Such presumption is liable to be 
rebutt^ by means other than inquiring as to 
the source from which the purchase-money of 
the property was derived. That criterion, 
though the most satisfactory, la not indispen- 
^ble. Evidence that the property daimeidto 
be joint was purchased in the name of one 
member only, that after the purchase the 
members separated, and each member carried 
on business separately, and that the property 
was thenoef orward in the exclusive possession, 
and used for the business, of the member in 
whose name it had been purchased, id evidence 
sufficient to rebut the presumption that the 
property was joint. Bholanath Mahta v 
Ajoodhia PSBaAI> SOOKUL - - lii 888 
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HUTDU LAW, JOIIT TAXILY-^eont^Md, 

4. Separate aequirUion — Presumptitm 

— Onus prohaiuli — Nuot€u».^ Semble, — When 
property has been porohasea by an individual 
member of a joint Hindu family, the burden 
of proof is on those who claim it to be joint 
property to show that there was a nucleus of 
joint property out of which it could have been 
purchased. Dbnonatu Shaw o, Hubby- 
KABAiN Shaw - - - - - zii 840 

5. Oniu prefMindi — Presumption'] 

The normal condition of a Hindu family being 
joint, it must be presumed to remain joint, 
unless some proof of a subsequent separation 
is given ; and where property is shown to have 
been ohoe joint family property it is presumed 
to remaiu joint until the contrary is shown ; 
but tiie mere fact of a family being joint is 
not enough to raise a presumption in law that 
property acquired by one member of that 
family is joint property. Where A , as pur- 
chaser; clamed a ^are in property as being 
joint family property, — held, that A, was not 
only bound to show that the family was joint, 
but that tibe property in question became joint 
property when acquired, or that at some 
period since its acquisition it had been enjoyed 
K>int]y by the family. Shi a Golam Sing r. 
Baban Sino - - - - i A. C. 164 

6. Onut prohandi — Presumption,'] The 

mere fact of a Hindu family living in com- 
mensality is not sufficient to raise a presump- 
tion of their property being joint. The 
existence of joint funds out of which the 
property might have been purchased muHt also 
be proved to raise the presumption of the 
property being joint. Radhika Pbasad Dsr 
o. Dhabma Dasi Dbbi - - iii A. 0. 134 

7. Purchase — Presumption arising 

from oommensality.] The mere fact of one 
person living jointly or in commensality with 
others, affords no presumption that propertv 
purchased by that person was purchased with 
the joint funds. Eristo Ohundbb Kurmokab 
9. Bughoonath Eubmokab - zii 868 note 

8. Ancestral property — Registration 

cf name of one member as proprietor — 
Ontts prohandi.] 'Where property is proved 
to be ancestral, the mere registration of one 
brother as proprietor is of little value as 
supporting a case of the property not being 
joint, and the burden of proving that the 
property is not joint rests on him who alleges 
that to be the case. Ambit Nath Ghowdhbt 
V. Gaubi Nauth Chowdhby - vi P. 0. 882 

9. Separate aeauisUion — Presumption 

— Onus probandi.] The plaintiffs sued to 
have their rights declared under a mokurari- 
maurasi lease obtained b^ /., father of the 
defendant, but it was said with joint funds 
and for the joint family, which consisted of 
i. and his two brothers, fathers of the plain- 
tiffs. The defence was that the lease was 
granted to i. after the dissolution of commen- 
sality. The existence of any nucleus of joint 
property was not proved. Beld that, where 
one member of a joint family is found to be 



HUTDU LAW, JOIVT TAMlLY-^coHtinved. 

in possession of any property, the family being 
presumed to be joint in estate, the presump- 
tion is, not that he was in possession of it as 
separate property acquired by him, but as a 
member of a joint family. Therefore, the 
burden of proof was on the defendant to show 
that I. had acquired the property separately, 
and that it was property which could by law 
be treated as a separate acquisition. Tabugk 
Ghundeb Poddab v. Jodbshub Chundbb 
KooNDOo - - - - - -xil98 

10. Purchase from one member — Notice 

of joint charanter of property,] Presumably, 
every Hindu family is joint in food, worship, 
and estate ; and this presumption applies hi 
the absence of any evidence of a nucleus of 
joint property, and even without evidence that 
the family is undivided. A purchaser, there- 
fore, from one member of a Hindu family is 
affected with notice of the claims of the other 
members. Gobind Chundbb Mookbbjee o. 
Doobgapbbsad Baboo - - - ziv887 

11. Joint family — Separate Acquisi' 

tion^Onits probandi,] In a suit by a pur- 
chaser to recover a share in certain property 
of one of three brothers, who were admittedly 
living in commensality, the plaintiff alleged 
the property was purchased by his vendor and 
the other brothers with joint funds, the 
defendants alleging that it was bought by one 
of them other than the plaintiff's Vendor with 
his separate fuiids. Held^ the onus was on the 
plaintiff to show that there was a joint fund 
from which the property could h&ve been 
purchased. There can be no presumption of 
joint ownership from the mere fact of com- 
mensality Khilut Chundeb Ghobb V, 
KooNJLALL Dhub - - - zi 104 note 

18. Where the plaintiff, a member of a 

joint Hindu family, cUumed a share in certain 
property as having been purchased with the 
joint funds, and l£e defendant alleged that it 
was purchased by him with his own funds ; 
and it was proved that the joint family property 
was not at the time of the purchase sufficient, 
after supporting the family, to leave any sur- 
plus funds from which the property in suit 
could have been purchased, held^ that the 
presumption of joint ownership was rebutted, 
audit was for the plaintiff to show the acquisi- 
tion of the property with joint funds. The 
party alleging self -acquisition is not in every 
case, bound to show the source from which the 
purchase-money was derived. Dhunookdha- 
BEB Lall v. Gunput Lall - - zi 801 note 

18. Mortgage of joint family property — 

Powers qf kurta — Acknowledgment by kurta 
or by executor under Hindu mill — AcquieS" 
eence.] H., a Hindu, died, leaving two adult 
and two minor sons,, and having made a will, 
or anuTnatioatrat addressed to his two eldest 
sons, L. ana G,, whom he therebv appointed 
malik mukhtars of the whole of his estate 
with full powers of management. He directed 
them to maintain his widow and minor sons, 
and to pay the marriage expenses of the latter 
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HINDU LAW, JOIIIT TAmLY-^antinued. 

oat of the joint estate ; and further directed 
them to pay his liabilities, and, if necessary, 
to raise money for that purpose by sale or 
mortgage ; the necessary documents to be 
signed by X. and G., " the names of the infants 
bmng sigfned by vou as guardians and execu- 
tors." In case of the death of either L. or ^., 
the will provided that all the powers of the 
executors should be vested in the survivor ; the 
minors to have the same powers upon attaining 
majority. The will further provided that the 
executors should, when the minors came of 
age, *' make over to them with explanation the 
share of each ;" and that the four sons should 
take the property in equal shares. L, died 
after his father, leaving a widow, and having 
made a will, whereof he appointed O. executor, 
and G, subsequently obtained a certificate 
under s. 7, Act XL of 1858, in respect of the 
property of his minor brothers. Thereafter 
&., by a deed in the English form, which was 
executed by him alone " as executor of ff" 
and also " as executor of L.,** mortgaged a 
portion of the property to the plaintiff to 
secure Rs. 6,847-3-3. Of this sum Rs. 947-3-3 
were advanced to 6, at the time of the mort- 
gage, and were applied by him for the benefit 
of H.'s estate, Rs. 1,000 were advanced to pay 
a debt due from L, to third persons, the 
remainder being in respect of debts of IT., all 
of which, however, with the exception of one 
debt of Rs. 100, were barred by the law of 
limitation. In a suit by the mortgagee for an 
account and sale, or foreclosure of the mort- 
Craged property, it appeared that one of the 
minors had attained his majority when the 
mortgage was executed, and the other some 
vears thereafter, and that both had been 
informed of the mortg^age several years before 
the suit, and had then raised no objections. 
No question as to the effect of the limitation 
law on the mortgage was raised on the plead- 
ings or at the trial. Held by Mareby, J., that 
although -the mortgage was not executed in 
aocordanee with the will of ff., the younger 
sons had slood by and had taken the benefit of 
the transaction, and could not, therefore, ques* 
tion it. A member of a joint Hindu family is 
bound, when he comes of age. to make himself 
acquainted with the acts during his minority 
of the manager, and to express his dissent at 
once if he disapprove of such acts. No evi- 
dence having been offered as to L.'s estate 
when the mortgage was executed, or that Z.V 
widow knew of ti^e mortgage, the suit must be 
dismissed as against her. Held on appeal, 
by Couch, C.J., and Pontipbx, J., that debts 
by Hindu law being a charge upon the estate of 
the debtor, and the intention of H, as shown 
by the provision in his will for the maintenance 
of his widow and minor sons, being that the 
family should for a time continue to be joint, 
no charge or trust was created by the clause 
in H.'g will for payment of his debts, and 
therefore the fact &at, in executing the mort- 
gage, G, professed to act under the will and 
not as kurttty did not invalidate the mortgage. 
For the same reason, the clause for payment of 
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debts could not prevent the operation of the 
law of limitation. The manager of a joint 
Hindu family, or the executor of a Eunda 
will, has no power by acknowledgment to 
revive a debt barred by the law of limitation, 
except as against himself. 6^., as kurta of the 
joint family, could not make a valid mortgage 
of L,*g share separately from the shares of the 
other members of the family ; his estate 
therefore was liable to pay the plaintiff the 
Rs. 1,000 borrowed to pay L. V debt, and his 
representatives could claim to be repaid from 
L.'s estate. Gopalnabain Mozoomdar v. 

MlTDDOMUTTY QUPTBB ; ShOSHBBBHOOSUN 

Mozoomdar v, Muddohuttt Ouptbb ; Mud- 

DOMUTTT OUPTBB V. BAMASOONDBBT DO88BB, 

[ziv 21 
14. — — Mitakshara law — Snrvivorthip — 
Mortgage of share in jaint family property,'] 
A member of a Hindu family living under 
the Mitakshara law and having joint family 
property, died entitled to an undivided share 
in such property, leaving two widows him sur- 
viving. The widows were sued in their repre- 
sentative capacity in respect of debts incurred 
by him during his lifetime on his own account, 
and decrees were obtained against them. In 
execution, an interest in certain portions of 
the joint family property, to the extent of the 
share to which the deceased was entitled in 
his lifetime, was sold, and the auction-purchasers 
obtained possession of it. Held, that the share 
of the deceased did not at his death pass to his 
widows, but that there being no male issue it 
passed to the remaining members of the family 
by survivorship, and could not be rendered lia- 
ble to the debts of the deceased in a suit against 
his widows. Qtuere. —Whether those who take 
the share by survivorship are liable for the 
debts of the deceased to the extent of his share 7 
A member of a joint Hindu family has no 
authority, without the consent of his co-sharers, 
to mortgage his undivided share in a i>ortion 
of the joint family property, in order to raise 
money on his own account, and not for the 
benefit of the family. Sadabart Prasad 
SAHU FOOLBASH KoBR - - iii F. B. 81 

16. ^^ There is nothing in Rc^aram Ihwari 
V. Lu43hman Prasad (Sup. Vol. 731) or in 
Sadabart Prasad Sahn v. Foolbash Koer, to 
justify the oontention that where there is an 
alienation made by one shareholder, and an- 
other sharer sues to set aside that alienation, 
it follows as a consequence that a party who 
sues to set aside the alienation must obtain a 
decree. Sri Prasad o. Raj guru Triambuk- 
NATH Dbo - - - - - vi 556 

16. According to Sadabart Prasad Sahn 

V. Foolbash Koer^ a sale of undivided ancestral 
property by a father without any legal neces- 
sity and without the consent of fdl the co- 
sharers, is, under the Mitakshara law, invalid. 
It is not valid even as regards the father's 
share. A son suing to set aside such an alie- 
nation is, according to that case, entitled to a 
declaration that the alienation is void alto- 
gether. The son suing in the father's lifetime 
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HnmU LAW, JOIHT FAMILT— <»^fl^fiitt0(^. 

on behalf of the f amUv may be entitled to a 
decree for poesession. Upon what terms that 
decree should be made, will, according to the 
decision In Modhoo Dyal Singh v. Kotbnr 
Singh (Sup. Vol. 1018), depend on the equity 
which the purchaser may have to a refund 
of the purchase^money, or to be placed in 
the position of an encumbrancer as against 
the joint family in the particular case. Hanu- 
HAN DuTT Rot v. Kishbn Kishob Nabayan 
SiNOH - - - - Tiii p. B. 868 

17. Account — PartnerMpJ] The mana- 
ger of a joint Hindu family is not, by reason of 
his occupying thati>08ition, bound to render an 
account to the other members of the family, 
^ere is no analogy in this respect between a 
joint Hindu family and a partnership. Where 
)t was arranged amongst the members of a 
joint Hindu family that the accounts of a 
banking business carried on by them should 
be kept on the understanding that the profits, 
when realized, should be divided amongst the 
individual members in certain proportions, and 
that the expenses of each member should be 
credited and charged in the name of each 
member, — held^ that this was in the nature of 
a partnersnip, and an account was decreed. 
Banoakmaki Dasi v. Easinath Dutt, 

[iii 0. C. 1 

18. — Managing member — Liability to ac- 
omtnt.'] A managfing member of a joint Hindu 
family is bound to render an account of his 
management to his co-sharers, and he is liable 
to a suit if he refuses to do so. And such suit 
will lie even if tiie parties suing were minors 
during the period for which the account is 
asked. Abhatchandba Rot Ohowdby v, 
Pyabimohun Goho - - - V F. B. 847 

HUrDTJ LAW, MAINTEir AHOE. 

See Hindu Law, Widow. 

2. Illegitimate son.'] In a suit for 

maintenance brought by an iUegimate son 
of a Hindu zemindar deceased, — held^ that it 
was established that the plaintiff was the 
natural son of such zemindar, and recognized 
by him as such, it not having been essential 
to the plaintiff *s title to maintenance that 
he should be shown to have been born in 
the house of his father, or of a concubine 
possessing a peculiar status therein. Case 
remanded for the Ck>urts in India to try whe- 
ther such maintenance can be a charge upon 
an impartible zemindary, or, if not, out of 
what property or fund, if any, the son was 
entitled to be paid. Mutuswamy Jaoaybba 
Ybttappa Naikbn «. Vbncataswaba Ybt- 
TAPPA - - - - - - ii p. 0. 16 

8. Son^i widow,'] A Hindu died posses- 
sed of no property, but leaving a widow. On 
his death she left the house of her father- 
in-la)v, and went to reside at her father's 
house. Her father-in-law was not possessed of 
any ancestral property, ffeldj that she coul^ 
not sue her f al3ier-in-law tor a snm of money 
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on account of maintenance. KHBTBAMAin 

Dasi v. Eashinath Das - ii A. 0. 16 

Uhachaban Ghowdhby v. Nitambini 

Dbbi - - - - - -iiS. H. xi 

4. AdtUt son.] According to the Hindu 

or Jain law, a father is not bound to maintain 
a grown up son. Pbbmchaitd Pepabah v, 

HULASOHAND PBPABAH - - iv Ap. 28 

6. Wife — Misconduct of husband.] A 

Hindu kept a Mahomedan mistress, and by Buoh 
conduct compelled his wife under her religious 
feelings to leave the house. She went and 
resided with her mother, and continued to live 
in chastity, ffeldj the husband was bound to 
giye maintenance to his wife. Lala Gobind 
Pbasad v. Doulat Batti - - vi Ap. 86 

8. — — Grandson — Misconduct of mother.'] 
A widowed Hindu mother, who refuses to dwell 
with her minor son in her father-in-law's house, 
and sells her infant daughter in marriage to a 
low caste person, thereby injuring the social 
position of her father-in-law's family, is not 
entitled to recover maintenance on account of 
her son from her father-in-law. Manmahini 
Dasi v. Balak Chandba Pandit - viii 22 

7. Widow — How far maintenance is a 

charge on husband's estate — Notice.] As 
against one who takes as heir, a Hindu widow 
has a right to maintenance out of the property 
in his hands. She also has a right to mainte- 
nance out of such property in the hands of 
any one who takes it with notice of her having 
set up a claim for maintenance against the 
heir. By tiie law of Bengal she has no lien on 
the property for her maintenance against all 
the world irrespective of such notice. Bha- 
GABATi Dasi v. Eanai Lall Mitteb, 

[viii 226 
iSfftf NiSTABiKi Dasi f?. Makhxtnlall Dutt, 

[izll 

8. Widow — Reside f^ce — Unchastity.] A 

Hindu widow is not bound to reside in her de- 
ceased husband's family house ; and she does not 
forfeit her right to maintenance out of her 
husband's estate by going to reside elsewhere 
unless she leaves her husband's house for the 
purpose of unchastity, or for any other im- 
proper purpose. Arrears of maintenance may 
be awarded. Pibtheb Sinqh v. Raj Eoobb, 

[zii P. C. 288 

9. HU^itimate children.] According to 

Hindu law illegitimate children of the Sudra 
caste can inherit, and are entitled to mainte- 
nance. Indeban Valtjnoypuly Taveb ». 
Ramaswamy Pandia Taveb - iii P. C. 1 

HUrDTJ LAW, UARBlAQE—nicgiHmate children 
— Sudras.'] According to the Hindu law pre- 
valent in Madras, legitimate children of illegi- 
timate parents of the Sudra caste can contract 
a legal and valid marriage. The marriage 
between persons of different sections of the 
Sudra caste is valid and legal. Indeban Va- 

LUNQYPULY TAVBB V. RAHABWAMY PaNDIA 

Tavbb - - - - - iii p. C. 1 
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8. Under Hindu law, it is not neoessary, 

in order to render a child legitimate, that the 
procreation as well as the birth should take 
place after marriaf^e, Oolaoappa Chetty o. 
Arbuthnot ; Collector op Trichinopoly v. 
Lekamani ; Pedda Amani v. Zemindar of 
Marunqapuli - - - - ziy P C. 116 

HINDU LAW. PAETITIOH — Mitakshara law^ 
Evidence — Onus probandi.'] According to the 
Hitakshara, an agreement for a partition, 
although not carried out by actual partition of 
the property, is sufficient to constitute a division 
of the family, so as to entitle the widow of 
a deceased brother to succeed to his share of 
the ancestral property in preference to the 
surviving brothers. The fact of the family 
having separate house and field is, according 
to the Mitakshara, sufficient evidence of parti- 
tion. The onus of proving re-union is upon 
the party pleading that there has be^i a re- 
union after particion. Suranbni Vbnkata 
GoPALA Narabimha Roy v. Suraneni Laksh- 
Mi Yenkama Roy - - - iii P. G. 41 

2. -- — Co-heire^sen — Jurvtdict'wn.'] Two 
co-heiresses in joint possession of property by 
the Hindu law are in the nature of co-par- 
ceners, and one of them can enforce partition 
against the other notwithstanding the limited 
character of their tenure, and although such 
partition is not binding on the reversioners. 
A person suing for partition is not obliged to 
include in his suit the whole of the property, 
but may confine his suit to the portion of the 
property which he is desirous of having par- 
titioned ; therefore where, in a suit for parti- 
tion, it was shown that some portion of the 
Property was out of the jurisdiction of the 
^urt, objections that fresh parties would be 
necessary if the mofussil property were in- 
cluded, and that thereupon the suit had not 
been properly brought, and that the leave of 
the Court had not been obtained previous to 
bringing the suit, were overruled. Padma- 
MAKi Dasi v. Jaoadamba DA8I - vi 184 

8. Agreemtint not to partition — Pnr- 

chafer of share of member of joint family — 
Alienation.'] The members of a joint Hindu 
family entered into an agreement not to par- 
tition their estate, which was to '' continue in 
one joint undivided occupation as at present.'* 
Eeldy that a purchaser at a sheriff's sale of tiie 
share of one of the contracting parties was 
not bound by the agreement. Such an agree- 
ment does not prevent a par^^y to it from 
alienating his interests in the estate. An and 
Chandra Ghoss v. Prankibto Dutt. 

[iii 0. 0. 14 

4. Agreement not to partition — Dedica- 
tion to idol— Mortgage. '\ R. D.,9k Hindu, died 
possessed of large property, both real and 
personal) and leaving surviving him two sons, 
P. /). and A. /)., his sole heirs, who, after his 
death, came to an amicable partition of some 

gortion of the joint estate, but continued to 
old jointly the familv dwelling-house and 
the land thereto attached. On 26th November, 
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1849, P. />. and A. D, executed a deed of 
trust of the joint family dwelling-house, 
among other properties, by iidiich, after recit- 
ing that they had kept certain property joint, 
and that they had been performing the family 
ceremonies, &c., and that it was their intention 
that they should be performed in the same 
manner at the family dwelling-house, send 
after setting apart certain real property for 
the expenses thereof, it was agreed that *' we 
will, during our lifetime, jointly perform 
the said acts after that manner and according 
to practice : on the death of one of us, tihe 
survivor and the executor or representatives 
of the deceased person will act after that 
manner and according to practice for a period 
of twenty years from the date of the death of 
him who shall die last ; our executors or re- 
presentatives will jointly perform, out of tiie 
proceeds of the aforesaid real property, the 
pitja and so forth at our dwelling-house in 
Simla in Calcutta, and entertain strangers at 
the garden which once appertained to R. S, B, 
The said real property and cur dwelling-house 
and the baitakhana in station Sulkea, &o., 
neither we nor our heirs or any of them will 
have the power to make a partition thereof 
during the said prescribed period. On the 
expiration of the said period should our re- 
presentatives wish to make a partition of all 
the said real property, &c., having made a 
division, they will have the power to perform 
the acts and ceremonies separately." ThQ 
said dwelling-house was thereafter held jointly 
by P. D. and A, /). on the trusts of the deed 
of 26th November, 1849. P. Z>., in December, 
1849, died, leaving two adopted sons, M. D. 
and another, on the deat^ of whom the 
plaintiff was adopted. P. 2>. also left a will, 
whereby he directed that the purport of the 
deed of 26th November, 1849, should never be 
violated. A. 2>. died 80th January, 1856, 
leaving a will, whereof he appointed tiie 
defendants iV. 2>., C, 67., and 8. G„ executors, 
and thereby he devised all his property, subject 
to certain legacies, to C. O and 8. O, By his 
will he charged lus * executors not to fail to 
carry out the agreement. The ceremonies 
continued to be performed as diieoted in the 
deed by the plaintiff and the defendants M, 2>., 
N. Z>., a 0„ and 8, Q, By deed dated 14th July, 
1863. N Z>., C. 6?., and 8. G, mortgaged, for 
valuable consideration, to the derondant A, 
B, M,t certain property, including an undi- 
vided share of the said dwelling-house. X 
B. M. afterwards instituted a suit on the 
mortgage against N, i>., C G., and 8. G., 
and by the decree in i^at suit it was, on 
14th April, 1870, ordered that the defendants 
should be absolutely foreclosed of all equity 
of redemption in the said family dweUing- 
bouse and other premises comprised in the 
mortgage. Subsequent proceedings, taken by 
A. B. M, against the defendants N. D., 
C G,, and 8. G,, resulted in A, B, M. ob- 
taining a writ of possession against th^n, 
which he endeavoured, but unsuccessfully, to 
have executed. The present suit was brought 
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to have the deed of trust of Norember 26th, 
1849, established, and to have the trusts thereof 
4eolared. In 1854 two suits had been brought 
in the Supreme Court ; one by M, 2>. and 
the present plaintiff, and the other by A. 2>., 
in which suits decrees were made declaring 
the will of P, 2>., and the agreement of 26th 
Norember. 1849, to be fully proved and estab- 
lished and binding on A, D, and his heirs 
and the representatives of P, D, It was 
found on the evidence in the present suit 
that the agreement of 26th November, 1849, 
was not fraudulent ; that when A D. died 
tiie estate belonging to the representatives of 
P, 2>., independently of the property set 
apart, was more than sufficient to meet any 
claims against the estate of P. D, ; that the 
agreement of 26th November, 1849, had, up 
to the present time, been steadily acted on 
by the representatives of P. D, and by the 
representatives of A. D. until very recently ; 
that A. B. M. took the mortgage with notice 
of the agreement and of the fact that it 
was being acted on under the decrees of the 
Supreme Court Held, that the family dwel- 
ling-house was not absolutely dedicated by 
the deed of 26th November, 1849, to the 
worship of the deities and performance of 
the ceremonies mentioned therein, and there- 
fore was not inalienable. But the prohibition 
in the deed of 26th November, 1849, against 
partition of the family dwelling-house for 
twenty years after the death of the survivor 
of P, D. and A. D.. implied also that there 
should be no alienation of it for twenty 
years. Until the end of the twenty years 
A, B. M, was not entitled to possession in 
any shape. Anath Nath Dby o. Mackintosh, 

[Till 60 

6. Mltakshara law — Deed declaring 

each member entitled to definite hhare of pro- 
perty.^ By a deed of sharakatnama the 
members of a Hindu family, governed by the 
Mitakshara law, declared that each of the 
members was entitled to a definite fractional 
part of the whole estate. Held, that this was 
not sufficient to constitute a valid partition 
according to the Hindu law. Appoovier v. 
Rama Subba Aiyan (11 Moore's I. A. 75) and 
Suraneni Venkata Onpala Narashima Roy v. 
Snraneni Lakshmi Venka^na Roy distinguish- 
ed. In the matter of the Petition op 
Fhuljhabi Koobb - - - viii 886 

6. Ancestral property — Mitakshara 

law — Share of mother on partition between 
father and sons'\ Upon a partition of an- 
cestral property between a father and his 
sons during the lifetime of the father, the 
mother is, under the Mitakshara law, entitled 
to a share. Mahabeeb Pebsad v, Ramyad 
Singh ----- xii 90 

7. Partition in father's lifetime — 

Mitakshara law — Mother's share.^ By the 
Mit«^hara law a son may sue during the 
lifetime of his father for a partition of the 
ancestral property. On such a partition being 
made, the m^^er is entitled to have a share 
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allotted to her, by way of maintenance or 
otherwise, equal to a son's share. Laljbbt 
Singh o. Rajcoomab Singh - xii 878 

8. — — Mitakshara law — Widow's share."] 
On partition of the family property by the 
sons after their father's death, the mother is 
entitled to share equal to that of a son. If 
she has before the partition received property 
from the father eiUier by g^t or will, amount- 
ing to more than a son's share, she is entitled 
to nothing more ^n partition : if «he has 
received less, she is entitled on partition to 
as much as will make what she has received 
equal to a son's share. Jodoonath Dey 
SiBOAB r. Bbojonath Dby Sibcab, zii 886 

9. Mitakshara law — Minor — Joint 

family.'] Where there was a separate appro- 
priation, as well as a separate holding and 
enjoyment of distinct shares, it was held suffi- 
cient to constitute a legal partition under' 
Mitakshara law, following Appovier v. Rama 
Sub ha Aiyan (II Moore's I. A. 75). The fact 
of one of the members of the family being a 
minor is not sufficient to render the partition 
invalid, provided the interests of the minor are 
properly represented as by a manager appoint- 
ed under s. 12, Act XL of 1858. Every mem- 
ber of a joint undivid^ family has a right to 
demand a partition of his own share. Dbo- 
wanti Eunwab v. Dwabkanath viii zas note 

10. Partition, svffici^tficy of — Suit for 

declaration of right by one msmber of joint 
family.] Though partition by metes and 
bounds is not necessary to effect a separation 
of a joint Hindu family, there must be some 
unequivocal act or declaration on the part of 
the family of their intention to be separate. 
Heldy that a suit for declaration of his right by 
one of the members, without stating that he 
asked for a divided or undivided share, was 
not a sufficient declaration of such intention 
In be Phcjl Koebi alias Ghina Koebi, 

[viii 888 note 

MuKTAKASi Dbbi 0. Ubabati - viil 896 note 

11. — ^ Held on the evidence that there 

was sufficient evidence that the family had 

separated. In be Nowlakhu Kunwabi, 

[viii 889 note 
In be Samandba Kfnwab - viii 890 note 
In be Pubnamabi Dati - - viii 896 note 

la. Partition — Construetion of deed.] 

In all cases of division of joint property, not 
carried out by a partition by metes and bounds, 
the question whether the status of the family 
has been thereby altered is a question of inten- 
tion of the parties, to be inferred from the 
instrtmients which they have executed and the 
acts which they have done to effect such divi- 
sion. An ikrarnama, which did not recite a 
previous status of indivision, and did not in 
terms declare that the parties thereto should 
thenceforth be an undivided family, was con- 
strued, nevertheless, to mean that the parties 
would thenceforth hold and enjoy the pro- 
perty, which was the subject of it, in severalty. 
Doobga Pebsad v. Kundun Eoowab, 

[ziii P. a 286 

19 
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HIVDU LAW, PBBSUKPTIOH OF DEATH — 
IHti^9pearanoe.'] Where » Hindu disappeazB, 
and IB not heard of for a length of time, no 
person can soooeed to his property as heir 
until the expiry of tweWe years from the date 
on which he was last heafd of. Janmajat 
Mazumdab V, Kbshab Lall Ghobb, 

[ii A. 0. IM 
2. DiioppearanceJ] The rule of Eng- 
lish law, that a period of seven years' absence 
without tidings is sufficient to raise a presump- 
tion of death, cannot be applied in the case of 
a Hindu. The Hindu law has a rule of its 
own, requiring the lapse of twelve years before 
an absent person of whom nothing has been 
heard can be presumed to be dead. Saboda- 
SUNDAEI Dbbi v. Gobind Mani Debi, 

[ii A. G. 167 note 

HIHDU LAW, EEVERSIOHEB — Assignee of -^ 
Suit by assignee — Widow's estateA During the 
existence of a Hindu widow's interest in an 
estate inasmuch as she has in her the whole 
estate of inheritance, tiie assignee of a rever- 
sionary heir to her husband has no interest 
therein as such assignee, which will enable 
him to brini^ a suit to have a mortgage and 
decree affectmg the estate ftet aside. This is 
so even though the assignee is the next heir 
to the property after the assignor. Baiohaban 
Pal v. P^Aai Nani Dasi - - iii 0. 0. 70 

HIVDU LAW, STBIDHAV — Daughters, betroth- 
ed and unbetrothed."] A betrothed daughter is 
not entitled at her mother's death to share in 
her stridhan, but the unbetrothed daughters 
alone inherit with the sons. When stridhan has 
once devolved as such upon an heir, it does not 
oontinue to devolve as stridhan, but afterwards 
devolves according to the ordinary rules of 
Hindu law. Sbinath GANaoPADHYA v, Sabb a- 
MANOALA Debi - - - ii A. G. 14b4 

2. Inheritance — Mother J\ According to 

the Hindu law as current in Bengal, the moUier 
succeeds to the propertv of her daughter be- 
queathed to her by her father before her mar- 
riage in preference to her husband. Such pro- 
pel^ falls within the category of stridhan. 

JUDOONATH SiBCAB V. BCJSSUNT COOMAB ROY 

Ghowdhby - - - - --xi286 

8. Under the Mitakshara law the 

estate which a daughter takes in property in- 
herited by her from her father is only a quali- 
fied estate, and on her death such property 
descends to the heirs of her father, and not to 
her own heirs. Ghotay Loll v, Ghunnoo 
Lall - - - - - -ziv2d5 

See also Dbo Peekshad v, Lujoo Roy, 

[xiv 246 note 

4. Gift by father to daughter — Mesne 

profits — Inheritance, "l A Hindu by a deed dated 
m 1840 gave his daughter, a childless widow, 
an estate for life in certain property, with 
remainder on her death to his brother's grand- 
sons ; the daughter was put in possession, was 
dispossessed in 1858, and died in 1862, Under 
the terms of the deed, the property then went 
to the survivor of the two grandsons, who in 
1864 sold his rights and interests in the pro- 



HUTDU LAW, 8TBIDHAI— tftmtiiititfil. 

perty. In 1865 the purchaser brought a suit 
and recovered possession from the dStendants. 
His representatives now sued for mesne profits 
of the property from 1860 to 1865. Held, that 
the plalntiSEfs were not entitled to mesne profits 
which had accrued due, but were uncolleGtod in, 
the life-time of the daughter ; that such mesne 
profits would go to her heirs, who would alone 
be entitled to them. GuBU Pbasad Boy v. 
Nafab Das Boy - - - iii A. C. 121 

HIHDTJ LAW, USUBT — Hate of interest — Act 
XXVIII of 1855.] Act XXVIU of 1855 did 
not repeal the Hindu laws as to the rate of 
interest. Such rate is governed by the strict 
rules of Hindu law, as originally laid down 
by Menu and other lawgivers. Bamlal 
MooKEBJEE i;. Haban Ghandba Dhur, 

[iii 0. 0. 180 
HINDU LAW, WIDOW. 

See Hindu Law, Alienation. 

Hindu Law, Family Dweluno- 

HOUSE. 

Hindu Law, Bevebsionbe. 
Limitation Beo. Ill of 1793. 
Limitation Act XIV op 1859, 

B. 1, CL. 12. 

2. Bemarriage of— Act XV <tf 1866, 

ss. 2, 3, 5 — Inheritance,'] A Hindu died 
leaving a widow and minor son and daugh- 
ter. The widow remarried after her hus- 
band's estate had vested in her son. The son 
subsequently died ; and his step-brother took 
possession of the property. The widow then^ 
brought a suit against &e step-brother f<Nr 
possession. Held, that the suit was main- 
tainable, and that she could properly succeed 
as heir to her son, notwithstanding her second 
marriage. Akoba Suth v. Bobeani, 

[U A. G. 199 

8. UnoluutUy ^ Adoption.] A Hindu 

widow, who has become unchaste, is living 
in concubinage and is in a state of pregnancy 
resulting from such concubinage, is incom- 
petent to receive a son in adoption. Sayam- 

LALL DUTT V, SaUDAMINI DASI - - V 802 

4. Unohastity — Divesting of property 

— Forfeiture of inheritance,] IJnchMtlty in 
a Hindu widow does not divest her of pro- 
perty which has become vested in her a>fter 
the death of her husband. Abhibam Dosb 
V, Sbebbam Does - - - iii A. C. 421 

«. Act XXI of 1850.] A Hindu 

widow, in whom the property of her husband 
has once vested, does not forfeit by her un- 
ohastity her right to such property. Semble, — 
Unohastity, followed by degradation or expul- 
sion from oasto, would not be sufficient to 
deprive a widow of an estate which she has 
taken by inheritance. Matanqini Debi v. 
Jaykau Debi - - - - - t 4M 

6. Widow's estate, forfevtwre </— 

Unohastity during widowhood.] jffffU (Kemp, 
Gloveb, and Mittbb, JJ., dissenting), under 
the Hindu law as administered in the Bengal 
school, a widow, who has once inherited Sie 
estate of her husband, is not liable to forfeit 
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that estate by reason of her subsequent 
uncbastltj. Per Kemp, Olovbb, and AfiT- 
TBB, JJ^ contra, Kbby Kolitany v. Monb- 
RAM KOLITA - - - - ziii F. B. 1 

7. ^— Widow— Power of^ to compromise.'] 
A Hindu widow, as representative of the 
entire estate in litigation, has the same oon- 
trol with reepeot to oompromise as she has 
with respect to the assertion of rights and 
with respect to appeal against an adverse 
decision. Tabini Chaban Ganquli v, Wat- 
son .- - - - - - iii A. 0. 487 

8. — Widow -^Eftate of, oJt heirets of 
hfir eon — Estate given to be held in severalty 
ahsohUely.'] M.y a member of a joint Hindu 
family, died, leaving three sons, K.^ G., and 
/>., and a widow, R.^ who was mother of G. 
and 2>. G. having died, R., claiming as mother 
and heiress of ^., joined with D. in bringing 
a suit for partition against K. and the other 
members of the joint family. The decree 
in the suit, which was made by consent of 
all parties, declared R, and D. entitled to two 
equal twelfth parts of the joint estate, and 
K. to one-twelfth share, and referred it to 
certain persons as arbitrators, and not as 
commissioners only, to make the award. The 
arbitrators allotted certain land to R. and D. 
as their two-twelfths of the joint immove- 
able property, ** to be held by uiem in sever- 
alty absolutely;'' to K. they allotted other 
land as his one-twelfth share ; and in pur- 
suance of an arrangement come to between 
K. and R, and D., they directed K. to sell 
and convey his one-twelfth share to R, and 
D^ on receiving from them the sum at which 
it was valued. R, and D, paid the money, 
and K, conveyed his share to them by a 
Bengali bill of sale, in which, after stating 
that he conveyed it in accordance with the 
award, he added : — '' Becoming from this day 
invested with my rights, you have become 
proprietors of the right of gift and sale. I 
have no further connexion with the said land. 
Paying the taxes, revenue, &o., to Government, 
and causing mutation of names, you will 
continue,, with your sons and grandsons in 
Buccession, to enjoy possession in perfect 
peace.** In a suit brought by K. against the 
executor of R., to recover a moiety of the 
property awarded to her and Z>., and of the 
property conveyed to them by the bill of sale, 
upon an allegation that R. took this property 
only as mo&er and heiress of ^., and that, 
upon her death, it devolved upon him as G.'s 
next of kin — field (reversing the decision 
of Macphebson, J.), that R, took an absolute 
estate, and not merely a life-interest, both 
in the property awarded to her and in the 

groperty conveyed by the bill of sale. Bolyb 
HUND DUTT V. Kbbttbbpal Btsack zi 459 

0. — — MaiiUenance of widow — Charge on 
estate of h*uiband^ A Hindu died, leaving 
two sons, 5. and utf.., who became separate 
in estate. S, died, leaving a son, JT., who 
became a lunatia M, died leaving a widow, 
N,^ and two sons, B. and C ; and on his death, 
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his^ sons B. and C took possession of their 
father's estate, and entered into an agreement 
with their mother N. to pay her Bs. 200 per 
annum for maintenance, and hypothecated 
some villages as security for due payment. 

B. died, and C. remained in exclusive posses- 
sion of the property. After ^e death of 

C. his widows, R. and D., and afterwards 

D. alone, took possession of the estate. N, 
sued B. for arrears of maintenance accrued 
since the death of C, and obtained a decree. 
In execution of that decree, she attached the 
rights and interests of D, in certain pro- 
perties, but she died before any sale took 
place. The plaintiff, the son of JT., then 
obtained a certificate under Act XXVII of 
1860 as representative of N, He was appoint- 
ed a guardian of JT., who was, in a suit 
brought by him before his insanity and before 
the death of N,^ declared, by a decree made 
in 1848, entitled to the estato of C. as rever- 
sioner. The plaintiff executed the decree 
obtained by iV., . and caused the properties, 
which had been before attached, to be sold 
in 1866. Some time after B. died, and the 
plaintiff then sued the purchaser to recover 
possession of the property as the representa- 
tive of his father under the decree of 1848, 
but was defeated on the ground set up by 
the defendants, the purchasers, that his father 
was no longer heir to C, by reason of super- 
venient insanity when the succession opened 
out to him on the death of iVI The plaintiff 
then brought this suit to establish his own 
tiUe to the property as heir of C. It was 
contended by the defendants, among other 
things, that, by the sale in execution in 1866, 
under the decree obtained by N, against 2>., 
the absolute proprietary title passed, and not 
the Ufe-interest of tne widow only. Held^ 
that the arrears of . maintenanoe for which 
the sale in 1866 took plaoe was the personal 
debt of i>., and that nothing but her life- 
interest pa&»ed under the sale. Bbubhookctn 
Lall Awctstbb v. Mahadbo Doobby, 

[xv 145 note 

10. Sale for arrears of rent — Beoree 

against widow in representative capacity — 
Parohaser, rights of] A. sued, under Act X 
of 1869, the widow of Z., as widow of 
Z. and guardian of Z's son, for arrears of 
rent due by Z, He obtained a decree in 1862 
against the widow as Z*# representative, but it 
was declared that Z's son was not liable on 
the ground that he had been adopted into 
another family. In a regular suit, A. obtained 
a decree, declaring Z,^s son to be the heir of his 
natural ' father Z, Certain estates of the 
deceased were then, in 1867, put up for sale 
under Act XI of 1859, in execution of A.^s 
decree for rent, and A, became the purchaser. 
The certificate stated that the sale was of the 
right and interest of the widow, and that it 
took place under the decree in the regular suit. 
B., the holder of a prior decree for rent against 
Z., having failed to obtain execution against 
the same property, then sued A, and Z*s son for 
a declaration that he was entitled to sell the 
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property on the gronnd that it had oome to 
Z,'s son as Z's heir, and that only the interest 
of the widow (who had no interest) had heen 
purchased by A. Held (reversing the decision 
of the High Conrt) A. was entitled to the 
property- The case of lahan Chimder Mittnr 
V. BuJuh Alt Soudagur (Marsh. 614) approved 
of. CouBT OF Wards v. Maharajah €k>OMAR 
Ramaput Sinoh - - - z P. C. 294 

11. Sale for arrears of rent — Personal 

decree against widow — JletU accruing after 
husband's death,'] In execution of a decree 
in a suit under &e proviaions of Beg. YIII of 
18.31 against a Hindu widow for arrears of 
rent of a certain talook, the interest of the 
widow in another talook was sold in 1852 under 
Act IV of 1846; and in execution of another 
decree on a bond given by the widow for 
arrears of rent, a third talook was sold in 
1865. Both decrees were for arrears of rent 
which had accrued due after the death of the 
husband ; and the suits were brought against 
ttie widow alone, the reversioner not being 
made a party. In a suit by the purchaser of 
the talooks from the reversioner against the 
purchasers at the execution sales to recover 
possession of the talooks. held^ that the plaintiff 
was entitled to recover. The decrees for arrears 
of rent were a personal debt of the widow, 
and not a debt against the estate of the 
deceased husband. Such decrees can be enforced 
by the sale of her interest only, except where 
the proceeding is one which auUiorizes the sale 
of the tenures under Beng. Act YIII of 1869. 
Even assuming them to be a charge on the 
husband's estate, the onus was on the defend- 
ants to prove that such charge was created by 
legal necessity, which they had failed to do. 

MOHIMA Ch UNDER ROY GhOWDHRY V. RAM 
KiSHORB ACHARJEE ChOWDHRY - - ZV 142 

12, Arrears of rent due to a zemindar by 

a Hindu widow in possession of her husband s 
property are not a personal debt of the wic^w, 
and on a sale of the property taking place in 
execution of a decree against the widow for 
such arrears, in a suit under Act X of 1859, 
the purchaser acquires the property absolutely 
and not merely the rights of the widow. 
Teluck Chundbr Chuckerbutty v. Muddon 
MoHUN Brahmin Joooee - - xv 143 note 

HUfDU LAW. WILL. 

See Probate. 

2. Proof of mill,'] -4., a Hindu, died, 

leaving two g^randsons, B, and C, to whom 
his estate descended. They were joint in 
food, worship, and estate. Tlie property was 
wholly situate in Bengal, and the family, 
who originally came from the Western Pro- 
vinces, had long been resident there. C. 
died, leaving his widow D. and his brother B. 
surviving him. B.^ who was manager, died 
24 years after C, After B.'s death D, brought 
her suit to establish her right as widow of C, 
to a moiety of the family property. The 
representatives of B. set up an instrument, 
which they alleged to be the will of C, where- 
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by he bequeathed his share to J?., reserving the 
maintenance to D. The Judge of the Zillah 
Court of Nuddea held that the alleged will of 
C. was genuine, and dismissed D.*s suit. The 
High C^urt, on appeal, held (1) that 2>. ought 
firstly to have shown her title to sue, i. e,, 
having admitted that the family came from 
MithiSt, she ought to have shown that they 
were no longer governed by the Mitakshara 
law; (2) that for several generations the rule of 
inheritanoe had been aooording to the Daya- 
bhaga; (3) that the alleged will was not 
proved (there was evidence before the Court 
of t\xe factum of the will adequate to the proof 
of an ordinary will, but the Court held that 
this evidence was outweighed by the internal 
improbabilities); (4) that if the rule of inheri- 
tance was not according to the Dayabhaga the 
will was inofficious. On appeal to the Privy 
Council,— A«^, first, it would be a rash con- 
clusion on the state of the evidence in the 
case to suppose a preference of the law of 
Bengal likely to be operative on the mind 
of the testator; and therefore there was no 
foundation for treating the will as inofficious. 
Second, it was not necessary to decide whether 
the rule of inheritance was according to the 
Dayabhaga or the Mitakshara. Tlurd, the 
evidence was adequate to the proof of an 
ordinary will, and there was no internal 
improbability of the will sufficient to discredit 
it Surendra Nath Boy r. Hiramani Bar- 
MANI - - - - - -iP. C. 2« 

8. Proof of execution of will — Hand' 

writing.] By will dated in 1837, a testator 
directed his property to be held in a particular 
way, and gave his widow power to aidopt. In 
1848, she adopted a son under the will, with 
the knowledge of the members of the family, 
and the will was for a period of twenty-seven 
years generally recognized and acted on by the 
testator's family. The Judicial Committee 
held (reversing the decree of the High Court), 
in accordance with the finding of the Prin- 
cipal 3 udder Ameen, that the will was proved. 
Where a will was executed by the testator 
signing with the Bengali letter " M.,'' and it 
was argued that the testator being in very 
weak health, the firm way in which the '* M" 
was written threw discredit upon it, the Judi- 
cial Committee preferred the decision of the 
native Judge on this point to that of the 
English Judges of the High Court, and ex- 
pressed doubt as to the value of the style of 
such writing as evidence in favour of the will 
being forg^. Rajendra Nath Haldar r. 
Jaqendra Nath Haldar - vii P. C. 216 

4. -^ Bequest to idol — Appointment of 
sebait.] A testator by will left certain pro- 
perty to an idol and appointed a sebait. The 
person so appointed died without taking charge 
of the property or filling the office, and tiie lands 
remained in the possession of the testator^s 
family. Held, that this property would follow the 
course of the other properties left by the testa- 
tor , and be divided with them among the devisees 
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under the wilL Saboda Sukdaei Dbbi v. 

GOBIKDMANI Debi - - ii A. C. 187 note 

6. Omistion or reftisal to adopts Widow 

with authority to adopt ] A Hindu will con- 
tained the followinif clause : "I give out 
of my two annas share of the whole of my 
personal estates Rs. 7,000 to my mother (one 
of the defendants), and Rs. 6,000 to my wife 
(the plaintifiP). Besides the two-anna share of 
the wealth in ready-money and landed property 
which remains, you my brother wUl keep 
under your own charge ; you are at present 
malik of the whole of the property ; as master 
and manager of the entire property, you will 
perform all acts ; you will cause one of your 
sons to be received in adoption.'* The brother 
died leaving a will, by which he committed to 
his wife and mother the charge of his own 
property and that of his brother, and also 
the duty of giving his son in adoption to his 
brother. The defenduits, viz., his wife and 
mother, proved the will, and took possesion of 
the property. The plaintiff omitted to adopt. 
Her husband died in 1851, and the suit was 
brought in 1867. Heid^ that the plaintiff, not- 
withstanding her omission to adopt, succeeded 
to her husband's estate for a Hindu widow's 
interest therein. Held by Peacock, 0. J., 
and Mabkby, J., that the estate descended to 
the widow, plaintiff, subject to the two lega- 
dee ; and that she did not forfeit it even if she 
refused to adopt. Prasannamayi Dasi v, 
Kadambini Dabi - - > ill 0. G. 85 

6. Qmgtruction of mill — Pomdr to 

adopt-^ Double adoption,'} A Hindu testator 
died, leaving a widow, and leaving also a 
will, which contained the following clause: 
" My wife is supposed to be pregnant with 
child ; if a daughter be bom she will in that 
case adopt the twain mentioned below (the 
plaintiff and one S. O. ; and whatever property 
there shall exist, consisting of moveable and 
immoveable, my executors shall divide into 
three equal shares, and give the same to the 
daughter and adopted sons on their attaining 
the age of majority. S, O, died ; no child was 
borne by the widow. The plaintiff having at- 
tained his majority brought a suit for declara- 
tion of his title, alleging that he had been 
daly adopted under the will; but that, whether 
he had been adopted or not, he was entitled 
under the will to a share in the moveable and 
immoveable property of the testator. No valid 
adoption took place. HtMy that there was no 
gift by implication to the plaintiff. The tes- 
tator only intended him and S\ O, to take 
under the will in the event of their being 
adopted. Prossonofnoye Dattnee y. Dosstnonty 
Dossee (2 I. J. N. S. 18) not followed. Abhai 
Chaban Guose v. Dasmani Dasi - vi 628 

7. — Trusts — Perpetuity.'} A Hindu 
by will attempted to create a trust for the 
accumulation, for 99 years, of the surplus 
income (after certain yearly payments) of hiB 
estate in the purchase of zemindariee, &c., 
from time to time, and empowered his trustees 
to continue such trust after the expiration of 
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the 99 years' term. The will contained no 
disposition of the beneficial interest in the 
zemindary so to be purchased, ffeld that such 
trust was void, Semblo. — Perpetuity (save in 
the case of religfious and charitable endow- 
ments) is not sanctioned by Hindu law. 

KUHABA ASIMA KrISHKA DEB V, KUMABA 
KUMABA Ebishna Deb - - U 0. G. 11 

8. Comtruotion of will — Perpetuity — 

Trusts,'] A Hindu by his will left all his 
property "in full and absolute right, pro- 
perty, and ownership " (nevertheless upon the 
conditions and trusts, and with the intent and for 
the purposes thereinafter described), to certain 
persons named, and ** to their successors in the 
trusts of the settlement thereinafter provided," 
declaring the'* trusts and objects" of his said 
will and settlement, and the " methods, plans, 
and acts" he desired "to be performed and 
observed" by such persons and their succes- 
sors in the trusts. He then desired that all his 
property should be preserved and held for ever 
under the trusts, and for the purposes of the 
said will and settlement. In the second, third, 
and fourth clauses of the will the testator 
went on to direct the " executors and trustees " 
to pay to his sons therein named a certain 
monthly sum, ** such payment to be continued 
after his decease to his children and descend- 
ants /;«;* «^ir^^." After directing the execu- 
tors and trustees to make other payments, &o., 
in the eighteenth clause he directed. — " With 
respest to acoamulations of money in the 
hands of the executors and trustees, I direct 
that the same be converted into such Govern- 
ment or other security as to the executors and 
trustees may seem best, and that the interest 
and produce of such security be accumulated 
and in like manner be invested, and that when 
and so soon as the aggregate thereof shall 
amount to Rs. 300,000, it is to be transferred 
to and divided among my sons or the survivors, 
or survivor, together with the descendants of 
such of them as may be deceased, per stirpes; 
and as soon as new accumulations arise in the 
hands of the executors and trustees, that the 
same be again in like manner divided among 
my sons then living, or the survivor of their 
descendants, as before, and so on from time to 
time. In the twenty-first clause the testator 
made provision for the appointment of new 
** executors and trustees," "as it is my intent 
and desire that the disposition, the conditions, 
and control I am now devising in regard to 
the future arrangement and enjoyment of my 
property be perpetuated." In the Court below, 
held per Mabkby, J., that trusts cannot be 
created by Hindus, but a testator may burthen 
his heir or devisee with a payment of a simple 
sum of money to a specified person (includ- 
ing an idol) in existence at the death of 
the testator. Such bequest cannot be held 
good as a trust created for the benefit of tiie 
legatee, but may be treated as creating an 
oi^iinary obligation for the payment of money. 
On appeal, held per Pbaoook, G. J., that trusts 
have been and can be enforced against Hindus; 
the trustees in this case take upon such tmsts 
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as are valid; so far as they are invalid, the 
heirs are entitled to the benefioial interest. A 
Hindn cannot by his will do indirectly by 
intervention of trusts what he cannot do 
directly. Per Macphbbson, J.— Both by Hindu 
law and the practice which has always pre> 
vailed in the Courts in India and in the Privy 
Council, a Hindu may legally deal with his 
property so as to. create a trust, or relation in 
many respects similar to, although not neces- 
sarily identical with, tiiat known in English 
law as the relation of trustee and eeitni que 
tnt4t. Even if trusts are not expressly recog- 
nised by the old Hindu law, there is nothing 
in it forbidding them, or repugnant to them, 
or inconsistent with their existence. Held, 
both in the Court below and on appeal, that 
the general scheme of the will failed, because 
the trusts were intended for an illegal purpose, 
namely, for the purpose of creating a perpe- 
tuity. Per Pkacook, C. J.— The 18th clause 
is repugnant and void, also bad, because the 
persons to take were unborn at the time of 
the testator's death, and on the ground of 
uncertainty, it being impossible to ascertain 
at the testator's death who would be entitled 
to participate in the several divisions of accu- 
mulation directed to be made. As to the 
bequests in the second, third, and fourth 
clauses of the will, held in the Court below, 
per MABKB7, J., that they could only operate 
in favour of specified persons in existence at 
the death of the testator. On appeal, held per 
Pbaoock, C. J., that they operated as ** gifts to 
the sons for life, with remainders to such chil- 
dren of the sons as were in existence at the time 
of the death of Hie teetAiiot per stirpes,'' Per 
Maophbbson, J.— There was a good gift in 
remainder to the children of such sons as were 
BUve at the time of the testator's death. It is 
not a violation of the principles of Hindn law 
to support estates whidi are to vest on the 
expiry of a life in being, in a case like the 
present, where the testator has given his pro- 
perty to trustees who have accepted it, and are 
prepared to carry out his wishes. Their ac- 
ceptance would be sufficient if any is necessary. 
Ejlibhnabamani Dasi V, Ananda Krishna 
Bosb; Ananda Krishna Boss r. Kumajia 
Bajbndra Narayan Dbb - - iv 0. C. 881 

9. . Construction of will — Perpo' 

tuity — Tnists — Life-estate — Estates-tail — 
Gifts inter vivos — Disherison^ P. K. T, died 
leaving an only son, G, M, By his will, after 
reciting, " I have already made such provision 
for my son 67. JT. as I consider sufficient, and 
he will take nothing whatever under this my 
will," he devised and bequeathed all his pro- 
perty, both real and personal, unto and to the 
use of B. N., U, M,, J, M., and D. P, M. 
(thereafter called the trustees), their heirs, 
executors, &a, according to the nature and 
tenure of the property to have and to hold 
upon the trusts thereinafter declared, that is 
to say, as regards personalty, upon trust to 
collect and get in the same and thereout to 
pay his funeral expenses and debts and such 
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legacies as might be payable in the ordinary 
course of administration within one year from 
the testator's death ; after paying the funeral 
expenses, debts, and legacies upon trust, to sell 
and convert into money such portion of the 
personal estate as should remain unexpended, 
and not consist of mouey or security for 
money, and to vest the proceeds on g^Kxl 
securities ; and out of the annual income of 
the whole upon trust to pay the annuities 
given by the will and also any of the legacies 
so far as it would suffice, and after payment of 
the legacies and annuities to pay the surplus 
unexpended unto the person or parsons for the 
time being entitled to the beneficial enjoyment 
of the real property, or of the rents and pro- 
fite or surplus rents and profits thereof ; and 
so soon as all the annuities and legacies should 
have fallen in and been fully paid and satis- 
fied, in trust absolutely for the person or persons 
entitled to the benefioial or abtsoluto enjoyment 
of the real property. As regard realty upon 
trust, until tSl the debts and legacies had been 
paid and all the annuities had fallen in and 
been fully satisfied, to receive and collect the 
rents, issues, and profits thereof, and thereout 
in the first instance to pay such (if any) of 
the legacies and annuities as the personal 
estate or income derived from the trust money 
and securities should be inadequate to defray, 
and to pay the residue to the person or persons 
for the tune being to whom the real estate is 
devised, for the absolute use of such person 
or persons respectively. The testator then 
desired the trustees to hold the real estate 
generally for the use and benefit of such last 
mentioned person or persons for the time being, 
so far as was consistent with the trusts and 
provisions of the will ; and further Jhe directed 
that out of the net annual income the person 
entitled to the beneficial enjoyment of the 
real property or of the income or surplus 
income thereof should receive for his own use 
every year, Bs. 2,600 a month or Rs. 30,000 a 
year, and that the various legacies and annuities 
should only be paid gradually and as found 
possible by the trustees out of the balance 
remaining out of the last mentioned payment ; 
and so soon as all the legacies and annuities 
had fallen in or been paid or fully satisfied, 
then in trust forthwith to convey the real 
estate unto and to the use of the person enti- 
tled to the beneficial interest therein with and 
subject to such and the like limitations, pro- 
visions, and directions thereafter contained 
and expressed of and concerning " the real 
estete," so far as the then condition of cir- 
cumstances will permit and so far as such 
limitations and directions can be introduced 
into any deed of conveyance or settlement 
without inf ringfing upon or violating any law 
against perpetuities which may then be in 
foroe and apply to the real estate or the 
conveyance or settlement of it as last aforesaid 
(if any such law there be). The testator then 
desired that all the gi'to, devises, and limita- 
tions in his will thereinafter contained should 
be read and taken as subject to the devuie and 
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beqaest thereinbefore made to the trnsteee 
and the Tarious proyisions and declarations 
made by him with reference thereto. The 
testator devised all his real property (subject 
to the before-mentionel devise to the trnstees) 
nnto and to the use of J. M. for the term of 
bis natural life, and from and after the deter- 
mination of that estate, to the use of the eldest 
son of J. M, bom during the testator's life 
for the life of such eldest son ; and after the 
determination of that estate, to the use of the 
first and other sons successively of the eldest 
son of J. M, according to their respective 
seniorities, and the heirs male of their res- 
pective bodies issuing successively ; and upon 
the f fulure or determination of that estate, to 
the use of the second and other sons of J. M.^ 
bom during the testator's life, successively 
according to their respective seniorities ; and 
upon the failure or determination of that 
estate, to the use of the first* and other sons 
successively of such second or other sons of 
J. A/., and the heirs male of their respective 
bodies issuing, so that the elder of the sons of 
J. M. bom in the testator's life-time, and his 
first and other sons successively, and the heirs 
male of their respective bodies inning, may be 
preferred to and taken before the younger of 
the sons of J, M. born in the testator s life- 
time, and his and their respective first and 
other sons successively, and the heirs male of 
their respective bodies issuing. And after the 
failure or determination of the uses and estates 
thereinbefore limited, to the use of each of the 
sons of J, M, who should be bom after the 
testator's death successively according to their 
respective seniorities, and the heirs male of 
their reiqpective bodies issuing, so that the 
elder of such sons and the heirs male of his 
body may be preferred to and taken before the 
younger of such sons and the heirs male of 
their and his respective bodies issuing. On 
failure of these estates, there were similar 
limitations to other members of the testator's 
family and their sons, sons* sons, &c. Further, 
the testator declared his will and intention to 
be *'to settle and dispose of the estate in 
manner aforesaid as fully and completely as a 
Hindu bom and resident in Bengal may give 
or control the inheritance of his estate, or a 
Hindu purchaser may regulate the conveyance 
or descent of property purchased or acquired 
by him, and not subject to any law or custom 
of England, whereby an entail may be barred, 
affect^, or destroyed ; provided always, and I 
hereby declare, that if any devisee or tenant- 
for-life, or in tail or otherwise, or any person 
entitled to take as heir by descent or adoption 
or otherwise in any manner, under the limita- 
tions hereinbefore contained, shall permit or 
suffer the property so devised, &c., to be sold 
for arrears of Gk>vemment revenue, &c., then 
and immediately thereupon the devise and 
limitations in this my will declared and con- 
tained shall wholly oease and determine as to 
him," &c. Finally, he appointed the trustees 
executors of his will. J. M, had no son bom 
during the life of the testator. Q, M,, the son 
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of tiie testator, sued to have the will set aside 
except as regards the payment of debts, lega- 
cies, and annuities. He also charged the exe- 
cutors with waste, and asked for an account. 
Hcldj both in the Court below and on appeal, 
that the devises were not void, merely upon 
the ground that the estates were devised upon 
trust, and that the testator had power to 
create by means of a devise to trustees such 
estates and beneficial interests as he could have 
created without the intervention of trustees. 
But the entails intended to be created by the 
will were void, estates-tail being wholly 
opposed to the general principles of Hindu law. 
The plaintiff could not claim maintenance, 
sufficient provision having been previously 
made for him by his father. Heldy in the 
Court below, that although the testator could 
not create an estate-tail, yet as it is clear that 
he intended to dispose of the whole inheri- 
tance, the devise must be construed as amount- 
ing to the creation of several successive life- 
interests, each commencing on the termination 
or the failure of the preceding, the whole 
completed by the gift of the entire estate of 
inheritance to take effect on the expiration of 
the last life-interest. The first series of such 
devises is not bad for remoteness, for there is 
nothing in« Hindu law to prevent a testator 
from making a gift of property to an unborn 
person, provided the gift is limited to take 
effect, if at all, immediately on the close of a 
life in beinff ; therefore as concerns only the 
succession of gifts for life only to J. M. and 
his sons, terminated by the absolute gift of 
the inheritance to an unborn person, &e wHI 
is unimpeachable, because each of these gifts 
must take effect, if at all, at or before the 
dose of a Kf e in being ; and tiie like conclu- 
sion would hold wil^ regard to each of the 
other series of devises taken alone ; but taken 
in the aggregate they may violate the rule 
against perpetuities ; but Uie first series could 
not be affected by this, and therefore as long 
as it stands the plaintiff has no claim to a 
decision of the Court upon the validity of a 
devise which is subsequent in order of time. 
The plaintiff's suit must be dismissed. He is 
not entitled to immediate relief of any kind. 
Held on appeal, that the devise to J, M, was 
valid, though it created only a life estate. 
The intention of the testator was that J. M, 
should take an immediate vested beneficial 
interest in the real estate, subject to tiie 
charges for payment of legacies, annuities, &c., 
and in the Rs. 2,600 a month. The devise to 
J. Jf . was not bad for uncertainty. But the 
devises of estates-tail must be rejected as void, 
and cannot be converted by the Court into 
devises creating larger estates than the testa- 
tor intended. The words of the devise cannot 
be constmed to pass a general and absolute 
estate. As J, .M had no sons bom in the life- 
time of tiie testator, the devise to the use of the 
first and other sons successively of the eldest 
son of J. M. lapsed. By Hindu law a gift cannot 
operate to pass property unless tiie donee is in 
existence, so that as soon as the property is 
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relinquished, and passes out of the donor, it 
may yeat in the donee. That in the case of a 
will would be at the time of the death of the 
testator, from whioh moment the will operates 
as a relinquishment (exoept in the oase of a 
posthumous child of the testator or a son adopt- 
ed by the widow of a testator). Therefore the 
deyises to the sons of J. If. to be born or 
adopted after the death of the testator are not 
valid according to Hindu law. The gift to 
trustees does not cure the invalidity, for the 
law will not permit that to be done indirectly 
whioh cannot be lawfully done directly. The 
gift of the personalty fails because of the 
want of certainty at the time of the death 
of the testator, who would be the donee, and 
whether the donee was a person in existence or 
not. The gift over of the corpus of the per- 
sonalty after the payment of the legacies and 
annuities was bad, and consequently the pro- 
perty in it is vested in the son and heir of the 
testator subsequently to the trusts for the pay- 
ment of debts, legacies, and annuities, &c. But 
the right to receive the surplus rents and pro- 
fits of the real estate and of the interest and 
dividends of the personalty, if there be any, is 
vested in J. M. for life, or until the time 
arrives for the conveying of the real estates, 
and the vesting of the oorpm q^ the per- 
sonalty. The heir-at-law cannot be disin- 
herited by words expressing that he is not to 
take any benefit under the will. He will take 
by descent, by his right of inheritance, what- 
ever is not validly disposed of by the will. 
Subject to the trusts for payment of the funeral 
and testamentary expenses and of the debts, 
legacies, and annuities, the plaintiff, as the 
heir at-law of the testator, is entitled (notwith- 
standing the will) to a general estate of 
inheritance in reversion to the immoveable 
property of l^e testator, and by the terms of 
the will no estate larger than an estate for 
life has been validly created, and there is a 
resulting trust in the plaintiff's favour. The 
plaintiff is not entitled to a declaratory decree 
against the unborn sons of J, M, or the 
subsequent unborn devisees. The plantiff is 
entitled to have the question of waste tried. 
He is also entitled to have an aocount of the 
moneys and securitiea which have oome into 
the hands of the trustees, and to see how 
they have been applied. Per Normal, J.— 
The power of a Hindu to make a will is not 
of modem introduction, nor is it of local 
origin. Wills were known to and in use 
amongst Hindus not in the presidency towns 
only, but from one end of the peninsula to the 
other. The right to make a will is part of 
the Hindu law itself. The extent and nature 
of the disposition which a Hindu testator is 
capable of making is not a question of public 
expediency or of custom or usage, but must 
be regulfl^ by rules to be found in, or 
directly deduced from, Hindu law. Ganbndra 
HoHAN Taoobb v. Upendba Mohan Taoobb, 

[iv 0. C. 103 

10. Detd% of Gift — CoMtruction, 

ruUi for— 'Maintenance of Son't triut -— Life- 
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eetate* -^ Estates tail,'] In construing trans- 
fers by gift among Hindus, a benignant 
construction is to be used, and the donor's 
intentions carried out, if ascertainable, to the 
extent and in the form whioh the law allows. 
Thus, if an estate be given by a Hindu to A, 
without words of inheritance, it will, in the 
absence of a confiicting context, give an estate 
inheritable as the law directs ; if to it be added 
an imperfect description of it as a gift of 
inheritance not excluding the inheritance 
imposed bylaw, an estate of inheritanoe would 
pass; if a gift be in terms of an estate 
inheritable according to law, with superadded 
words restricting the power of transfer which 
the law annexes to that estate, the restriction 
is to be rejected ; if a gift be to A. and his 
heirs to be elected from a line other than 
that specified by law, and expressly excluding 
the legal course of inheritance, the gift is 
only good so far as consiBtent with the law — 
A, would take a life-estate, and the other 
limitations would faiL All estates of inheri- 
tanoe created by gift or will so far as they are 
inoonsistent with the gfeneral law of inheri- 
tanoe, are void as such, and by EUndu law no 
person can succeed as heir to estate described 
in terms which in EngUsh law would designate 
estates-tail. In order to make a gift under 
a will good by Hindu law, the donee, except 
in the case of an adopted child, or a child 
en ventre sa mere, must be a person in exist- 
ence capable of taking at the time when the 
gift tc^es effect. A child adopted after a man^s 
death in pursuance of a power given by him, 
is in contemplation of law begotten by that 
man. The law of wills among Hindus is 
analogous to the law of gifts ; and even if 
wills are not universally to be regarded in 
all respects as gifts to take effect upon death, 
tiiey are generally so to be regarded as to the 
property which they can transfer, and the 
persons to whom it can be transferred. A 
person capable of taking under a will must be 
such a person as could take a gift inter vivos, 
and, therefore, must, either in fact or in 
contemplation of law, be in existence at the 
death of the testator : Soorjeemoney Dossee v. 
Denobundoo Mullick (9 Moore'sl. A. 123) distin- 
guished Trusts are not unknown to Hindu 
law ; they can be created for carrying out such 
intentions as the law recognizes. There is no 
reason why a Hindu should not by will 
create an estate for life. Where the testator 
left his property to A. for life with remainders, 
showing that A. should have no more than a 
life-estate, but that the testator wished to tie 
up the estate by provisions in tail, held, A. 
could not be declared entitled to more than a 
life-estate. Where a testator directed his pro- 
perty to g^ in a certain way on the ** failure 
or determination " of estates created by him, 
it was held that such words contemplated the 
fact of those estates being legal and valid; 
and that as they were illegal and invalid, no 
effect could be given to the directions as to the 
further devolution of the property. The will 
directed that, as to the personalty, the trustees 
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were, after all annuities and leg'acies had 
fallen in and been satisfied, to stand possessed 
of, and interested in, the corpus in trust 
absolutely for the person or persons entitled 
under the limitations in the will to the bene- 
ficial or absolute enjoyment of the real 
property. The High Court gave the tenant' 
for life the surplus of the interest remaining 
in the hands of the trustees after payment 
of the legacies and annuities, but excluded 
him from any right to the subsequently 
accruing interest Held^ that he was entitled 
to the interest of the personalty after such 
falling-in and satisfaction. Where a son had 
received as a gift from his father property pro- 
ducing at the time Rs. 7,000 a year, their Lord- 
ships, without deciding whether a son could 
be deprived of maintenance, considered that 
he had received an adequate maintenance. All 
the existing parties interested in a will being 
before the Court, a decree can be made as to 
the rights of all parties. Lady Langdale v. 
Briggs distinguished. Jotindea Mohan Ta- 
ooEE V. Ganbndba Mohan Tagobb ; Ganen- 
DBA Mohan Tagobb v, Jotindba Mohan 
Tagobb - - - - ix P. C. 877 

11. Wili, comtntetion of—Bequest void 

for remoteness.'] A Hindu testator died 
possessed of considerable property, and leaving 
a wil Idated 12th September, 1870, by which he 
appointed his wife executrix in the following 
words : — " I appoint my wife, A. i?., execu- 
trix on my behalf, and vest her with entire 
authority and responsibility. After my decease 
my said wife shall perform all duties accord- 
ing to my instructions embodied in the follow- 
ing paragraphs : After reciting that his wife 
was a purda woman, and that his three sons 
were disobedient and extravagant, he appoint- 
ed certain persons managers to perform cer- 
tain duties under the will which could not be 
pe'formeid by a purda woman : and after vari- 
ous minor bequests and directions, he directed 
that, if it should appear to the executrix or 
executors for the time being that they would 
not be able to protect the property, then they 
should form a family fund in the Government 
Trust Fund of all the property, and that the 
interest thereof should be employed in the per- 
formance of certain religious ceremonies and 
the family expenses, and then bequeathed as 
f oUows :—" Whatever Company's paper, move- 
able and immoveable property, &c. , shall be 
formed into a family fund in the Government 
Trust Fund, my great grandsons shall, when 
they attain majority, receive the whole to their 
satisfaction, and they will divide and take the 
same in accordance with the Hindu law. God 
forbid it, but should I have no great grand- 
sons in the male line, then my daughter's sons 
when they are of age. shall take the said pro- 
perty from the Trust Fund and divide it accord- 
ing to the Hindu shastras in vogue." The 
testator left living, at the time of his death, 
one son's son, three sons and a daughter and 
her sons, but no great grandson. Beld^ that 
the bequest to the great grandsons was void 
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and inoperative for remoteness, that the bequest 
to the daughter's sons was dependent on, and 
not alternative to, the gift to the great grand- 
sons, and therefore a bequest void under s. 103 
of the Succession Act. Beld also, that A. B, 
was invested under the will with only a repre- 
sentative character, and was therefore not en- 
titled beneficially to any residue of the estate 
as against parties who might have any interest 
therein. Bbajanath Dbt Sibkab v. Anan- 
DAMAYI Dasi - - - - viii 280 

12. — Willi constntotion of^ Male issue — Oift 
to nnhom person — Bequest void for Reinoteness, 
Where a testator directed in his will that (1st) 
*' on the death of either of my four sons leav- 
ing lawful male issue, such issue shall succeed 
to the capital or principal of the resi)ective 
shares of his or their deceased father or fathers, 
to be paid or transferred to them respectively 
on attaining the full age of twenty-one years ; 
(2nd), if either of my four sons shall die leaving 
male issue and the whole of such issue shall 
afterwards die under the age of 21 yearn and 
without male issue, the share or shares of the 
sons so dying shall go and belong to the sur- 
vivors of my said sons and to my two grandsons 
(named in the will) for life and their respec- 
tive male issue absolutely after their death ; 
and (3rd ), on the death of either of my sons 
without leaving any male issue his share is 
to go and belong to the survivors of my said 
sons and my two grandsons (named in the 
will) for life, and their respective male issue 
absolutely after their death in the same manner 
and proportions as hereinbefore described res- 
pecting their original shares. It was held: 
1««.-That a vested interest was conferred 
upon the issue immediately upon the death of 
the father. The expression ** to be paid or 
transferred to them respectively on attaining 
the age of twenty-one years" was a mere at- 
tempt to defer the period of payment to, or 
enjoyment by, such issue, ^nd, — That the 
g^ft over was void, becapise the event on which 
it was to take effect might be indefinitely 
remote, even if the wordia "male issue" be 
construed as meaning sons. The meaning of 
"male issue" is not confined to sons alone. 
^rd. — That in accordance with the ruling in 
Oanendra Mohan Tagore v. Upendra Mohan 
Ta^oroj a gift by a Hindu to a person not as- 
certained or capable of being ascertained at 
the time of the death of the testator cannot 
take effect; therefore the gift to the unborn 
male issue of the sons and grandsons of the 
testator must fail. Where there is a gift to a 
class, and some persons constituting such class 
cannot take in consequence of the remoteness 
of the gift or otherwise, the whole bequest 
must fail. Beld also, in accordance with 6ra7i- 
endra Moluin Tagore v Upendra MoJian Tagore, 
that a Hindu cannot, under any circumstances, 
make a gift by will to an unborn person or 
persons. Bbamamayi Dasi v, Jages Chan- 
DBA DUTT. - - - - - viii 400 

18. Will, oonstruotioih of— Grift absolute 

to fcidom-'BisherisonJ] A Hindu died, leav- 

20 
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ing a widow, two infant sons, and a daughter, 
and having made a willin English, of which the 
following is the material portion : — I give, 
devise, and bequeath unto my wife L. V. and 
her heirs and assigns for ever, all my real and 
personal estates and effects, and do appoint my 
said wife sole executrix of i^is my will.'* Held 
(reversing the decision of Magpherbon, J.) 
that the wife took an absolute estate with full 
power of alienating the property, and not 
merely as trustee and manager for the infant 
sons. It is not necessary that there should be 
an express declaration of the testator's desiie 
or intention to disinherit his sons if there is 
an actual gift to some other persons expressed 
in clear and unequivocal words. PROstrimo 
COOMAB Ghose 0. Tabbucknath Sibkab, 

[x 267 

But see Rooplal Khettby t». Mohima 

Chubn Roy - - - - b 271 note 

HIHDU WILLS ACT. 

See Pbobate. 

HOLIDAY — Admission of plaint.'] The recep- 
tion of a plaint for arrears of rent by the Col- 
lector on Good Friday, although by the Circu- 
lar Order of the Board of Revenue suQh day 
is an authorized holiday, is not illegal. Go- 
bind Eumab Ohowdhby v. Habqopal Nag, 

[iU Ap. 72 

2. Trial on Sunday — lining mitnessts 

fornon-attendance — Penal Codecs. 17 i.j When 
a magistrate while travelling in his district 
tried a case partly at one plaoe and then fixed 
Sunday at noon for the further trial of the 
case at another place, and the witnesses came 
three hours late and the Magistrate having 
then g^neon they were subsequently sentenced 
by him under s. 174 of the Penal Code for being 
intentionally absent. Held, that the proceed- 
ing was irregular. The Magistrate was wrong 
in fixing Sunday for the trial of the case, and 
the witnesses might, on the ground that it was 
a recognized holiday, have refused to attend. 
Queen v, Habgobind Datta Sibkab. 

[viii Ap. 12 

HOLIDAY, TIME EXPIBIH6 ON. 

See Limitation. 
Review. 

HOSPITAL, BEQUEST TO. 
See Will. 

HOUSEBREAKING. 

See Peivate defence, bioht of. 

HUNDl— 5«i^ to recover hundi — Forged endorse* 
ment^Bond fide holder for valuable consider' 
ation/] A hundi which had been purchased 
by the plaintiff at Delhi for value was, he 
alleged, endorsed by him to the firm of H. 
B. D. of Calcutta, "for realization," and 
sent to that firm by post. Between Delhi 
and Calcutta the hundi was lost or stolen, 
and never reached the firm of R. B. D. It 
eventually came into the hands of the defen- 
dant, bearing no endorsement to R. B. D,, but 
endorsed to U. I). H., and by U, D. H. The 
defendant alleged that he took it in the ordi- 
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nary course of business, and for valuable con- 
sideration, from the gomastah of the firm of 
U. D. H., after the acceptors to whom it had 
been sent for that purpose had acknowledged 
their acceptance in favor of the firm of U D, 
IT., of Calcutta, by whom it purport^ to be 
endorsed to the defendant's firm. When pre- 
sented to the acceptors for payment it was 
dishonored, the acceptors stating that they 
had received notice not to pay the note, as it 
had been stolen. On the same day the defen- 
dant gave notice of dishonor to the firm of 
U. D. H.^ and demanded payment, but that 
firm stated that their endorsement to the hundi 
was forged, and refused to pay. It was proved 
that belore taking the hundi, the defendant 
had sent to the acceptor's koM to ascertain if 
their acceptance was genuine. In a suit for the 
recovery of the hundi, or its value, — held by 
the Court below that the endorsement of U. D, 
H. was genuine, and that the plaintiff was not 
entitled to recover the hundi. The defendant 
having taken the hundi in the ordinary course 
of business, and after sufficient enquiry was 
entitled to retain it : this was so notwithstand- 
ing the endorsement " for realization" on the 
hundi. The hundi was one which passed by 
delivery without endorsement, and therefore if 
the endorsement of U. D. H. was forged, the 
defendant still had a right to the hundi. On 
appeal, the Court held that the endorsement to 
the firm of TJ. D, H, was not genuine, and this 
being so, the fact that the defendant took the 
hundi in the course of business, for valuable 
consideration, and without notice, did not give 
him a good title to retain it as against the 
plaintiff. The hundi was specially endorsed 
and specially accepted, and there was nothing 
to show that by Hindu law such a hundi would 
pass as one payable to the holder without en- 
dorsement. Thakub Das v, Futtbh Mull. 

[vii275 

2. Suit to recover hundi — Ibrged endorse- 
ment.] The plaintiffs, being holders of a 
hundi, sent the same to their koti in 
Calcutta without endorsement. The hundi 
was lost or stolen on the way, and came 
into the defendants' hands as endorsees, 
the endorsement of the plaintiffs having been 
forged. The defendants, without notice of the 
forgery, paid full consideration for the hundi. 
Held, on appeal, reversing the decision of the 
Court below, that the plaintiffs were not enti- 
tled to recover the hundi from the defendants. 
Per Peacock, C. J. — It appeared from the 
evidence that the hundi in this case would 
pass, at any rate prior to acceptance, by deli- 
very. G0UB3IMULL V, DHANBUK DAS. 

[vii 280 note 

8. Dnplioate — Ca^ise of action.'] The 

plaintiff obtained a hundi from a banker, B,, 
at BaJuohar, for a certain amount drawn upon 
t^e firm of the latter at Calcutta. Afterwards, 
on her representing to B. that she had lost the 
hundi, B. granted the plaintiff a duplicate, in 
the body of which it was stated that if the ori- 
ginal had been accepted before presentation of 
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the duplicate the latter was te become null aud 
Toid. The duplicate was presented to the 
agent of B. at Calcutta, and payment was 
refused on the ground that the origfinal had 
been presented and accepted and paid in due 
time. Held, that the plaintiff had no cause 
of action against B. for non-payment of the 
duplicate hundi, nor for money had and receiv- 
ed on account of the original oonsideration 
having failed. Indub Chandra Dugab v. 
Laohmi Bibi - - - - - vii 682 

4. Property in Hundi sent to agent for 

realization.'] S. R.y the plaintiffs' agents in 
Calcutta, accepted hundis for Rs. 12,000 drawn 
upon them by a branch house of the plaintiffs* 
firm, and the plaintiffs at different times sent 
to ^. B. hundis amounting in value to Rs. 
11,400, with instructions to realize them, and 
to apply the proceeds towards payment of the 
Rs. 12,000. 5. B. had paid Rs. 7.000 of this 
amount, and they had realized Rs. 6,400 out 
of the Rs. 11,400, when they stopped payment. 
At that time two unmatured hundis, for Rs. 
2,500 each, remained in their hands, and these 
they endorsed over to the defendant after 
maturity in trust for their creditors. In an 
action by the plaintiff against the defendant 
to recover the two hundis— Ae^, that the 
hundis, having been sent to S. B. for the speci- 
al purpose ,of enabling them to meet their 
acceptances for Rs. 12,000, remained the pro- 
I>erty of the plaintiffs subject to a lien of 8. B. 
of Rs. 600. Hazabi Mull Nahatta v. Sobaoh 
Mull Ditddha - - - - - ix 1 

5. Principal and agent — Ctutom — Notice 

of dishonor.'] The drawers of a hundi in favor 
of the plaintiff at Dacca (where all the parties 
to the hundi lived) were held not liable on proof 
that they were the gomastas of the acceptor, that 
they had no interest in the hundi, and that, ac- 
cording to custom in Dacca where the hundi 
was drawn and accepted, agents under such cir- 
cumstances are not liable, although the agency 
does not appear on the hundi They were also 
held discharged from liability, notice of dis- 
honor not having been served on them tiU ten 
months after the due date of the hundi. Habi 
Mohan Btsak v. Kbishna Mohan Bybak 

[ii Ap. 1 

HUNDI, SUIT ON. 

See Causb of aciton. 

Pbincipal and Subbty. 

HUSBAND AND WIFE. 

See SuccBSSiON Act, s. 4. 
Will. 

2. Plea of coverture — Separate pro- 
perty of wife — Suit on promissory note — 
Personal decree.] The defendant, a mar- 
ried woman living with her husband, both 
domiciled in British India and resident in Cal- 
cutta, where they had been married on 21st 
May, 1866, and having property to which she 
was absolutely entitled under the provisions 
of the Indian Succession Act, signed a promis- 
sory note in favour of the plaintiff for a debt 
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due by her to the plaintiff, at the same time 
giving a verbal promise to pay the amount out 
of her own property. In a suit on the promis- 
sory note, in which the husband and wife were 
made parties, the wife pleaded her coverture, 
— Held that she was liable to pay the amount 
of the promissory note out of her own proper- 
ty, and the Court would, if necessary, make a 
personal decree against her. Aechbb v. Wat- 
kins ------ viii 872 

8.* Illegitimacy — Bight to bastard's «- 
tate — Wife^s equity to a settlement — Execution 
of decree.] Jtf, the widow and administratrix of 
a bastard who had died intestate and without 
issue, received a letter in 1841 from the Lord? 
Commissioners of the Treasury stating that they 
did not deem it expedient to take any steps for 
the assertion of the rights of the claim with re- 
gard to her late husband's estate. Previous to 
this M. had obtained possession of that estate, 
and two months before the receipt of the letter 
she had contracted a second marriage. No set- 
tlement was made upon the marriage, and since 
the marriage her second husband had had the 
management of the property. In execution of 
a decree against the husband his right, title, 
and interest in and to a portion of the proper- 
ty were put up for sale, and purchased by the 
plaintiff. The plaintiff's right to possession was 
disputed by M. who contended that her hus- 
band took no interest in the 2-3rds of the pro- 
perty which went to the Crown which could be 
attached and sold in execution. In a suit by 
the plaintiff to establish her rights over the 
property — held, that the rights of her husband 
extended over the whole estate and were rights 
which could be seized in execution and sold. 
M V husband being without property and in 
great difficulties, and subsisting only on a 
life-pension of Rs. 118 a month, M, was enti- 
tled to a settiement. Toolsbemonby Dossbb v, 
COBNELIUS - - - - - xi 144 

HUTS, BIGHT OF TENANT TO BEMOVS. 
See Landlobd and Tenant. 
HUTS, SEIZUBE OF, IN EXECUTION. 

See Small Cause Coubt, Mofitssil. 
Small Cause Coubt, Pbesiden- 
CY Towns. 



IDOL, DEDICATION TO. 

See Hindu Law, Endowment. 
Hindu Law, Pabtition. 
Hindu Law, Will. 

IDOL, JOINT OWNERSHIP IN BIGHT OF WOR- 
SHIP OF. 

See Pabtition. 

IDOL, SUIT FOR TURN OF WORSHIP OF. 

See Limitation. Act XIV op 1869, 

8. 1, GL. 16. 

ILLEGAL CESS. 

See CoNTBAcrr. 

ILLEGAL GRATIFICATION. 

See Public Sbbvant. 
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ILLEGITIHACT — i2yA^ to battariTg eitate— 
Escheat — Non-tusertion of claim by Crown — 
Estoppel.'] M, the widow and administratrix 
of a bastard, who had died intestate and with- 
out issue, reoeiTod a letter in 1841 from the 
Lords Commissioners of the Treasury stating 
that -they did not deem it expedient to take 
any steps for the assertion of the rights of the 
Crown with regard to her late husband's estate. 
Previous to this M. had obtained possession of 
that estate, and two months before the receipt 
of the letter she had contracted a second mar- 
riage. No settlement was made upon this 
marriage, and since the time of the marriage, 
M's second husband had had the exclusive 
management of the property. In execution 
of a decree against the husband, his right, title, 
and interest in and to a portion of the proper- 
ty were put up for sale, and purchased by tiie 
plaintiff. The plaintiffs right to possession 
was disputed by 3f., who contended that her 
husband took no interest in the two-thirds of 
the property which went to the Crown which 
could be attached and sold in execution. In a 
suit by the plaintiff to establish her rights over 
the property — held, that the Crown would be 
. estopped by the line adopted by the Commis- 
sioners of the Treasury in 1841 from asserting 
its claim to the two-thirds ; that M. had a good 
title to the whole estate even as against the 
Crown. TooLSESMONET DoosEE V. Cornelius. 

[zil44 

2. Letters of Administration — Parties 

— The Administrator GeneraVs Act XXIV of 
1867, *. XtiSuccession Act fXo/1865J,*.224 ] 
The plaintiffs applied for probate of Uie will 
of one R. B. to be granted to them as execu- 
tor and executrix thereof. The Administrator 
General had entered a caveat and appeared to 
oppose the application. The petition for pro- 
bate was therefore ordered to be treated as 
plaint, both parties to file a written statement, 
and the case was set down to be heard. At the 
hearing it appeared that R. B. was illegimate, 
and the issue for trial was whether the docu- 
ment was or was not her will. Held, that the 
Administrator-Gtoneral would be entitled to 
letters of administration under s. 15, Act 
XXIV of 1867, and that it was not necessary 
to make the €k>vemment a party to the suit. 
Semble. — The Administrator-General would 
have been entitled to apply for letters oif Ad- 
ministration under s. 224 of Act X of 1865. 
DeMello v. Bbouohton - - - zi Ap. 6 

ILLEGITIMATE CHILDBEN. 

See Hindu Law, Maintenanob. 
Hindu Law, Mabriage. 

niMOVEABLE PB0PEBT7. 

See Civil Pbopedubb Code, b. 34. 
Limitation Act XIV of 1859, 

B. 1, CL 12. 
Small Cause Coubt, Mofussil. 

IMMOVEABLE PB0PEBT7, A6BEEMENT DEFIN- 
ING SHABES IN. 

See Limitation Act XIV of 1859. 

8. 1, CL. 12. 



IMMOVEABLE PB0PEBT7, DOCUMEHT BELAT- 
IN6 TO. 

See Begisteation. 

IMPABTIBLE ESTATE. 

See Hindu Law, Custom. 

Hindu Law, Inhebttancb. 

IMPBI30NMENT. 

See Sentence. 

IMPBOPEB MEANS. 

See Civil Pbocedube Code, a 272. 

INCOME, HINDU WIDOW*S BIGHT TO. 

See Accumulations. 

INCOME, PUBCHASE OF PB0PEBT7 OUT OF. 
See Hindu Law, Alienation. 

INCOBPOBEAL HEBEDITAMENT. 
See JALKAB. 

INCUMBBANCES. 

See Benq. Act VIII of 1866. 
Landlobd and Tenant. 
Sale fob Abbeabs of Rent. 
Sale fob Abbeabs of Revenue. 

INCUMBBANCES, POWEB OF GBEATING. 
See Ghatwali Tenubb. 

INDIAN GOUNGILS* ACT (24 & 25 Viet., c. 67)— 
Circular orders passed by Judicial Commis- 
swner of Pwn/aft.] The Circular Orders as to 
the liability of Government for debts of rebels, 
issued by the Judicial Commissioners of the 
Punjab, were not laws within the meaning of 
24 8c 25 Vict., c. 67. Saligbam v. The Secbe- 
TABY OF State - - - zii P. G. 167 

INDIGO FACTOBT, ASSIGNMENT OF. 

See Vbndob and Pubchabeb. 

INFANT. 

iS^tf GUABDIAN. 

Minob. 
Paupeb Suit. 

INFOBMATION OF COMMISSION OF OFFENCE. 
See Abetment. 

Remand, Cbiminal Cabes. 

INFBINGEMENT OF BIGHT. 

See Damages, buit fob. 

INHEBITANCE. 

See Hindu Law, Inhebitancb. 
Hindu Law, Stbidhan. 
Hindu Law, Widow. 
Mahomedan Law, Inhebitance. 

INHEBITANCE, FOBFEITUBE OF. 

See Hindu Law, Inhebitance, Ex- 
clusion FBOM. 
Hindu Law, Widow. 

INJUNCTION— 6^ic*7 Procedure Code, s. 92.] 
Certain immoveable property was attached in 
execution of a decree obtained by L. against iV. 
A claim was thereupon put in by iS>, but his 
claim was refused, and he brought a suit as 
provided by s. 246 Act VIII of 1S59 against L. 
to establish his right and applied for and ob- 
tained an injunction under s. 92 restraining L. 
from proceeding to execute his decree against 
the property in dispute : iV. was subsequently 
made a party to the suit under s. 73 of Act VIII 
of 1859. From the order granting the injunc- 
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tion'i^ appealed to the High €k)urt. Eeldy 
that this was not a proper ease for the issue of 
an tajunotion under s. 92. There was nothing 
to show that the property in dispute was in 
danger of being wasted, damaged or alienated 
by L. nor was tiie property in his possession. 
'The proper course would have been for 8. to 
have applied by petition for a postponement of 
the side, the attachment continuing. The 
Court ordered tlie injunction to be dissolved, 
and tiiat an order should be entered on the 
execution proceedings staying the sale pending 
S.'s suit, leaving it open to X. in case there 
should be undue delay to make application 
to the Court for an immediate sale. Rot 
LuTOHMBPUT Singh v, Sbcbbtaby op State, 

[zi Ap. 28 

2. Civil Procedure Code, 88. 92, 96— iSwif 

for compensation — Cause of action — Limitation 
Act XlVofliS59, 8. l,rZ.2.] A. having brought a 
suit against B,, obtained and issued, on the 24th 
July, 1868, an injunction against him under s. 92, 
Act VIII of 1859. The suit was on the 18th 
of Augfust, 1868, dismissed ; but no compensa- 
tion was awarded to B.^ under s. 96 of Act 
VIII of 1859, in respect of the injunction 
which had been issued against him. A. and B. 
both appealed, the former against the decision 
dismissing his suit, the latter for compensation. 
Both appeals were dismissed on the 23rd 
November, 1869 ; B.'s because it was engrossed 
on a stamp paper of the value of eight annas 
only. B.y on the 16th December, 1869, then 
instituted a suit against A. in the Small Cause 
Court, for damages in consequence of the 
injunction which A, had caused to issue against 
him in his suit. Beldj that B. was not 
debarred, by s. 96 of Act VIII of 1859, from 
instituting a suit against A. for damages, 
there not having been an award of compensa- 
tion under that section. The cause of action 
accrued from the time at which the plaintiff 
was first damaged by the wrongful injunction, 
continued as long as the injunction remained 
in force, and limitation began to run as soon 
as the injunction was at an end. Qiuere, 
Whether cl. 2, s. 1, of Act XIV of 1869, applied 
to the case. Semhle, It does not. Nanda 
KUMAB Shaha v. Gaub Sankab - V Ap. 4 

8. Contradictory affidavits — Irrepara- 

hie injury-^Letters Patent, 1862 ^ 1865 — Civil 
Procedure Code, ss. 92 <$• 94 — Appealable order.'] 
The plaintiffs being in possession of a certain 
mud dock used for docking and repairing 
vessels, and being threatened by the defendants 
with a suit to eject them therefrom, sued for 
specific performance of an alleged agreement 
between themselves and the defendants, under 
which they were, on certain terms, entitled to 
the use and occupation of the dock until the 
repairs of two of their vessels were completed ; 
and for an injunction to restrain the defend- 
ants from ejecting them until the completion 
of the repairs. In support of an application 
for an interim injunction to restrain the 
defendants from taking proceedings to eject 
the plaintiffs until their suit had been heard, 
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the affidavits of the plaintiffs stated that on 
the faith of the agreement one of their 
steamers had been docked and taken to 
pieces ; that the repairs could not be finished 
for a considerable time, and that the vessels 
could not bo removed from the dock without 
great loss and irreparable injury to them. 
The affidavits of the defendants denied the 
making of the agreements alleged by the 
plaintiffs, and set forth another agreement, 
under which they alleged the plaintiffs had 
been in possession of the dock, and which 
agreement having come to an end they were 
entitled to eject the plaintiffs ; they did not 
deny the loss to the plaintiffs which would be 
tiie result of moving the vessel before the 
repairs were completed, nor did they allege 
any delay in making the repairs, but they 
submitted that such loss would be the conse- 
quence of the plaintiffs' own act in docking 
tiieir vessels without any final agpreement 
having been oome to between the parties. 
The dock was situated in the district of 
Hooghly, and the defendants' suit for posses- 
sion, unless transferred to the High Court, 
would be tried in the Hooghly Court. There 
were facts which, in the opinion of the Court, 
went to show that the plaintiffs had acted 
bond fide. Eeld, (per Mabkby, J.) on the 
above facts, that inasmuch as the plaintiffs' 
statements, if true, raised a fair and substantial 
question for decision as to the rights of the 
parties, and looking to the inconvenience of 
allowing the same matter to be litigated 
simultaneously in different courts between 
the same parties, the plaintiffs were entitled 
to an interim injunction restraining the 
defendants from bringing their suit until 
the plaintiffs' suit was heard. S&mhle. — An 
inteHm injunction may issue although there 
is a contradiction on the facts. On appeal the 
Court was of opinion that, under the circum- 
stances, there was an equity which entitled 
the plaintiffs to be kept in quiet and undis- 
turbed possession of the dock until the repairs 
were completed ; and confirmed the order for 
an interim injunction, but modified it by res- 
training the defendants not from bringing 
their suit, but merely from executing any 
decree tiiey might obtain therein until the 
plaintiffs should have had a reasonable time to 
complete the repairs of their vessel. Although 
by file Letters Patent of 1865, the provisions 
of Act VIII of 1859 were not expressly made 
applicable to the High Court, as was done by 
the Letters Patent of \%^2, -^semhle, the order 
grranting the injunction was an order under 
8. 92. Act VIII of 1859, and therefore an 
appeal lay under s. 94. •Moban v. Rivbb 
Steam Navigation Company - - ziv 853 

4. Trade mark, restraining fue of — 

Fraudulent intention.] In an application for 
an injunction to restrain the use of a trade 
mark, it is not a sufficient defence to say 
there was no fraudulent intention, and that 
is no reason for not granting the application. 
Gbaham r. Kbb, Dods - - - iii Ap. 4 
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IVJTIHCTIOH — continued. 

5, Stay of sale.'] The plaintifib, who 

were in possession of certain premises, brought 
a suit to restrain the defendant from selling a 
share in them which he had attached in exe- 
cution of a decree upon a mortgage to him of 
that share, and to set aside the deed of mort- 
gage. According to the plaintiffs' case they 
(the plaintiffs) were in possession under a 
decree of Court obtained upon a mortgage 
executed to them by the executor of the will of 
the last proprietor under a power contained in 
the will, and the mortgagors to the defendant, 
who were the brother and the son of the testa- 
tor, had no interest in the property at the 
time of their mortgage to the defendant. The 
plaintiff applied for an ad interim injunction, 
and the Court granted the application. Rup- 
LAL Ehettby v. Mahima Chandba Eoy« 

[v254 

SSBENABAIN CHUCKEBBUTTY V, MiLLEB, 

[v 254 note 
d. Exeevtion of decree^ Family dwell- 
ing house — Suit for partition.'] A, obtained a 
decree ag^nst B. and others (Hindds), on a 
title of purchase from them, for possession of 
an undivided moiety of a dwelling-house, to 
the remaining moiety of which C. (a Hindu) 
aUeg^ he was jointly entitled, and that he 
and his family were in possession. On ^.^s 
proceeding to obtain execution of his decree, 
C. brought a suit, alleging that A, had obtained 
no title under his purchase, and prajring for 
partition of the property. On application for 
an interim injunction to restrain A, from exe- 
cuting his decree pending the partition suit, 
the Court granted the application. Anant- 
NATH Dey t». Mackintosh - - - vi 671 

7. Bight of wai/-~ Onmerehip of soil — 

Suit for trespass^ injunction, and to close doors. ] 
O. tibe owner of certain property, sold it in 
lots to different persons. The plaintiffs pur- 
chased a portion of the property, and obtained 
from (?. a conveyance, in which the southern 
boundary of the land purchased by them was 
stated to be " the land of the said G. out of 
which he has idlowed a passage six feet broad 
running almost straight west and east, and 
terminating on another passage leading, &c. ;" 
the deed continued, ** which two passages the 
said G. hath granted and allowed, and doth 
hereby g^ant and allow to" the plaintiffs. 
" their heirs, representatives, and assigns, and 
all other the purchasers of the northern 
portion of the said piece of land, &c., together 
also witii the right of the two passages for 
ingress and egress hereinbefore mentioned." 
In a second deSl conveying another parcel of 
land to the plaintiffs, G. said, with reference 
to the latter passage, " no one shall be able to 
throw sweepings or filth on the said road, or 
make it unclean ; if any one does at any time 
act thus, you wiU deal with hijoa. according to 
the laws in force." The defendant had become 
possessed of part of the northern portion of 
the land sold by O. and he also owned, under 
a distinct title, a house abutting on the lane in 
dispute, but having no doors opening into it. 
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Shortly before the institution of the present 
suit, the defendant constructed three doors 
opening on to the lane, two of which were 
used for the purpose of cleaning two privies 
on the defendant's premises, and Sie third was 
used by the defendant and his servants as a 
means of access to the lane. In a suit by the 
plaintiffs seeking damages for trespass, and an 
injunction against the alleged wrongful user 
of the lane by the defendant, and praying that 
he might be ordered to close the three doors, — 
held (per CoucH, C.J., and Markby, J., over- 
ruling the decision of Macphebson, J), that 
the plaintiffs had not such a property in the 
soil of the lane as would entitle them to pre- 
vent the defendant from making new doors on 
to the lane, and to restrain him from using the 
doors alreaidy made ; they had only a right of 
way : but an injunction was granted restrain- 
ing the defendant from using his door- ways 
for the purpose of cleaning Im privies or in 
any other manner so as to obstruct the free 
use by the plaintiffs of the lane. Madanma- 
HAN Sen V. Chandrae UMAB Mookebjee, 

[ixS28 

INJUNCTION TO BESTBAIN NUISANCE, SUIT 
FOB. 

See Lettebs Patent, cl. 12. 
Railway Company. 

INJUBT, ANTICIPATION OF. 

See Declabatoby Dbobee, Suit fob. 
Injunction. 

INJUBT TO NEI6HB0UBIN6 LAND BT USE 
OF WATEB. 

See Damages, Suit fob. 

IN3ANITT. 

See Hindu Law, Inhebitance, ex- 
clusion FBOM. 
MahomedanLaw, Inhebitance. 
Mubdeb. 

IKOLYESCY— Order and disposition^Speeific 
Appropriation — Insolvent Act (11 ^J* 12 Vict.^ 
0. 21), M. 23 <f* 24 — Jurisdiction — Cause of 
action.] St. 4* Co.^ merchants carrying on 
business at Glasgow, brought a suit against 
«/. C.y official assignee, who resided in Calcutta, 
as assignee of the estate of B. ^ Co., merchants, 
carrying on business at Calcutta, and 8m. ^ 
Co., merchants, carrying on business at London. 
St. ^ Co. alleged in their plaint that they were 
the owners of certain goods, and sold the 
same to -ff. ^ Co. and Sm. ^^ Co., and drew for 
the price on Sm, ^ Co., who accepted the 
drafts ; that the goods were shipped to B. ^ 
Co , at Calcutta ; that at the time when the 
acceptances were g^ven it was agreed upon 
between St. 4' Co., Sm. A- Co., and B. i* Co., that 
they should be met and paid out of the sale 
proceeds of the goods, " which were thereupon 
specially appropriated thereto ;" that Sm. & 
Co. and B. 4* ^* subsequently suspended pay- 
ment, namely, in December, 1866, and January 
1867 ; that in February, 1867, B. ^ Co. filed 
their petition in the Court for the Relief of 
Insolvent Debtors at Calcutta, having previous- 
ly delivered a portion of the goods, and endors- 
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ed the billB of lading for the remainder to 
J. S. 4" CO'i wl^o hftd notice of the insolvent 
state of Sm, ^ Co, and B. ^ Co., without any 
consideration and withont the consent or 
authority of St. k Co., although the acceptances 
had not been met or returned, or the goods in 
any way paid for ; that the proceeds arising 
from the sale of the goods had been handed 
over by J, 8. <j* Co, to J. C.y who threatened and 
intended to apply the same in pajrment of the 
general body of creditors of B. ^ Co, St. 4* Co. 
prayed that the rights of the parties to the suit 
might be declared ; that an account might be 
taken of what had been received by J. C. in 
respect of the proceeds of such sale ; that J. C, 
might be directed to pay to St. if^ Co. what on 
taldngBuch account might be found due to 
them ; that a receiver might be appointed ; 
that meanwhile J. C. might be restrained by 
injunction from paying over the same to any 
one except «S^. 4* C!o. On the case coming on 
for settlement of issues, the suit was dismissed 
by Norman, J., on the ground that, from the 
facts alleged in the plaint, the inference was 
that l^e goods were in the possession, order, 
and disposition of B. ^Co.^jr reputed owners, 
with the consent of St. 3f Co., within the mean- 
ing of s. 23 of the Insolvent Act ; and there- 
fore the goods and the sale proceeds rightly 
passed to «/. C as assignee ; and further that 
the Court had not jurisdiction to declare the 
rights of all parties as prayed for ; that the 
cause of action did not wholly arise within the 
jurisdiction, and it was not shown that leave 
had been granted to institute the suit. Held 
on appeal that the Court had jurisdiction to 
.entertain the suit, and the plaint sufficiently 
disclosed a cause of action. St ^ Co. had a 
right to have it tried whether they had an 
equitable charge upon the proceeds for the 
purpose of paying the bills. Sterling o. 
Cochrane - - - - i 0. C. 114 

2. C. S^ Co. merchants, carrying on bu- 
siness in Manchester, brought a suit against 
«/. C, official assignee who resided at Calcutta, 
as assignee of the estate of B. ^ Co., merchants, 
carrying on business at Calcutta, and 8. Sf Co. 
and M. ^ Co. and other merchants carrying on 
business in London and Glasgow respectively. 
C. jr Co. alleged in their plaint that under an 
arrangement with B. ^^ Co. and S. <f* Co. they 
shipped on the joint account of the three firms 
goods to B. 4 Co. at Calcutta, drawing for the 
price on S. ^ Co. who accepted their drafts in 
respect thereof ; that C. Jjr Co. had a one-third 
share in the above joint accounts ; S. ^ Co. had 
a one-third share, and S. ^ (Jo. and M, Jjf Co. 
had a one-third share between them; that 
the whole of the gfoods were purchased and 
paid for by C. 4* Ckt.; that at the time t^e 
acceptances were, given, it was distinctly 
agreed upon by all the parties that the bills 
should be met and paid out of the sale pro- 
ceeds of the goods, ** which wore thereupon 
specifically appropriated thereto;" that 8. ^ 
Co.y subsequently suspended payment in De- 
cember, 18G6, and B. ^ Co.y in January, 1867 ; 
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that in February, 1867, B. j- Co., filed their 
petition in the Court for the Relief of 
Insolvent Debtors at Calcutta, having previ- 
ously sold a portion of the goods, and deli- 
vered the remainder to J. 8. J^ Co., as agents, 
for sale on account of C. & Co., and the other 
parties interested, J. 8. <|> Co. being instructed 
by B. 4' Co. to hold the same toaseperate 
account of B. ^ Co.; that «/. 8. S( Co. had 
received the prooseds of tdie sale of the whole 
of the goods ; that the proceeds arising from 
the sale had been handed over by J. 8. 4* Ckt, 
to J. C, who threatened and intended to apply 
the same in payment of the general body of 
creditors of B. Jt Co. C. ^ C^. prayed that 
rights of the parties to the suit might be 
declared; that an account might be taken 
of what had come into the hands of J. C. 
in respect of the goods; that J. C. might 
be declared answerable to C, J^ Co. for the 
amount which should be found to be due to 
them on such account ; that C. ^ Co. might 
be declared entitled to the sum so found due 
for the price of the goods and other payments 
made by them on account of the goods ; that 
J. C. might be directed to pay to C. Sf Co. 
what should be found to be due to them on 
taking an account ; that the proceeds might 
be directed to be paid amongst the parties 
to the suit, according to their respective ^ares 
and interests therein ; and that, in the mean- 
time, J. C might be restrained, by injunction, 
from paying over the same to any one except 
C. (f* Co. On the case coming on for settle- 
ment of issues, the suit was dismissed by 
Norman, J., on the ground, that the Court 
had not jurisdiction to declare the rights of 
parties as prayed, and no cause of . action was 
disclosed against the official assignee. Held, 
on appeal, the Court had jurisdiction to en- 
tertain the suit, and the plaint sufficiently 
disclosed a cause of action. C. ^ Co. had a 
right to have the question tried whether, by 
the alleged arrangement, the proceeds of the 
goods were specifically appropriated to pay- 
ment for the goods, and the Court had dearly 
jurisdiction to compel J. C, the official assig- 
nee, to apply the proceeds, as far as they may 
have been specifically appropriated. Collib 
f). Cochrane - - - - i 0. G. 181 

8. -^- Order — Disposition — Specific appro- 
priati^m— Insolvent Act (11 ^ 12 Vict, o, 21) 
MS. 28 4 24.] In 1862 the plaintiffs former 
firm of J. 8. B. S^ B., of Manchester, entered 
into an agreement with 8. 4* Co., of London, 
and B, S^ Co., of Calcutta, to purchase and 
ship, on the joint account of the three firms, 
certain goods to B. ^ C!o., each firm taking 
one-third share of the profit or loss in the 
transaction ; and by the agreement it was 
stipulated as follows :— " J, 8, B. Sf B, to 
draw at six months on 8, Sf Co, for oost of 
goods, including packing charges ; said bills 
to be discounted (and domiciled) at Overend, 
Gnrney ^ Co, at 1| per cent, in excess of 
bank's minimum rate. B, Sf Co. to remit 
their three months' or six months' drafts as 
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may appear most desirable on S, ^ Co., in 
favour of X 8, B, S^ B., which Overendj 
G, 4* C((?M agree to take at 1^ per cent, above 
bank minimum rate for three months, and 
1^ per cent, for six months as provision for said 
six months' drafts. B. if Co., on sale of goods 
to specially remit proceeds to Overend, Oumey 
i^ Co, in. first class bills drawn in favor of 
Overend, Onmey Sf Co. Overeiid, Gnrney 
4* Co. agpree to give up B. Sf Co. drafts on 8» 
4* Co. on receipt of the said remittances 
under rebate. In the event ot S, ^ Co. 
being brought under cash advances, J. 8. B. 
Sf B. agree to find cash to the extent of one- 
third the amount." In 1863 J. S. B., one of the 
members of the firms of J. 8. B., ^ B., retired 
from the firm, which was carried on under 
the name of T. B. if Bro , and the agreement 
of 1862 was continued by that firm with the 
two other firms of 8. ^ Co, and B Sf Co. 
Under it certain goods were, in September, 
October, and November, 1866, purchased by 
the plaintiff, and shipped to B. Sf Co., on 
triplicate account, and bills were drawn by 
the plaintiff on 8. ^ Co., ba agreed, and 
were deposited with 4- C, Sf Co., not with 
0, Q. Sf Co. On the 2nd January, 1867, in 
consideration of the plaintiff taking on him- 
self all the risk attaching to the said goods, 
8. Sf Co. and B. Sf Co, transf srred all their 
right, title, and interest of the said goods to 
the plaintiff. This agreement was signed 
on behalf of B, ^ Co. by L. B. in his own 
name, one of the members of the firm then 
in London, who stated that he had the autho- 
rity of his partners for so doing. On this 
agreement being made, B, <J* Co,, by the 
direction of the plaintiff, handed over the 
goods and documents relating thereto to B. 
B. ^ Co., of Calcutta, on the 16th January, 
1867. B. 4* Co, stopped payment on the 
27th December, 1866, and J. H. R., the 
only partner of that firm then in Calcutta, 
filed his petition in the Insolvent Court there 
on the 7th February, 1867. L. B. filed his 
petition in the said Ciourt on the 1 8th May, 
1867. 8. 4* Co. stopped payment in Docem- 
oer, 1866. On the 16th March, 1867, an order 
of the Insolvent Court was made in the mat- 
ter of the petition of J. H. R,, and in pur- 
suance of this order B B. Sf Co. delivered to 
the defendant, as official assignee of the estate 
of the said J. H. R., the unsold goods in their 
hands, which had been transferred to them by 
B.^ Co. and the net proceeds of those which they 
had sold. Held by Norman, J., that the agree- 
ment of January 2nd was frau(lulent and 
void agfainst the creditors of B. ^ Co., under 
13 Eliz., c. 6, if not void under s. 24 of 
the Indian Insolvent Act. On appeal, held 
by Peacock, C. J., that the goods were sent 
to ^. 4* ^- on 9k special trust, and there 
was a specific appropriation of the proceeds 
binding in the case either in the insolvency 
or bai^ruptcy; that the agreement of Ja- 
nuary 2nd was valid and binding od the assig- 
nee of B. ^ Co.; that by it the property 
in the goods passed to T. B. ^ Bro. ; but 



IVSOLYIiJSiCY— continued. 
if it did not, the proceeds were speoifioaUy 
appropriated to taking up the bills of B, 4* 
Co. on 8. 4" C!o. ; and until tiiey were paid 
B, 4* Co. had no interest in the goods which 
could justify their assignee in stopping the 
remittance of the proceeds or of taking the 
property out of the possession of B. B, 4* 
Co. ; that the plaintiff was entitled to the 
proceeds with interest from the time the 
proceeds and goods were handed over to the 
assignee, and that the goods were not in the 
order and disposition of J. H, R. at the time 
of his filing his petition within s. 23 of 
the Indian Insolvent Act. Per MabkbT) J. — 
Each of the two firms and Barlow were in 
the outset part owners of these goods, and 
each became liable to the others to contribute 
his share towards the cost price thereof. In 
November, 1866, there ceased to be a binding 
agreement to remit the proceeds to O. O., 
4* Co., and no new agrreement was substitu- 
ted. The agreement of 2nd January did not 
renew the right to have the proceeds remitted 
for special appropriation, and it was more- 
over a fraudulent preference and void so far 
B& B. Sf Co, were concerned. On 16th Ja- 
nuary, when the goods were transferred to the 
plaintiff, he was merely a creditor, and there- 
fore a transfer for his benefit, within two 
months of filing petition of insolvency, was 
void under s. 2-1 of the Insolvent Act Barlow 
0. Cochrane- - - - - 11 0. C. 66 

4. Execution creditor — Attachment — 

Official As»ignee.^ The property of A, was 
attached under a decree obtained by B. After 
the attachment, but prior to the sale, A. was 
adjudicated an insolvent, and the usual vesting 
order was made. On the following day the 
agents of the Sheriff, by the order of the 
Official Assignee, sold the property attached 
for the recovery of the amount of 2?.'* decree, 
Sec., and the proceeds of the sale were handed 
over by them to the Official Assignee. Subse- 
quently the petition of the insolvent was 
dismissed. Immediately thereupon, on the 
same day, C, another execution creditor, at- 
tached the proceeds of sale in the hands of the 
Official Assignee. B. applied to the Court to 
order the Official As.signee to hand over the 
proceeds to the credit of his cause. On the 
same day ^ filed a fresh petition in the Court 
for the Relief of Insolvent Debtors, and a 
second vesting order was made. C. claimed 
that the proceeds of sale should be handed 
over to him. Btild that B. was entitled to have 
the proceeds paid to him. Winter v. Gartner, 

[i 0. C. 79 

6. Attaching creditor — Official Atttignee 

— Priority.'] A. obtained a decree against B., 
and in execution attached property of B, in 
Zillah Diuagepore, in January, 1868, which was 
sold on the 19th of March. In the meantime 
B. had been adjudicated an insolvent, and the 
usual vesting order wife made on March 6th. 
Notice of this order reached the Judge of 
Dioagepore after the sale, but before the sale 
had been confirmed, and the proceeds handed 
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over. Held that the Official Assignee was 
entitled to the proceeds of the sale. Indra 
Chandra Dooab v. Tasachakd Dooab, 

[ii A. G. 61 

6. Priority of Qffieial AsHgnee^ — Vest- 
ing order — AttachmefU of inoney in ewecfttion 
of decree']. In execution of a decree of the 
Small Cause Court, certain goods belonging to 
the judgment debtor, together with a sum of 
Bupees 227 in cash, were seized on the 22nd 
November ; and on the 30th, the Rupees 227, 
together with the proceeds of sale of some of 
the goods, were placed to the credit of the 
decree-holder in ^e books of the Court. On 
the 25th November, the judgment-debtor was 
declared an insolvent, and by a vesting order 
of the same date his estate was transferred to 
the Official Assig^nee. Heldj that the execu- 
tion was complete by the seizure of the money, 
and that the Official Assignee was not entitled 
to the sum of Rupees 227 as against the exe- 
cution creditor. Grish Chandra Roy v. Pra- 
8ANNA Kumar China - - - iv 0. C. 94 

7. Priority of Official Assignee — Vest- 
ing ocder — Sale in exeeiition of decree — Auction 
purchaser J] In September, 1867, A, obtained 
a decree against B., and on 12th January, 1868, 
caused a piece of land to be attached in exe- 
cution. On 17th April, 1868, it was sold by 
order of the Zillah Judge, and bought by C. 
Before this, however, the judgment-debtor, B,, 
had filed his petition in the Insolvent Court, 
and on the 6th March, 1868, a vesting order 
was made. On 24th July, 1868, the official 
assigpiee sold the premises by the order of the 
Insolvent Court. The purchaser at the last- 
mentioned sale now sued to recover the pro- 
perty from the purchaser at the sale in execu- 
tion of A,^s decree. Held (per Couch, C. J., 
Batlby, Kemp, and Jackson, JJ.),— that the 
vesting order passed the property to the Official 
Assignee, subject to being divested by a sale in 
execution of the decree ; that the sale in 
execution by order of the ZiUah Judge was 
legal notwithstanding the vesting order ; that 
the purchaser at the sale by order of the Insol- 
vent Court had no right to recover it from 
him. The attaching creditor had a right to 
have the attached property sold, and the 
money realized by the sale paid to him. Per 
Phbar, J.— The jurisdiction of the Zillah 
Judge to order the sale was not affected by the 
vesting order ; but before making the order 
for sale the Official Assignee should be heard ; 
and unless special reason be shown upon the 
Official Assigfnee's application, the execution 
proceedings should be stayed or set aside. In 
the present case it must be assumed that the 
judge made the order for sale in due course, 
and consequently that sale operated to pass 
the property out of the hands of the Official 
Assigpiee into those of the auction-purchaser. 
Anand Chandra Pal v, Panchilal Surma, 

[v P. B. 691 

8. Priorityof Official Assignee— Attach- 
ment before judgment — Civil Procedure Oode^ 
s, Sl-'Insolvent Act (11 ^* 12 Vict,, c, 21), 
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ss, 7 and 49.] The plaintiffs brought a suit 
against P. f^'Co., for the recovery of a sum 
of money with interest, and on 15th May 
obtained a prohibitory order for attachment 
before judgment under s. 81 of Act VIII of 1869, 
under which they attached, on the 17th of May, 
the right, title, and interest of P, ^ Co, in tho 
premises in which they carried on business in 
Calcutta. On the 20th of May, P. ^ Co, were 
adjudicated insolvents on the petition of other 
creditors, and the usual order was made vest- 
ing their estate and effects in the Official Assig- 
nee. On an application on behalf of the 
Official Assignee for an order releasing the 
property from attachment, the Court ordered 
the prohibitory order to be set aside, and the 
property attached thereunder to be released. 
Bank of Bengal v, Newton - - zii Ap. 1 

9. Execution creditor, right of against 

Official Assignee — Payment of proceeds of sale 
into Court,] A, obtained a decree against 
B, on 15th August, 1870, and an order 
for execution thereof on 8th September. In 
pursuance of such order the Sheriff attached 
certain property belonging to B. ; and by order 
of Court of 14th September the Sher&f waa 
directed to sell the property so attached, and 
the sale was fixed for 1st December. On 30th 
November B. filed his petition in the Insolvent 
Court, and the usual vesting order was made. 
On 1st December the property was sold by the 
Sheriff under the order of 14th September, 
and the proceeds were paid into Court. Held, 
that the execution-creditor was entitled aa 
against the Official Assigpiee to be paid out of 
the proceeds. AaA Mahomed Ali Shsraji 
U, JUDAH - - - - - -TiifiO 

10. Insolvent Act s, 24 — Voluntary assign- 
ment — Deposit of title deeds — Bight of Official 
Assignee] The firm of C, iV. ^ C7t?., Calcutta, 
had an account with a bank, of which B. was 
the manager, under an arrangement that the 
bank should discount bills accepted by C, JV, 
4' Co, to a certain amount, and that C, If, 
i* Co. should keep in the bank a oertain 
fixed diksh balance. In November R., finding 
that the limit of the discount accommodation 
had been exceeded and the cash account over- 
drawn, declined to discount any more bills 
.unless security were given for the amount 
then due to the bank. A.y the only partner in 
the firm of C. iV. ^ Co, then in Calcutta, 
verbally promised on 24th November to de- 
posit with the bank the title-deeds of the pre- 
mises in which C. N. ^ Co. carried on their 
business ; and in consideration of such pro- 
mise B. discounted further bills from 24th to 
29th November. A. sent to 2?. a letter on 25th 
November as follows : " In pursuance of the 
conversation the writer had with you yester- 
day, we now deposit the title-deeds of landed 
house property as security against our dis- 
count account." The letter enclosed certain 
title-deeds, of which B. acknowledged the 
receipt. R. subsequently discovered they were 
not the title-deeds which A. had promised to 
deposit, and of this he gave A. notice by letter 

21 
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on 28th Noyember. C. N, ^ Co., on 6th 
Koyember, 1870, soBpended payment, and by 
the oflual order their estate and effeots vested 
in the Official Assignee, who thereupon finding 
that the bank olaimed a lien on the deeds, 
brought a suit against the bank for recovery 
of them. Held that the deposit of tiie title- 
deeds was not void under s. 24 of the Insolvent 
Act. Miller v. The Crabtbred Mercantile 
Bank of India, London, and China, vi 701 

11. Proof of claim — Giving vp security — 

Jlealization of security.'] In 1870 the firm of 
8. M, ^ Co., of Calcutta, auiliorized A., of the 
firm of C. N. ^ Co,, also of Calcutta, to indent 
for them for iron from England. In pursuance 
of such authority, C N. 4* ^. ordered, 
through their London agents, P. P. Sf C^., a 
shipment of iron, which was duly shipped by 
-P. P. if Co., who drew against the said ship- 
ment two biUs of exchange for Rs. 10,000 and 
Rs. 1,484-10, respectively, on the firm* of 8. M. 
4r Co., in favor of C. JV. ^ Co. The bills, 
on presentation, were duly accepted by 8. 31 
if Co., and afterwards discounted by C. N. 
^ Co. with the Chartered Mercantile Bank, 
C. N ^ Co. at the same time depositing with 
the bank as collateral security for the pay- 
ment of the bills, the bill of lading for the 
iron shipped from England by P. P. Sf Co. 
Subsequently both 8. M. A* Co. and C. N. Sf 
Co. filed their petitions in the Insolvent Court, 
and were adjudicated insolvents. In the 
schedule of 8. M. J^ Co. the bank was in- 
serted as a creditor in respect of this trans- 
action for Rs. 11,484-10. When the bills of 
exchange became due, they were duly pre- 
sented for payment to the acceptors, but were 
dishonored, and protested by the bank for 
non-payment, and on such non-payment the 
bank sold the shipment of iron for which it 
held the bills of lading, and realized the sum 
of Rs. 10,073-12-6. The bank claimed to prove 
for the whole amount in the schedule against 
the estate of 8. M. Sf Co. Held, that the 
bank was only entitled to prove for so much 
as was due to it on the bills of exchanga after 
deducting the amount realized by the sale of 
the iron. In the circumstances of the case 
C. N, Sf Co. were interested in the shipment 
of iron as well as 8. M. ^ Co., and therefore 
there was no obligation on the bank to give' 
up the security before proving its claim, but 
it might have proved for the whole amount of 
the debt and retained the security. In the 

MATTER OF SHIB CHANDBA MULLIOK ViU 80 

12. Proof of claim — Dividend already 

declared. A claim was made against the estate 
of an insolvent in respect of certain bills of ex- 
ohange. on which dividends had been declared 
in favour of the present claimant by the Offi- 
cial Assignee on the estates of two ot^er 
insolvents, but which bills of exchange were 
also included in the present claim. Held that 
the dividends declared on the two other insol- 
vencies must be deducted from the amount of 
the claim, though no payment in respect of 
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the dividends declared had been actually 
made, In the mattes of Pabke Pittar, 

[Till 118 

18. Suit on promissory note endorsed 

hy an insolvent— - Right of Qffioial Assignee to 
intervene-- Civil Procedure Code, s. 73.] In a 
suit brought on a promissory note, dated 15th 
February, 1872, made by the defendant and 
payable to one L., and endorsed by L. to the 
plaintiff for value, it appeared in evidence on 
the hearing of the case as an undefended 
cause, that L. had been insolvent, and that the 
note had been delivered to him and endorsed 
by him to the plaintiff between the dates of 
his obtaining his personal, and his final, dis- 
charge, and the suit was oidered to stand over 
and notice to be given to the Official Assignee. 
On an application by the Official Assignee 
that the suit should be adjourned, and the 
OfiBcial Assignee be ailded as a party* the Court 
held, that he had a right to intervene, and an 
order was made postponing the hearing of 
the suit for a month to enable the Official 
Assignee to institute a suit on the note. Kbllt 
V. Hanlon - - - - - x Ap. 23 

14. Rules of Insolvent Court-- Rule 25-' 

Leave to defend suit without fees'\ — Leave 
granted to the Official Assig^nee under Rule 25 
of the Rules of the Insolvent Court to defend, 
a suit without paying Court fees. Hibalai. 
Seal v. Sohilleb - - - - vii Ap. 61 

nrSOLVENT ACT (11 & 12 YUst^ o. 21). 

See iNSOLVENCfY, 

, ». 5 — Jurisdiction — Residence — Letters 

Patent, cl. 18.] The petitioner came down from 
Cawnpore, where he had resided for some time, 
to Calcutta, to file his petition. He stated 
that he intended to settle in Calcutta on 
obtaining his discharge. Held, that his being 
in Calcutta under tiiese circumstances did 
not constitute residence. Held also, that by 
ol. 18 of the Letters Patent, the jurisdiction of 
the Insolvent Court has been narrowed to the 
Bengal Division of the Presidency of Fort 
WilUam, — i. e., that portion of the Presidency 
over which the authority of the Lieutenant- 
Qovemor of Bengal extends. Semble.^Vndet 
s. 5 of the Insolvent Act, the residence of the 
petitioner must be within the local limits of 
the ordinary original jurisdiction of the 
High Court In the mattbb of Tibtkins, 

[i 0. 0. M 

2. Jurisdiction — Insolvent trader — 

"Reside.''] The worti * reside ' in s. 6 of 
the Insolvent Act, when applicable to the 
insolvency of traders, includes an occupation 
for the purpose of trading, whether or not 
accompanied by sleeping or dwelling. In the 
matteb of Howabd Bbothebs - - zi 254 

8. — Jurisdiction of Insolvent Court — 
Bond fide residence.'] An insolvent who is not 
a European British subject must either be a 
bond fide resident in Calcutta at the time he 
presents his petition, or a trader carrying on 
business in Calcutta, otherwise he does not 
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•ome within the jorijidiotion of the Oonrt 
under the Aot. In tea matter of Ta&inet 
Chubn Goho - - - - li Ap. 26 

,s. 6 — Vgryication oftehedule by affidavit 

— Nonappearance of insolvent.^ In an applica- 
tion by insolvents for their personal discharge, 
the trustee under the bankruptcy of one R. in 
England appeared, and it was ordered that 
the further hearing should stand over with 
ad interim protection, and that the insolvents 
should amend their schedule ; at this hearing, 
A,t one of the insolvents, was examined ; on 
another application for personal discharge, 
it appeared that, subsequent to the former 
order, A, had left India on account of ill- 
health, and was, therefore, unable to verify 
the schedule. No opposition was entered, and 
the other insolvent Jf., the partner of A., 
was in Court. Held^ it was sufficient for the 
schedule to be attested by JIf., but the Court 
directed that an affidavit of A. should be 
obtained verifying the schedule, sworn before 
a notary public or the British Consul. Personal 
discharge was allowed. In thb matter of 
Anstruthbr - - - -xiAp. 84 

, 8. 7 — Diseharge — DitmUsal of petition — 

Porter to set aside order of dismissal when 
fratid is shonm.'] When an insolvent has 
obtained his discharge, a Commissioner has no 
jurisdiction, on the application of some of the 
creditors, to make an order dismissing his peti- 
tion, and ordering the estate and effects of the 
insolvent in the hands of the Official Assignee 
to be made over to certain persons on behalf 
of the creditors. The petition being dismiss- 
ed the property revested in the insolvents. 
The Court which passed the order dismissing 
the petition, upon finding such order had been 
obtained by fraud, has power to set aside the 
order. In the matter of the Petition of 
Bam Sebak Misser - - - - vi 810 

8. Power of Court — Application to 

withdraw Petition — Consent of creditor.'] The 
Insolvent Court has no power to allow an 
insolvent to withdraw his petition of insol- 
vency, on the ground that he has made a 
compromise with his creditors. Where, how- 
ever, the Court is satisfied that all parties 
concerned desire to take the matter out of the 
hands of the Court, it will dismiss the peti- 
tion, even though there is no ground arising 
out of the facts of the case why the petition 
should be dismissed. In the matter of 
Pyari Chand Mittbr - - - vi 558 

8. Distress — Vesting order — Tifne of 

operation of — Priority of O/ficiai Assignee.] 
A distress levied after the filing of the petition 
€ft insolvency, but before the vesting order is 
drawn up, is, under ss. 7 and 22. invalid as 
against the Official Assignee. A vesting order 
is made when it is given by the Court, and not 
at the time it is drawn up, sig^ned, and sealed. 
In the matter of Bodry - - - v 809 

, s. 9 — Revocation of adjudication — Notice 

to creditors — Practice.] Certain persons had 
been adjudged insolvents under s. 9 of the 
In«oly«nt Aot, but no schedule had been filed 



INSOLVENT ACT (11 k 13 Viet.» o. 91), g. O-^ocntd. 

and no claim proved. To an application on 
behalf of the insolvents after notice to the 
Official Assignee and to the attorney for the 
petitioning creditors for an order setting aside 
the adjudication on the ground that they had 
come to an agreement with their creditors, it 
was objected that notioe must be given to all 
the creditors before the adjudication could be 
annulled. The Court held that the objection 
must prevail, but refused to make any order. 
If the adjudication were improper, it could not 
be set aside : if proper, a schedule must be filed 
in the usual way. In thb matter of Raj- 

NARATAN PaL - - - - Xiii Ap. 20 

, 1. S3. 

See 8. 7. 
, ss. 38 and 24. 

See Insolvency. 

, s. 88 — Right of owner to swi assignee.] Per 

Peacock, C. J., and Markby, J.— An order 
under s. 26 of the Insolvent Act does not 
prevent the owner of the property which is 
the subject of the order from suing the 
assignee to establish his right to it. Barlow 
c. Cochrane - -' - - u 0. C. 56 

3. Jurisdiction of Insolvent Courts 

Order to deliver property to the Qfficial 
Assignee.] The Insolvent Court has a discre- 
tionary power, under s. 26 of the Insolvent 
Act, to order any person who has the possession 
of, or has under his power or control, any 
property of the insolvent, to deliver over 
such property to the Official Assignee. In rb 
Dwarkanath Mittbr; Ratanmani Dam 
V. Miller - - - - - iv 0. C. 68 

8. Jurisdiction.] Per Norman, J. 

(Paul, J., dissenting).— The Insolvent Court 
has power, under s. 26 of 11 & 12 Vict., 
c. 21, to order any person who is in possession 
of, or has under his oontrol, any property 
alleged to belong to the insolvent, to deliver 
such property to the Official Assignee. In thb 

llATTER OF AdJUDHIA PRASAD ; JAIRAM 

GiR 0. Miller - - - - vii 74 

, s. 86 — Practice-^ Counsel.] A person 

from whom property is sought to be taken 
under s, 36 of 11 & 12 Vict., c. 21, is entitled 
to be represented by counsel! In the matter 

OF NOLITMOHUN DoSS - - li Ap. 88 

3. Abatement of suit — Death of 

party instituting proceedings — Bepresentative.] 
Proceedings in the Insolvent Court do not 
necessarily abate by the death of the party 
who institutes such proceedings. There is 
nothing in the Indian Insolvent Act, or in 
the rules of the Court, which prevents the 
Commissioner from allowing the proceedings 
to be carried on by the representative of such 
deceased party, he being interested in them. 

In the MATTER OF RAM SbBAE MISSBR ; 

Paltu v. Janki Prasad ; Ramzan Ali v. 
Janki Prasad ^ - - - vi 119 

, 8. 40—32 4' 33 Viet., 0. 71 (The Bank^ 

ruptcy Act, lSe9)^Proof of daim-^Breach of 
contract — Unliquidated damages.] A claim for 
unliquidated damages arising out of a breach 
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continued, 

of contract, was allowed to be proved in the 
Insolvent Court under a. 40, Insolvent Act. 
8amble,—l!he provisions of the English Bank- 
ruptcy Act with regard to such claims apply 
to India. In the mattbb of Omertolall 
Daw - - - - - -xiiiAp.2 

2. Sale of mortgaged property —^2 ^ 83 

Viet,, 0.71 (The Bankruptcy Act, ISQ9)— Rules 
78 to 81.] The insolvents filed their petition 
on 17th March, 1873, and obtained their final 
discharge on 2nd September, 1873. After their 
discharge a creditor, to whom they had mort- 
gaged certain property, made an application 
for the sale of the mortgaged properties, and 
the petitioner prayed for an order for an account 
of what was due on the mortgage, and for a 
Bale under the conduct of the Official Asig^nee ; 
that he should be at liberty to bid and set-off 
the amount of the purchase against the sum 
due to him ; that if any other person became 
the purchaser, the proceeds should be paid to 
him in liquidation of his debt, and that, after 
crediting that amount, the applicant might 
rank as a creditor to the estate for any remain- 
ing balance. The Court ordered the sale to 
be made as prayed in the petition, the Official 
Assignee to reserve a price on the property, 
«nd duly advertise it for sale ; if not sold by 
public auction, application should be made to 
the Court by the Official Assignee for leave 
to sell by private contract. In the hatteb 
OF Howard Brothers - - ziii Ap. 9 

— -, t. 42 — Preferential claims — Costs — 
Enropea/n assistants and Native workmen 
of insolvent firm.'] The application for pay- 
ment under s. 42 of the Insolvent Act must 
be taken to imply consent to a dissolution of 
the contract of service by the filing of the peti- 
tion. Claims, therefore, by servants of insolvent 
firm only allowed up to date of insolvency, not 
to the end of the month. Claim of servant 
who had left insolvents service before date of^ 
insolvency, allowed but only for so much as 
accrued due to him within the six months pre- 
vious to insolvency. Sum agreed to be paid to 
an assistant as extra salary or remuneration 
for making up insolvent's statement to be laid 
before the creditors, disallowed. Costs of 
the applications allowed out of the estate. 
One claimant was manager of the insolvents' 
business at Simla on salary of Rs. 350 per 
month, up to 1 1th April, 1867, when one of the 
partners wrote to him, promising him commis- 
sion to make his salary up to Rs. 500. During 
the six months previous to the insolvency 
he had received Bs. 3,100, being more than 
the salary claimed for six months. Claim 
disallowed. In the matter of Parke 
PiTTAR & Co. - - - - vi Ap. 144 

, 88. 72, 78 — Evidence not in writing — 

Appeal.] Where the evidence has not been 
tiucen down in writing as provided by s. 72 of 
the Insolvent Act, the evidence cannot be gone 
into on appeal under s. 73. In the matter 
OF Adjudhia Prasad ; Jairam 6ir v. Mil- 
ler - - - - - -vii74 
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f 8. yS-- Appeal — Power of CommissionerA 

A Commissioner has no power, under s. 73 of 
the Insolvent Act, to extend the time for pre- 
senting a petition of appeal from an order of 
the Insolvent Court. In re Gholam Rasul 
Khan - - - - - - i 0. C. 180 

2. Power of Commissioner— Attachment 

of property, appplication for.'] The gomasta 
of an insolvent claimed to retun certain pro- 
perty as against the insolvent, and disobeyed 
an order of Court that he should make over 
the property to the Official Assignee, where- 
upon an order of attachment was made abso- 
lute against him. Before such order was made 
absolute, the gomasta and another person had 
obtained a money-decree against one li. Held, 
the Commissioner has no powers except those 
conferred by the Act, and therefore could not 
grant an application bv the Official Assignee 
that half the amount of the decree still in the 
hands of M. should be attached and brought 
into Court. In re Khbttset Das - iii Ap. 14 

8. Civil Procedure Code,s, S42^Appeal 

from Commissioner of Insolvent Court — Security 
for costs.] S. 342 of Act VIII of 1859 does not 
apply to appeals from the orders of a Judge 
sitting as a Commissioner of the Insolvent 
Court. The right of appeal is given by s. 73 of 
the Indian Insolvent Act, and the Court cannot 
impose on the appellant a condition that he 
shall give security for the costs of such an appeal. 
In the matter of Ram Sebak Misser, t 179 

4. Security for costs '^ Nonappear^ 

ance of insolvent.] On an application for 
deposit of security for costs in an appeal 
by an insolvent under s. 73 of the Insolvent 
Act, in a case where the insolvent had been 
sentenced to imprisonment under s. 50 of the 
Act, and it was shown IJiat he had absconded, 
the Court declined to make any order for 
security for costs, but refused to hear the 
appeal unless the insolvent was present. In 

THE MATTER OF GHASSEERAM - ZV Ap. 10 

, 8. 86 — Entering up judgment against 

insolvent for nonappearance.] The insolvent 
not appearing when his petition came on for 
hearing, an order was made on the application 
of the Official Assignee that the insolvent 
should attend on a day fixed for the purpose 
of being examined : the order to be served on 
him in the meantime. On the day fixed he did 
not appear, and an application was granted 
that judgment should be entered up against 
him under s. 86 of the Insolvent Act. That 
section was not repealed by Act XIV of 1870, 
In the matter of Costello - viii Ap. S7 

IISTALMENT3, HOHET PATABLE BT. 
See Bond. 

Civil Procedure Code, s. 206. 
Limitation Act XIV of 1869, 
8. 1, CL. 10 ; 8. 20. 

nrSTALMEHTS, PROMISSORY lOTE PAYABLE 
BY. 

See Civil Procedure Code, s. 7. 
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nrSnUVCS— Total lost-'Notice rf abandon- 
ment.^ A cargo, oonsistlng of railway slee- 
pers, was insm^ by the plaiutifiEs in the ship 
Heimdhal from Gkography Bay to Calcutta, 
and expressed in the policy to be warranted 
from sdl risks, except total loss. In proceed- 
ing up the river Hooghly, in charge of a pilot, 
on the 80th April, tibe ressel grounded on the 
RungafuUa Sand, heeled over, and lay im- 
bedded in the sand. Endeavours were made 
unsuccessfully to get her off. On 5th May, 
Lloyd*s surveyor inspected the vessel, and 
reported that, considering her position, the 
state of the tide at that season, and the 
expense of getting her off, it was nnadvisable 
to go to further expense in doing so ; and that 
the cost of repairs would, in all probability, 
amount to much more than the value of the 
ship when repaired. Some of the sleepers had 
been then jettisoned, and the surveyor recom- 
mended that the vessel and cargo i^ould be 
abandoned, and sold by public auction to the 
highest bidder. Attempts were made, but 
unsuooessf ully, to get some of the cargo off. 
and the sleepers were of such a quality that 
they would not float The consignees accord- 
ingly caused the ship and cargo to be sold by 
public auction in Calcutta on 12th May. 
Ko notice of abandonment was given. The 
sleepers realized the sum of Rs. 450. The 
purchaser hired boats and began unloading the 
ship; he unloaded 78 sleepers in all. On 14th 
Hay the ship floated off and came up the river, 
wi^ the rest of the cargo in saf et^, proving 
not to be so much damaged as was supposed. 
In an action on the policy of insurance, 
held, that there was not such a total loss of 
the cargo as entitled the plaintiffs to recover 
as for a total loss without giving notice of 
abandonment. Beld, on appeid^^ Phsab and 
Macphbbbon,JJ.— The plaintifb failed to prove 
any necessity for the sale of the ship, or that it 
was impracticable to convey the sleepers, or 
a material portion of them, to their destin- 
ation. But if the insured were legally j ustified 
in abandoning and claiming as for a total loss, 
notice of abandonment ought to have been given. 
The condition and behaviour of the ship when 
«he got off the shoal should be looked at as in- 
dicating her real state and strength while she 
was on it. Per Paul, J.— Considering upon the 
evidence of the circumstances at the time of the 
sale that the ship was not worth repairing, and 
that she was expected to sink at any time, the 
sale of her was justiflable. The sale of the 
cargo was also justifiable ; it oould not have 
been carried, in a mercantile sense, on shore, 
much less to its destination. The sale caused 
a total loss, and there was no need for notice 
of abandonment. East Indian Railway 
Company v. Australasian Insubancb Com- 
pany - - vi 818, S. C. on appeal, vii 847 

nrTEHTIOH OF PARTIES AS EVIDEICED BY 
THEIR ACTS. 

See Estoppel. 
Evidence. 

Reqistbation Act XVI of 1864, 
8. 18. 



IITEREST. 

See Contribution, Suit fob. 
Hindu Law, Usuby. 
Mahomedan Law, Usury. 
Mortoagb. 
Regulation XV of 1793. 

8. — Execution of decree — Interest on 
metne profit*-^ Act XXIII of 1861, #. 11 ] 
When a decree is silent as to interest, the 
Court executing the decree has no power to 
award interest Act XXIII of 1861, s. 11, 
refers only to questions of amount of interest 
or mesne profits which are left open and not 
determined by the decree. Mosoodun Lall 
t^. Bbkarsb Singh - - - Sup. ToL 608 

Abdul Ali v. Bibi Ashruffan, 

[vii Ap. 80 note 

8. Decree of Priffy Council — Mesne 

Profite — Coett.^ In a suit to recover certain 
property, the plaintiff obtained a decree for a 
portion thereof, but on appeal the High Court 
reversed the decree, and aeclared him entitled 
to the whole On appeal to the Privy Council 
the decree was, that the decision of the High 
Court be ''reversed with costs," and l£e 
decree of the first Court ** affirmed with costs." 
On this the first Court ordered the restitution 
of the property with wasilat, and also Uiat 
the defendant should obtain interest on the 
costs both of the first Court and of the Privy 
Council : but he disallowed the costs of the 
High Court as not being expressly awarded by 
the Privy Council decree. Held^ the defendant 
was entitled to mesne profits. Interest on the 
costs of the Privy Council should not be 
given, the decree being silent on the point ; but 
the costs of the first Court would carry 
interest. The words "with costs" in the 
portion of the decree of the Privy Council 
affirming the decree of the first Court, mean 
the costs of the prooeedings in the High Court. 
GuRUDAS Rai 0, Stephens - - xiii Ap. 44 

4. Bond.'^ When a bond is silent as to 

any interest to be allowed after the due date 
of the bond, it is in the discretion of the Court 
to fix the amount of interest, if any, to be paid 
from the due date of the bond to the date of 
the -commencement of suit. Sitanath Bosb 
V Mathura Nath Roy - - ii Ap. 10 

5. — Costs — Execution of decree — ProcC' 
dure,'\ The Court in executing a decree has 
no power to allow interest on costs when not 
mentioned in the decree. The proper course 
for obtaining such interest is to apply to the 
Court which passed the decree to amend it. 
Ulfutunnissa v. Mohan Lal Sukal, 

[vi Ap.'8a 

6. Decree for interest without specifying 

dateJ] A decree directed that from the origi- 
nal cause of action to date of suit, and from 
date of suit to date of decision, interest should 
be given at 12 per cent. ; and from date of de- 
cision to date of liquidation, interest should be 
given without specofying the rate. The Judge 
gave 12 per cent, for this period, and an app<Md 
from his order, on which it was contended that 
no rate being specified, no interest oould bo 
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ffiren, wits dismiflsed, 

UJLL HOOKSBJBB - 



LAL0N MaJ7I V. BbHABI 
- Yil Ap. 80 

7. (x?*^ — SxeotUion of decree of Privy 

Connoil — Cotte of translation and printing^ 
Where, on appeal to the Privy Council, it was 
ordered that the deoroe of the High Court be 
reversed with £276 12«. 2d. costs, and that the 
decree of the Zilla Court be affirmed with costs 
in the Courts below, in execution of the decree, 
it was heldf that the decree-holder was entitled 
to the costs of ttanslation and printing* incur- 
red by him for transmission of the record to 
the Privy Council, and that he was entitled to 
interest upon those costs, but not to interest 
upon the said £276-12-2. Hadan THakub v. 
tiOPBZ - - - - - iz Ap. 22 

Umatitl Fatima. V, AZHUB Ali, 

[iz Ap. 28 note 

SaBODA PBASAD MaLLICK V, LUOHMIPAT 

Sing Dugab (where, however, Mabkby, J. 
dissented from the practice) - iz 23 note 

8. Act XXXII of IS^d-- PromUsory 

note payable on demand.'] In an action for the 
balance due on a promissory note payable on 
demand, the Court refused to allow interest, 
there being no proof of a demand in writing. 
Bank of Hindustan, China, and Japan, 
«. Wilson - - - - - i 0. 0. 41 

9. — Payment into Court in satisfaetion of 
decree.'] When a payment is made into Court 
by a judgment-debtor in full satisfaction of 
the decree, but which the Court accepted and 
retained as a payment on account, the judg- 
ment-creditor can have no right to claim in- 
terest upon the whole amount of his decree. 
The Court executing the decree has a discre- 
tion in allowing interest, which will not be 
interfered with in special appaal. 'Pabbsnath 

MUKHOPADHYA U. KiSTO MOHUN SAHA, 

[iii Ap 106 

10. — Arrears of rent.] It is in the dis- 
cretion of the Court to allow interest on ar- 
rears of rent. Sattyanand Ghosal v. Zahib 
SiKDAB - - - - - vi Ap. 119 

11. Beng. Act VIII of 1869, s. 21— 

Date of interest,] Under Beng. Act VIII of 
1869, 8. 21, it is discretionary with the Judge 
to g^ve iniierest at 12 per cent. ; he is not ob- 
liged to award interest to that extent. Dhibaj 
l^ATAB CaAND V, Dbbkumabi Dbbi, 

[vii Ap. 26 

12. — Bond — Payments on — Mode of calcu' 
lating interest.] Where payment was made 
upon a bond, the amount paid being less than the 
interest due, held^ the payment ought to go to 
reduce the amount of interest due, and the 
creditor in a suit upon the bond was entitled 
to a decree for the principal and balance of in- 
terest up to date of decree. Lughmbswab 
Sing v, Lutf Ali Khan - viii P. C. IIO 

18. — — Rate of interest — Bond payable by 
instalments — Penalty — Usury — Ziquidated 
damages,] The defendant executed a bond in 
favour olT the plaintiff, by which he agreed to 
IM^ *f iaUttn at 8 annas per cent., month after 



mEXBSt^continued. 

month, and to repay the principal monev with- 
in the period of three years." It was further 
stipulated in the bond that, " should I fail to 
pay the principal and interest as agreed upon, 
I shall pav interest at 4 per cent per mensem 
from the date of this bond to that of liquida- 
tion." The defendant made default in pay- 
ment. Held, in a suit brought on the bond, 
that the stipulation in the bond for the pay- 
ment of interest at 4 per cent, per mensem 
was in the nature of a penalty, and the plain- 
tiff was only entitled to recover interest at a 
reasonable rate. In this case 1 per cent per 
mensem was given. BiCHOOK Kath Panday 
V. Ram LooHiTN Singh - - - zi 185 

14. Usury — Act XXVIII of 1866, 

s. 2 — Liquidated damages — Penalty ] The 
plaintiff advanced money to the defendants on 
an ikrar, by which it was agreed that he was 
to allow them to draw on him to the extent of 
Rs. 20,000 within three years, the plaintiff to 
repay himself by having an ijara of the de- 
fendants* share in certain property which his 
loan was to aid them in recovering. A 4-anna 
share of the profits, after deducting Govern- 
ment revenue and expenses, was to go in pay- 
ment of interest on the money lent ; half of 
the remaining three-fourths to go towards pay- 
ment of the principal, and the other half to 
the defendants. If, at the end of the term, 
any balance reuLained due to the plaintiff, the 
defendants were to pay it with interest at 18 
per cent. If the defendants failed to give the 
ijara, they agreed to pay the amount borrowed 
with interest at 6J per cent, per mensem. 
The plaintiff advanced the money and obtained 
a receipt therefor from the defendants. The 
defendants failed in giving the plaintiff the 
ijara. In a suit brought to recover the sum 
lent by the plaintiff with interest, the first 
Court gave a decree for the plaintiff for the 
sum claimed with interest at the higher rate 
stipulated for in the ikrar, vt£., 75 per cent. 
On appeal by the defendants to the High Court 
the contention was raised that the rate of in- 
terest amounted to a penalty which the Court 
would not enforce, and that the contract was 
unreasonable and oppressive in character. 1?he 
Judges differed in opinion, Bibch, J , holding 
that the contract was inequitable and oppres- 
sive, and that, notwithstanding the repeiU of 
the usury laws by Act XXVIII of 1855, the 
Court was not bound to decree interest at the 
rate stipulated for by the parties ; and Mabkbt, 
J. (whose opinion prevailed), being of opinion 
that, since the passing of Act XXVIII of 1855, 
there was no legal restriction on the rate of in- 
terest ; that the stipulation for interest at 75 
per cent, was not a penally, but an ftltematiVd 
stipulation for interest at a higher rate on thff 
happening of events under which the lender 
incurred a greater risk, and that the oontraefr 
should be enforced. Held (on appeal under 
ol. 15 of the Letters Patent), that the stipula- 
tion in the ikrar for interest at 75 per oent^ 
was not in the nature of a penalty, nor was it 
an alternative stipulation ; it was an estimate 
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hj the parties of the damaf eo to which the 
plaintiff would be entitled in the event of a 
breach of the contract by the defendants in not 
giving the ijara. Omda Khakum v, Bbo- 

JBNDBO COOMAB ROY CHOWDHBT - zii 461 

15. stipulation in bond — Penalty,"] 

The plaintiff lent the defendant Rs. 700 on 

.an agreement that it should be repaid with 
interest at 8 annas a month, by instalments ; 
if not repaid in four years t^e interest to be 
paid on the sum advanced was to be at 1 
per cent a month. In a suit after the four 
years had elapsed to recover the loan with 
interest, the Courts below held that the stipu* 
lation as to the higher percentage was a 
penalty, and refused to give interest at that 
rate. On special appeal the High Court reversed 
their decisions and allowed interest at 1 per 
cent, per mensem. Pbbtambub Chattsbjeb 
V, Ejllbeohubn Boy - - - zi 187 note 

16. Where interest at Bs. 2-8 per month 

was stipulated for in a bond, and it was object- 
ed in a suit on the bond that the rate was 
exorbitant, it was lield, the Court was justified 
in ^ iving interest at that rate up to date of 
decree, that being the agreement between the 
parties at the time of making the contract. 
After decree, 12 per cent, per annum was 
given. Bashbssub Submah v. Kalbbkanatu 
SUBMAH - - - - > li 188 nots 

17. In a bond executed by the defendant 

in favour of the plaintiff it was stipulated that a 
loan should bear interest at Rs. 1-8 per mensem 
for three months, when the principal and in- 
terest were to be repaid, and in the event of its 
not being then repaid, an enhanced rate of 
interest at 5 per cent, per mensem should be 
payable from the date of the execution of the 
bond to payment. A decree was given in a suit 
on the bond in accordance with the terms 
thereof, and on appeal to the High Court on 
the ground that the stipulation for interest at 
6 per cent, per mensem was a penalty, and 
would not be enforced, the Court dismissed the 
appeal with costs. Sohodea Bibeb v. Deen- 
DYAL Lal ~ - - - - zi 188 note 

18. • Inttalments — Penalty — Liquidated 

damages. ] A . executed an instaiment-bond for 
Bs. 1,000, in favour of B., in which he stipu- 
lated that from the year 1271 (1864) to 1275 
(1868), both inclusive, Bs. 200 should be paid 
in the mouth of Jaishta (May 13 to June 12) 
in each year, and that " in the event of any 
instalment being then due, all the remaining 
instalments should be deemed lapsed, and the 
principal should be paid with interest at the 
rate of 10 per cent, per mensem^ from the date 
of the instalment-bond." The first instalment, 
which fell due on the last day of Jaishta, 1271 
(12th June, 1864), was paid only on the 18th 
Falgun of the same year (13th February, 1866), 
other instalments were paid in Jaishta 1272, 
1273 (1865, 1866). B. accepted payment of 
these instalments as part of payment of the 
principal sum due to him, and never made any 
4<Mnft&d for interest under the terms of^e 
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bond. The further instalments due in Jaishta 

1274 and 1275 (May 18th to June 12th, 1867 
and 1868), were never paid. On 13th Eartic, 

1275 (30th October, 1868), B, sold the bond 
and all his interest thereunder to C. for Bs. 
800. On 2nd Jaishta, 1276 (14th May, 1868), 
C. brought a suit against A. for the whole 
amount of the bond with interest thereon at 
10 per cent, per mensem, from the date thereof 
till the date of suit — namely, Bs. 6,099, less the 
amount Bs. 600, which had been realized by 
B. in the three instalments for 1271, 1272, and 
1273 (1864, 1865, and 1866). The Judge award- 
ed him only the amounts of the unpaid instal- 
ments for 1274 and 1275 (1867 and 1868), 
namely, Bs. 400, with interest from the date of 
the instalments tUl date of suit atone per 
cent, per mensem^ in all Bs. 488 odd, propor- 
tionate costs and interest on all at one per 
cent, per mensem till date of realisation. On 
appeal to the High Court by C, held that the 
clause in the bond relied on was a mere penfdty 
clause. The original obligee of the bond having 
waived the exaction of any penalty, C. was not 
entitled to more than the Judge had awarded 
him. BoLEY DoBEY V. SiOESWAB Bag Baboo 
Boy Kub - - - - - iv Ap. 09 

19. Stipulation in bond — Penalty.'\ A 

bond stipulated that the loan secured thereby 
should be payable in five months with interest 
at 2 per cent, per month, and if not then 
repaid, interest at 5 per cent, per month 
should be charged. In a suit on the bond in 
default being made in payment, the defendant 
pleaded that the higher rate of interest stipu- 
lated for in the bond could not be enforced as 
being contrary to Hindu law, and in the nature 
of a penalty. Held, that the Court was bound 
to give effect to the contract entered into by 
the parties, and would not therefore look on 
the higher rate of interest as a penalty. Bbo- 
JOKiSHOEE Boy v. Madhub Pebsad Missbb, 

[zii 456 note 

In the matteb op Nobo Coomab Bose. 

[zU 457 note 

20. A kabuliat contained a clause that 

*^ in default of a kist, that is failing to pay the 
malguzari on the day fixed for (paying) instal- 
ments, I shall pay the zemindar's malguzari 
with half as much again." In a suit for arrears 
of rent due under the kabuliat. Held that the 
stipulation to pay half as much again, t. e,^ 
interest at 60 per cent., was in Hie nature of a 
penalty which the Court would not enforce, 
and interest was given at the ordinary rate. 
HimBULLUBH Nabaik Sinoh V. Genda Ma- 
HABAJ ----- zii 478 note 

INTEREST, DISCRETION OF COURT IN ALLOW- 
ING. 

See Special Appeal. 
INTEREST ON AMOUNT OF APPEAL. 

See Benq. Civil Coubts Act, a^ 22. 
INTEREST, RECEIPT OF, IN ADVANCE. 

See Pbinoipal and Subbty. 
INTERPLEADER SUIT. 

See Bailmbkt. 
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INTEBVEHOB. 

See Act X of 1869, 8. 77. 

Civil Pbogedubb Code, s. 73. 
Onus Pbobandi. 

IHT£8TAC7, SUIT FOB DISTBIBUTIVE SHABB 
UHDBB. 

See Pabtibs. 

IVTOXIGATIOV — Offence committed wider,"] In- 
toxication shonld not be treated as an aggra- 
vation of an offence. Quben v, Zulfukab 
Khan - - * ^ - - vlii Ap. SI 

IBOVICAL PUBLICATION. 
See Libel. 

IBBEOULABITT IN CBIMINAL PBOCEEDINOS. 
See Complaint. 

ISAMNAWISI PAPEBS. 
See Evidence. 

Yendob and Pubchaseb. 

ISLAND FOBMED IN NAVIGABLE BIYEB. 
See ACCBETION. 

Act IX OF 1847. 

ISSJnA—Proeedure, Act X of 1869, e. 66.] A. 
sned B, for enhancement of rent at a rate 
specified, but at the trial failing to prove that 
proper notice had been served npon B he 
claimed only rent at the rate formerly paid. 
Ko issue was recorc'.ed as to what the former 
rate had been, until the last day of hearing, 
after both parties and several of the witnesses 
had been examined in respect of the issues 
originally recorded ; and the Collector without 
adjourning the case for trial upon such issue, 
having examined two witnesses who remained 
for examination, gave judgment in the case. 
Held that, under section 66 of Act X of 
1869, the case ought to have been adjourned, 
and a convenient day fixed for trial upon the 
new issue. Case remanded accordingly. Sbi- 
habiMandal V, Jadunath Ghose, i A. C. 110 

2. Remand of caee-^CivU Procedure Code, 

8. 361.] In a suit for maintenance, where the 
objection was taken on appeal to the Privy 
Council, that no issues had been directed in 
the Courts below, — Held, that an order of the 
High Court, referring the matter to the lower 
Court for enquiry, '* to ascertain ihe amount 
of maintenance which might appear to be 
justly and properly payable, with reference to 
the means of the defendants and the other 
facts of the case, and to proceed to decitdon in 
the manner indicated in section 361 of the 
Civil Procedure Code,'* was equivalent to a 
direction of issues, and rendered any further 
issues unnecessary. Kachekalyana Run- 
GAPPA Kalakka Tola Udiab v. Kachiviqa- 

JATA RUNOAPPA KaLAKKA ToLA UdIAB, 

[ii p. C. 72 

8. Special appeal — New iteuee.'] A party 

cannot be permitted to change in special 
appeal the allegations on which he went to 
trial in the Courts below, and to raise altoge- 
ther a new issue. SmuDAB Nabayan Sing v. 
Bhaowan Dutt - - - - ii Ap. 16 

4. Rauing issue net raised by plaint and 

written statement,} Where a plaintiff fails to 



ISSVES-^ontinued. 

show that a mortgage, created by certain per- 
sons as executrix and executors of a Hindu 
will, has been validly created by them in that 
capacity, the Court will, unless it is manifestly 
inequitable to do so, allow him to raise an 
issue that the mortgage was validly created by 
the parties in another character. Nilkant 
Chattebjee V, Peabi Mohan Dab - iii 0. C. 7 

6. Raising issue different froin that arising 

on pleadings.] Where tibie son of the son first 
adopted sued as heir of the second adopted son 
to obtain the property left by him, and the 
suit throughout was contested wi^ respect to 
his claim as heir of that second adopted eon : 
Jield, the plaintiff could not, on appeal, shift 
his ground and regard the second adopted son 
as a trespasser, and seek to recover the pro- 
perty on the ground of its having belonged to 
the ancestor. Gopee Loll v. Sbbb Chundba- 

OLEE BUHOOJEE - - - xi P. C. 891 

6. Raising issues at hearing of suit not 

raised in pleadings — Suit for declaration of 
title.] On the evidence, the defendant wished 
to raise issues as to the unchastity and inability 
of the plaintiff to succeed, and as to her suing 
on behalf of another person, not having alleged 
that she was doing so, neither of which matters 
were referred to in his written statement ; but 
leave ts raise them was refused, and the Court 
held that the plaintiff was, under the circum- 
stances of the case, entitled to rely on the title 
given her by the production of the title-deeds 
in her favor. SWABNAMATI Baub v, Sbini- 

BASH KOYAL - - - - - tI 144 

7. Omission to settle issues, ground for new 

trial] Where, on an appeal, the counsel for the 
appellant admitted he could not succeed on the 
merits, as the evidence stood on the record, 
and their Lordships were of opinion that sub- 
stantial justice had been done, the mere omis- 
sion to settle issues by the Court of first 
instance, which was not made a ground of 
appeal to the first Court of appeal, but was 
noticed and commented on by tiiat Court, was 
held not to constitute a fatal mis-trial of the 
cause so as to render a new trial necessary. 
Rewun Pershad o, Jankee Pershad (11 Moore*s 
I. A. 26) commented on. Mitna p. Syad 
FnzLBUB - - - - - Ti P. C. 148 

ISSUES, AllEVDIVO. 
See Plaint. 

ISSITES HOT RAISED B7 PLEADINGS, FBAM IVa. 
See Declabatoby Dbcbeb, Suit fob. 

ISTEMBABI TEHUBES. 

See Patta, Constbuction of. 

JAOHIB. 

See Resumption. 

JAILOB, SIGVATUBE OF. 

See Pbisonebs' Testimony Act. 

JAIHLAW. 

See Hindu Law, Inhebitancb. 

JALEAB — Right of Fishery — Incorporeal here- 
ditament.] Jalhar, or the right of fishery, may 
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exist in India as an incorporeal hereditament, 
and as a rigrht to be exercised upon the land of 
another. Fobbes o. Mebb Mahomed Hossbik, 

[zii P. G. 210 

JOIVDEB OF CAUSES OF ACTION. 

See Civil Pbocedube Code, a 8. 
Multifariousness. 

JOIFT CHABGE. 

iiee Revision. 

JOIHT DEBTS. 

5<?<j Limitation Act XIV op 1869, 
s. 1, CL. 16. 

JOIHT DECBEE. 

See CrviL Pbocedube Code, s. 207. 
Execution of Decbee. 
Limitation Act XIV op 1869, 
8.20. 

JOINT FAMILY. 

See Hindu Law, Joint Family. 

JOINT FAMILY, M0BT6A6E BY MEMBEB OF. 

See Limitation Act XIV of 1869, 
s. 6. 

JOINT FAMILY, PUBCHASE BY MANA6EB OF. 
See Act I OF 1846. 

JOINT FAMILY, SUIT BY MEMBEB OF, FOB 
CONTBIBUTION. 

See Limitation Act XIV of 1869, 
s. 1, CL. 16. 

JOINT FAMILY PBOPEBTY. 

See E3u:cution of Decbee. 

JOINT FAMILY PBOPEBTY, SUIT FOB SHABE 
OF. 

See Limitation Act XIV op 1859, 

8. 1, CL. 13. 

JOINT HINDU FAMILY. 

See Hindu Law, Joint Family. 

JOINT PBOPEBTY. 

See Co-Shabebs. 

JUDGE. 

See Land Acquisition Act. 
Witness. 

JUDGE, DISCBETION OF. 

See Cebtificate of Administbation. 
Confession of Judgment. 
Revision. 
Summons. 

JUDGE OF HIGH GOUBT, APPELLATE SIDE, 
POWEB OF. 

See Appeal in Cbiminal Cases. 
Reg. V OF 1812, s. 26. 

JUDGE OF HIGH COUBT, OBIGINAL SIDE, 
POWEB OF. 

See Cebtipicate OF Administbation. 
Scpebintendence of High 
Coubt. 

JUDGE OF MOFUSSIL SMALL CAUSE COUBT. 
See Civil Pbocedube Code, s. 78. 
Review. 



JUDGMENT. 

See Lettbbs Patent, cl. 15. 

JUDGMENT, COPY OF, DEDUCTION OF TIME 
NECESSABY FOB OBTAINING, 

See Limitation Act IX op 1871, s. 13, 

JUDGMENT, DELIVEBY OF, IN COUBT. 

See Civil Pbocedube Code, s. 359. 

JUDGMENT, IMPBOPEB BECOBD OF. 

See Civil Pbocedube Code, & 359. 
JUDGMENT IN BEM. 

See Estoppel. 
Res-Judicata. 

2. Evidence — Disputed succession to 

raj.'] In a case of dispnted succession 
to a raj, A.^ one son of the Raja, deceas^, 
was pat into possession under Act XIX of 
1841, and a suit brought against him on 
behalf of another infant son B,^ failed on 
proof of the legitimacy of A, A third son 

C. now claimed to be entitled against A's 
son, on the ground that A. was illegitimate, 
or was the offspring of an inferior marriage. 
Held^ the decree in the former suit was not 
a bar to the further prosecution of this suit, 
nor would it have been had the issues in the 
two suits been precisely the same. Qucere. — 
Does there exist in India (exclusive of tiie 
particular jurisdictions which are exercised 
by the High Courts in matters of probate and 
the like, and which in the case of war might 
be exercised in matters of prize) any Court 
capable of giving a judgment in rem? 
Jogendbo Deb Roy Kut v. Funindbo Deb 
Roy Kut - - - - -xiP. C.a44 

8. JUofussil Courts — High Court — 

Evidence.'] In a suit by R, 0. against D., the 
widow of IL iV;., to set aside alienations by 

D. and to establish his title as reversionary 
heir to the property left by IL JV., on the 
ground tiiat R. K. had been adopted by •/'. i., 
deceased, and that, on the death of R. N. 
without issue, the right accrued to i2. C. as 
an agnate of J. A, it was found tiiat R, N. 
had been adopted by J. Z. and that R. C. was 
reversionary heir. In a subsequent suit by 
K. L. against R, C. for a declaration*of his right 
as heir to R. iV., and for possession of the 
property on the ground that R. N. had not 
been adopted by, but took the property by 
gift from, J. i., Jicld^ that the judgment in 
the former suit was not admissible in evidence 
on the question of the adoption. Seinble. — 
There are no judgments in rem in the mofus< 
sil Courts ; and, as a general rule, decreea in 
those Cour'^s are not admissible against stran- 
gers, to prove the truth of any matter directly 
or indirectly determined b^ the judgment, or 
by the finding upon any issue raised in the 
suit, whether relating to status, property, or 
any other matter. Kanhya Lall v. Radha 
CiiUBN ----- Sup. VoL 662 

4. Evidence.] The plaintiff sued to 

set aside a decree which had been obtained 
against a co-sharer on a mokurari patta. 
The decree which declared the patta to be a 
forgery, was in a suit to which the plaintiff 
was no party. Ucldj the decree did not 

22 
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JUDOKEVT 19 REM'-emtintted, 

operate as a jnd^pnent in rem. Gungadhub 
Rot V, WooMA Soondebeb Dobsee. 

[Sup Vol. 672 

See Lala Ranglal v. Deonarayan Te- 

WABT [vi 69 

JUDGMEFT, REVERSAL OF. 

Hee Appellate Court. 

JUDGMENTS— Ckfjfies 'of, delay in fumiihing 
— Civil Proved tire Code, s, 198 — Jlesolution of 
High Court, Uh July, 1872.] The plaintiiSP 
applied for the admission of a special appeal, 
and his application was refused on the ground 
that the time for the admission of the appeal 
^ had expired. It appeared that he had applied 
for a copy of the judgement and decree, but 
had been refused, as he had not put in a 
sufficient quantity of blank papers for copies. 
On appeal to the High Court, held, the judicial 
officer was not justified in delajdng the giving 
of copies until blank papers were put in. Such 
copies, by s. 198 of Act YIII of 1869, and a 
resolution of the Court of 6th July, 1872, are 
to be issued on production of the necessary 
stamps. NiLHONBY Singh v, Chinibas Ma- 
HANTI - - - - - -zilAp. 8 

2. Memoranda of opinions — Resigna- 
tion or death of Judge before judgment,'] Held 
per totam oiiriam. — Written opinions sent to 
the Registrar by Judges who had retired 
or died before t^e judgment in the case was 
pronounced in open Court, are not judgements, 
but merely memoranda of Uie opinions and 
arguments of such Judges. Mahomed Akil v. 

A8ADUNNI88A BiBEB ; MUTTY LALL SeN 

GwYAL ». Debkhab Roy - - Sup. VoL 774 

JUDICUL ACT. 

See Act XVIII op 1860. 
JUDICUL COMMISSIONER OF PUNJAB, CIR- 
CULAR ORDERS PASSED B7. 

See Indlan Councils* Act. 
JUDICIAL COMMISSIONER, POWER OF. 

See Jubisdiction of Cbimikal 
Coubts. 

JUDICIAL NOTICE. 

See Pbisoneb'b Testimony Act. 

8. Jiistioe of the Peace — Case sent 

np to High CowrtJ] Where B. had tried a 
case and sent it up to the High Court, but 
it did not appear whether he had done so 
in his capacity of a Magistrate or of a Justice 
of the Peace, — Semble, the High Court was 
bound to take judicial notice that R. was a 
Justice of the Peace for Bengal. Queen v. 
Nabadwip Goswami - - - i 0. Cr. 16 

JUDICIAL OFFICER, CHARGE BY, FOR EXE- 
CUTIN6 COMMISSION. 

See Commission. 
JUDICUL ORDER. 

See Nuisance. 

JUDICUL SEPARATION, SUIT FOR. 
See DiYOBCB Act. 

JUMMABANDI PAPERS. 
Soe Eyidence. 
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JURISDICTION. 



See Cause op Action. 

Civil Pbocbdube Code, bs. 6, 8, 

U, 229, AND 284. 
Execution of Decbee. 
Insolvency. 
Insolvent Act, s. 5. 
Lettebs op Adminibtbation. 
Lettebs Patent, cl. 12. 
Lunatic. 
Mandamus. 
Small Cause Coubt. 
Valuation of Suit. 

2. Question qf—Ohjection taken for first 

time in appeal.] The question of jurisdiction 
cannot be raised in appeal for the first time, 
unless it appear upon the face of the pleadingB 
or the admission of the parties, or upon the 
evidence, that the suit will not lie. Where it 
did not appear on the face of the pleadings, or 
on the evidence, under what kind of bastu the 
land in dispute falls, — and no plea to the 
jurisdiction of the Court under Act X of 1859 
had been taken in the Courts below, the 
High Court wiU not remand the case to enquire 
under which class of bastu land the subject- 
matter of suit falls, or entertain the point of 
jurisdiction in appeal. Naimudda Jowabdab 
V. MONCBIEFP - - - iii A. C. 288 

8. Held by Mabkby, J., that whenever 

an objection is made to the want of jurisdiction 
for the first time in the High Court on special 
appeal, every presumption should be made in 
favor of the jurisdiction of the Courts below. 
ROOKE V. Pyabi Lal ~ - iv Ap. 43 

4. The Court will take notice of a 

question affecting its jurisdiction even when 
urged for the first time on appeal after remand. 
Chowdby Wahid Ali r. Mullick Inaybt Ali, 

[▼i68 

JURISDICTION, ADMIRALTT-^ 24 Vict., c. 10 
{Admiralty Act, 1861)— 26 Vict., c, 24 ( Jrfm- 
ralty Act, 1863).] 24 Vict., c. 10 (The 
Admiralty Act, 1861) and 26 Vict, c. 24 
(The Vice-Admiralty Act, 1863) extend to 
India. The High Court, as constituted by the 
Charter of 1862, had not, by virtue of the 
Admiralty Act 1861 or otherwise, any juris- 
diction over claims for disbursements by the 
master. But after the passing of the Charter 
of 1866, the Vice- Admiralty Act 1863 applied 
to the High Court, as being " a Vice-Admiralty 
Court established after the passing of that Act 
in a British possession." Held, therefore, that 
the High Court had jurisdiction, .as a Vice- 
Admiralty Court, to entertain the claim of the 
master for wages and disbursements on account 
of the ship. In tue matteb of the Ship 
Poetuqal - - - - - vi 883 

JURISDICTION, MATRIMONIAL. 
See Divobce Act. 

JURISDICTION, MUNICIPAL COURTS. 
See Act of State. 
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JUBISDICTIOV OF GIYIL GOUBT. 

See Abatement of Rent. 
Act X OF 1869, s. 25. 
Beng. Act III of 1870. 
Declaratory Decree, Suit fob. 
Jurisdiction of Revenue 

Court. 
Limitation Act XIV of 1869, 

S. 1, CLS. 1 & 14. 
Partition. 
Small Cause Coxtrt, Mofussil. 

' 8. Suit to recover pottestion of land 

mdded to e^ftate paying revenite directly to 
(Jofemment—Act IX of 1847, w. 6 ^ 9.] 
No suit will lie in a Civil Coiirt to recover 
poesession of lands which have been added 
to an estate paying revenue directly to Govern- 
ment by the Revenue Authorities after an 
inspection of maps under s. 6 of Act IX of 
1847, although such lands have re-formed on 
an old site of land belonging to another. 
Dew an Ramjewak Singh i;. Collector of 
Shahabad - - - ~ ziv 221 note 

8. ^wt^ for damages against Political 

Agent at Court of Modhool'—2i ^ 26 Vict,, 
c. 104, s. ^—Lttters Patent, cl, 13.] In a suit 
brought in the High Court at Bombay by the 
Hindu inhabitants of Mahalingpore, a village 
in the territories of the Chief of Modhool, against 
the Political Agent, at the Court of Modhool, 
for damages for injury done to them by certain 
orders made by him in his executive capacity, 
keldf even assuming there was a cause of 
action, the High Court had no jurisdiction to 
try it either under s. 9, 24 & 26 Vict., c. 104, 
as a Court of ordinary original civil jurisdic- 
tion, or- in its extraordinary civil jurisdiction 
under s. IH of the Letters Patent. Inhabi- 
tants of Mahalingpore v. Anderson, 

[vii 462 note 

4. Partition — j^wt^ for declaration of 

right to share. ^ There is nothing in the 
batwarra law or in any other regulation to 
prevent the Civil Court from entertaining a 
suit for the declaration of the plaintlff^s right 
to a larger share than that recorded in his 
name in the paper of partition. Spencer v. 
PuHUL Chowdry ; Spencer v. Sheikh Eadir 
BUKSH - - - - - - ^1668 

See Ahmedulla v. Ashruff Hossein, 

[viii Ap. 78 note 

6. Ferry — Resumption by Government 

— Compensation— Civil Procedure Code, s. 1.] 
A suit for compensation for the loss sustained 
by reason of the resumption by Government 
under Reg. VI of 1809, of a ferry, is not 
cognizable by the Civil Courts. Collector 

OF PUBNA fJ. ROMANATH TaGORE ; MAGIS- 
TRATE OF MaLDAH V, GK)LBBUNNE88A, 

[Sup. Vol 680 

6. Contract — Suit for share of fees 

received by Hindu priestJ] The plaintiffs 
sued the defendants in the Civil Court for a 
declaration of their right by contract to share 
in tiie ministrations at a certain ghat, and 
to recover a sum of Rs. 76-9 as their share, 
under the contract, of moneys received by the 
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JUBIBDICnOV OF CIVIL COTJUl^eontinued, 
defendants at that ghat. Held, the suit would 
lie. Magju Pandaen v. Ramdyal Tewari, 

[viii 60 

Becharam Bakebjbb 1^. Thakurmani 

Debi - - - - - -yiii68 note 

7. Suit to have a Hindu marriaae 

declared invalid,'] A suit to have a Hindu 
marriage declared invalid, or otherwise, where 
no rights of property depend on the validity 
or invalidity of the marriage, cannot be 
maintained in the Civil Courts under Act VIII 
of 1869. Ramsaran Mitter t;. Rakhal Dass 
DuTT ----- vi 244 note 

8. Suit to declare Hindu marriage 

invalid.] A suit for a declaration that an 
alleged Hindu marriage is invalid, is a suit 
of a civil nature, and will lie in the ordinary 
avil Courts. AUNJONA Dasi v, Prahlad 
Chandra Ghose - - - - vi 248 

9. Suit to have windows closed — Inva- 
sion of p^ntacy of women.] The defendants 
having opened certain windows and erected a 
verandah in their house which commanded 
a view of the plaintiffs* female apartments, 
the plaintiffs brought a suit against them to 
have the windows closed and the verandah 
removed. Held, that no such suit was main- 
tainable. Mahomed Abdur Rahim v. Birju 
Sahu ------ v676 

10. In a suit to compel the defendant to 

remove certain windows in his house which 
overlooked the apartments occupied by the 
females of the plaintiff 's household, held, that 
the plaintiff was not entitled to have them 
closed. Ramlal o, Mahes Baboo v 677 note 

11. A suit to close doors recently opened 

in the house of a neighbour, on the ground that 
such doors overlook the zenana or female apart- 
ments of the plaintiff, does not lie. GoLAM 
Ali V, Kazi Mahomed Zahur Alum, 

[vi Ap. 70 
See Gibbon o. Abdur Rahman Khan, 

[in A. G. 411 

12. Suit for damages — Abuse,] A suit 

will lie in the Civil Court to recover damages 
for abuse. Kali Kumar Mitter v, Ramgati 
Bhuttacharji - - - - vi Ap. 90 

18. ' Contract — Consideration — Promise 

by bi'other to give sister in marriage.] A certain 
amount of money had been paid by a Hindu 
to another in consideration of a promise by the 
latter that he would give his sister in marriage 
to the former. The girVs mother was alive. 
In a suit for recovery of the amount on the 
ground that the latter had failed to fulfil his 
promise, Iield, that the suit would lie. JoGES- 
WAR Chakrabatti V. Panch Kauri Chak- 

RABATTI ------ V 896 

14. Suit to set aside order of Magistrals 

vnder s, 808, Code of Criminal Procedure {Act 
XXV of 1861)— iVwwtfiM?*.] No suit will lie 
in a Civil Court to set aside an order duly 
made by a Magistrate under Chapter XX, 
B. 308 of the Code of Criminal Procedure, relat- 
ing to nuisances, or to restrain him from 
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JUKISDICTIOH OP CIVIL COVRT-^ontinwd, 

carrying such order into effect. Ujalamayi 
Dabi o. Chandra Eumab Neogi i7 F. B. 24 

15. Criminal Procedure Code (Act VI JI 

of 1869), 98. 308—310, 31 \— Removal of home by 
order of Magistrate — fiuit for possession and 
for dama{/es.] A MofifiBtrate issued an order 
under a. 308 of Act VIII of 1869, calling upon 
A, to remove his hut as being an obstruction 
to a public highway. A. claimed a jury under 
8. 310, the majority of whom found that the 
Magistrate's order was reasonable and proper. 
A. refused to obey the order, and his hut was 
removed under s. 311. A, sued the Magistrate 
for possession of the land and for damages. 
Held, that such suit would not lie. Meechoo 
Chundeb Sabcab v. Ravenshaw - - zl 9 

16. Obstrttcting public Toad — Criminal 

Procedure Code (Act XXV of 186i;, ss. 308 <J- 
820.] Under s. 308 of the Criminal Procedure 
Code, an order was obtained by the defendant 
from the Magistrate of a district declaring a 
road to be a public road. The present suit was 
brought by liie plaintiff to set aside that order, 
and for an order that the road be closed. 
Held^ the Civil Court had no jurisdiction to 
entertain the suit. Eookb r. Pyabi Lal, 

[ill Ap. 48 

17. Obstructing^ public road — Criminal 

Procedure Code (Act XXV of 186i;, s. 320.] 
A Magistrate found, under s. 320 of Criminal 
Procedure Code, on a dispute between i?. and 
P., that the public had been in the habit of 
using a certain road over P.V land, for carts, 
&;o., and accordingly directed it to be opened 
(i. e.y by removal of obstructions). P. brought 
a regular suit against i2., in which the issue was, 
whether the road was public or not : this was 
found in the negative, except as to a footpath ; 
costs were apportioned, and the cart-way was 
ordered to be stopped. M. appealed on the merits, 
and P. filed a cross-objection : the first judg- 
ment was affirmed. On special appeal by k. (as 
to the mode of dealing with the proofs), held, 
the finding of the Civil Court was beyond its 
competence, and the suit was not such as con- 
templated by B. 320, viz.y to test the right of 
" exclusive possession." Pyabi Lal v. Rooke, 

[iU A. C. 805 
18. Suit for closing a new road and open- 
ing old one.'] In a suit for closing a new road 
opened by the defendant through the land of 
the plaintiff, and for opening an old road which 
had been closed by the defendants, lield per 
Mabkby, J., that the question of opening and 
closing a public road belongs to the Criminal 
Court. The Civil Court had no jurisdiction to 
entertain the suit. Hiba Chand Banebjee r. 
Shama Chaban Chattebjee iii A. C. 851 

19. Obstructing public road^ suit for.] A 

suit will not lie for obstructing a public road 
without showing any particular inconvenience 
to the plaintiff in consequence of such obs- 
truction. A donor does not, by dedicating a 
thing to the public, necessarily become a guar- 
dian of the public quoad that thing. Baroda 
Pbasad Mostafi V, GoRA Chand Mostapi, 

[iii A. C. 295 



JUEISDICTION OP CIVIL COVRT-<ontinued, 

30. Suit for declaration of right of wag — 

Special damage.] A suit for declaration of 
right of way by a public road will not lie, 
where there is no allegation of special injury 
or inconvenience to the plaintiff. Rahtabak 
Eabati v. Dinanath Makdal - - vii 184 

81. No suit lies for obstructing a public 

road, unless the plaintiff can show that he has 
suffered particular inconvenience from such 
obstruction. Parbati Chaban Mukhopadhya 
V, Kalinath Mukhopadhya - - vi Ap. 78 

22. Suit by unregistered holder to set aside 

sale of under-tenure,] The holder of an under- 
tenure, though his name has not been regis- 
tered as the owner, may bring a suit to set 
aside a sale of the under-tenure made in exe- 
cution of a decree for rent against tibe former 
holder, on the gpround that the money due 
under the decree had been deposited before the 
sale. Afzal Ali v, Lala Gaubnabayan, 

[Sup. Vol. 519 

28. Act X of 1859, s.lOh^SuU to set 

aside sale in execution of decree — Fraud,] 
The Civil Court has jurisdiction to entertain a 
suit instituted by A. to set aside a sale of his 
tenure under s. 105 of Act X of 1869, on the 
ground that the sale was held under a decree 
obtained fraudulently against B.^ who was 
not the real owner. Ramsundab Pobamanick 
V. Pbasanna Eumab Bobe - Sup. Vol. 882 

24. Suit to set aside sale of under-tenure 

under Act X of 1869.] The purchaser of an 
under-tenure may sue in the Civil Court to set 
aside a sale of the under-tenure in execution of 
a decree for arrears of rent under Act X of 
1869, on the ground that such decree was ob- 
tained by fraud subsequently to his purchase. 
GuNGA Doss DuTT V. RamKabain Ghosb, 

[Sup. Vol. 625 

25. Suit for money paid as rent.] The 

plaintiff sued to recover money which she had 
paid as rent to the zemindar, under a decree of 
the Revenue Court, after she had already paid 
her rent to his gomasta. Held^ that the suit 
was not cognizable by t^e Civil Court. Sauda- 
mini Dasi V, Thakomani Debi - iii Ap. 114 

26. Suit to set aside revenue sale.] An 

action lies in the Civil Court t > set aside a 
purchase fraudulently made at a sale in exe- 
cution of a decree of a Revenue Court which 
had been obtained by fraud. Nilmani Bub- 
nick V, Puddo Loch an Chuckbbbutty, 

[Sup. VoL 879 

27. Suit to reverse order of Hevenu^ 

Court.] Parties suing to reverse an order of 
tiie Revenue Courts may do so in the Civil 
Courts. Nanku Roy v. Mahabib Pbasad, 

[iii Ap 85 

28. Suit to set aside order of Revenue 

Court-- Act XI of 1859, s, 11.] The plaintiff 

and A. and B. were joint owners of an estate 

paying revenue to Government. The names 

I of A. and B, wore alone recorded in the 
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rent-roll of the Ck)llector. A, and B, alienated 
certain specifio portions of the lands of the 
estate to their wives, and applied to the Col- 
lector, nnder s. 11 of Act XI of 1869, to 
open a separate account for payment of the 
proportionate share of the revenue payable in 
re8X)ect of the lands so alienated. The plaintiff 
objected to such separation, on the ground that 
the lands had never been divided, but always 
held ijmali, and that A. and B. claimed a larger 
share than they owned ; but his objection was 
rejected by the Collector oil the ground that 
he was not a recorded proprietor, and the ap- 
plication of A. and B. was granted. The plain- 
tiff now sued in the Civil Court for a declara- 
tion of the extent of his share in the joint 
estate, and to have the order of the Collector 
set aside. Held, that the Civil Court had juris- 
diction to entertain such a suit, and that it 
was not necessary to make the Collector a 
party. Haeoobind Dab o. Baboda Peasad 
Das __---_ vl 614 
Madan Mohan Mazumdab v. Baistab 
Chandba Mandal and Puena Chandea Gan- 
ouLi V. Madak Mohan Mazumdab, 

[vi 617 note 

29. Suit for execution of decree in sum- 
mary suit for rent.l A reg^ular suit to enforce 
a decree obtained in a summary suit for rent, 
which the Revenue Court has refused to exe- 
cute upon the ground that it has been satisfied, 
cannot be maintained in the Civil Court 
(Stbbb, J., dissenting) Ananda Mayi Dasi 
i;. Patit Pabuni Dasi - - Sup. Vol. 18 

80. Costs of partition— Order of Col- 
lector for payment of proportionate share of 
costs by co-sharers — Suit to set aside sale»'\ The 
Civil Court decreed partition (batwarra) of an 
estate in a suit brought by some of the co- 
sharers in the estate, and ordered the plain- 
tiffs to pay the costs of the partition. The 
Collector, however, caUed upon the defendants, 
the other co-sharers, to pay a portion of the 
fees to the Ameen who effected the partition, 
namely, in proportion to the shares allotted to 
them by the decree : and in default of pay- 
ment of the whole of such portion he sold the 
defendants' shares in the estate. Eeld^ that 
the Collector acted ultra vires ^ and a suit was 
maintainable in a Civil Court to set aside the 
sale and for recovery of the property. Baij- 
NATH Sahu v. Lalla Sital Peasad ii F. B. 1 

81. The Civil Court has jurisdiction to 

entertain a suit by a judgment-debtor under 
a decree of the Revenue Court, for confirma- 
tion of his right in immoveable property sold 
by his execution-creditor under an order of the 
Revenue Court for the sale of the rights and 
benefits of the judgment-debtor in the suit in 
. which the order was made, and for a declaration 

that the sale was void. Chandeakant Bhat- 
taghaej V, Jadupati Chatteeji i A. C. 177 

82. Suit to set aside sale for arrears of 

rent— Act X of 1869, *. \0b— Fraud.'] A Civil 
Court has jurisdiction to entertain a suit by 
a tenant to recover possession of a tenure from 



an auction-purchaser at a sale for arrears of 
rent nnder s. 106 of Act X of 1869, although 
there is no allegation of fraud, the tenant not 
having been a party to the decree for arrears 
of rent. Mbah Jan Munshi v. Eueeuna- 
MAYi Debi - - - - - viii 1 

Z:^, Suit for possession against alleged 

trespasser^ who sets np a permanent ryoti 
tenure.] A Civil Court alone has jurisdiction 
to try a suit which is brought to recover pos- 
session of lands with mesne profits from one 
who is alleged to be in possession as a tres- 
passer, notwithstanding the defence set up is 
that in respect of part of the land the defen- 
dant has a permanent ryoti-tenure. Haei 
Nath Das v. Asmut Ali - - vi Ap. 118 

84. Act X of 1869, s. 27.] The right 

given by s. 27 of Act X of 1859 to the trans- 
feree of a permanent transferable interest in 
land to have his name registered in the sherista 
of the zemindar in the place of that of his 
vendor, is a right of a civil nature ; and there- 
fore the Civil Courts have cognizance of all 
suits necessary for the purpose of enforcing 
such right. The jurisdiction of the Collector 
is not exclusive, but concurrent. Madhub 
Chundeb Pal v. Hills - - i A. C. 175 

Z6. Suit for possession of land.] In a 

suit in the Civil Court to recover possession of 
lands which the plaintiff alleged he had leased 
to the defendant as manager of an indigo 
factory, and also of other lands over which he 
had given a zur-i-peshgi leBB&^—held^ that the 
suit was rightly brought in the Civil Court, 
and that the Revenue Court had no jurisdic- 
tion. Macdonald v. Rajaeam Rot, iii Ap. 28 

86. Snit to eject ryot— Act X of 1869, 

s. 23, cl. 6.] A suit by a zemindar to eject a 
ryot who holds on after the period of his lease, 
is cognizable by the Civil Court, and not under 
cl. 6, s. 23, Act X of 1859, by the Collector. 
Sadat Ali v, Sadattunissa - - iii Ap. 101 

87. Suit for declai'ation of right to 

sJuire in produce of trees— Act X of 1869, *. 23, 
cl. 6.] A suit for the declaration of the right 
of the plaintiff to a share in the produce of 
certain trees, on the allegation that these trees 
were planted by a person whose rights had 
passed to the plaintiff by a bill of sale, is cog- 
nizable by the Civil Courts, and does not come 
within the meaning of cl. 6, s. 23 of Act 
X of 1869. Ramzan Ali t, Anwae Ali, 

[ii Ap. 19 

88. Act X of 1859, s. 23, cl. Q—Suit for 

possession on declaration of title.] The Civil 
Court has jurisdiction to entertain a suit by 
an under-tenant to establish his title and for 
possession notwithstanding cl. 6, s. 23, Act X 
of 1869. The words •* suits to recover the oc- 
cupancy or possession of any Iwid " in that 
clause refer only to possessory actions against 
the person entitled to receive the .rent, and not 
to suits in which the plaintiff sets out his title 
and seeks to have his right declared and pos- 
session given him in pursuance of that title. 
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€k)0B00D0S8 Rot v. Bamnabain Mittbb ; 
GooBooDOSS Roy v, Bishtoo Ohubn Bhut- 
TACHABJBB _ - _ - Sup. Vol. 628 

39. Act X of 1859, s, 28— 5e*t^ for re^ 

gumption of rent-free tenure.'] The plaintiff, 
the purchaser of a patni lease, sought to ob- 
tain a declaration of his mal right bj setting 
aside an alleged rent-free tenure in certain 
lands which the defendant claimed to hold 
under a lakhiraj title prior to 1765, or 1st 
December, 1790 The plaint was filed in the 
Collector's Court on Slst December, 1861, but 
was referred to the Civil Court under Beng. 
Act YII of 1862, and the plaintiff obtained a 
decree in the lower Courts. Held by a majority 
of the Court (Tbbvob, Sbton-Kabb, and 
Gloveb, JJ., dissenting), that the Civil Court 
had jurisdiction to try the suit, notwithstand- 
ing s. 28 of Act X of 1869. Sonatan Ghosb 
V. Abdul Fabab .. _ - Sup, Vol. 109 
JUSISDIGTIOV OF CBIMIVAL GOUBT. 

See Offbncb committbd on the 

High Seas. 
Recognizance to keep the 

Peace. 

2. Presumption of jtiHsdiotion- — Ohjec- 

tion to jurisdiction.'] The High Court being 
a Court of superior jurisdiction, the want of 
jurisdiction is not to be presumed, but the 
contrary. Where the High Court had jurisdic- 
tion to try a prisoner for tiie offence committed, 
if a charge had been made against him by a 
person authorized to make that charge, and 
the prisoner pleaded not guilty, — held^ that 
proof need not be g^ven that ^e officer had 
authority to send up the charge. Objections 
to the jurisdiction should be made before plead- 
ing to the general issue. Queen v. Nabadwip 
Goswami - - - - - i 0. Cr. 16 

8. Resistance of process of Civil Court.] 

The resistance of process of a Civil Court is 
punishable, under the Code of Criminal Pro- 
cedure, by a Court of criminal jurisdiction. 
Queen v. Bhagai Dafadab - - ii F. B. 21 

4. Suit for closing new road and open- 
ing old one.] In a suit for closing a new 
road opened by the defendants through the 
land of the plaintiff, and for opening an old 
road, which had been closed by the defendant, 
— held by Mabkby, J., that the question of 
opening or closing a public road belongs to 
the Criminal Court, and not to the Civil Court. 
HiBA Chand Banebjeb V, Sham A Chaban 
Chattebjee - - - - iii A. C. 851 

5. Power of Sessions Judge — False evi- 
dence.] The Sessions Judge has no power to 
commit a man for having given false evidence 
before the Magistrate, but he can commit him 
for having given false evidence in his own 
Court. QuEEK V. Habdyal - iii a. Cr. Zli 

6. — Power of Judicial Commissioner — 
False evidence-^ Criminal Procedure Code (Act 
XXV qf 1861), s. 172.] A Judicial Com- 
missioner has no power, under s. 172 of the 
Code of Criminal Procedure, to commit a wit- 



JTJBISDICTIOV OF CBIMUTAL COUBT— <Mm^. 

ness for a false deposition given before the 
Assistant Commissioner. Queen v. Mati 
Khowa - - - - -i2iA.Gr. 86 

7. Sessions Judge, power of— Offences 

triable by Magistrate — Criminal Procedure 
Code {Act VIII of 1869), *. 436.] The Sessions 
Judge has no jurisdiction to annul a convic- 
tion and order a commitment for an offence 
triable by a Magistrate. S. 436, Act VIII 
of 1869, relates to offences triable by the Ses- 
sions Judge. In the case of Wazib Sing, 

[iii A. Cr. 66 

8. Conviction hy Magistrate for prac' 

tising in Collector's Court without certifUate-^ 
Officer both Magistrate and Collector.] Where 
an officer is acting in two capacities, viz., as 
Assistant Collector and Assistant Magistrate, 
he should not, in his capacity of Magistrate, 
convict a person of an offence committed 
before him as. Collector : therefore, he has no 
authority as Magistrate to fine a person under 
s. 34, Act XX of 1866 for practising in his 
Court as Collector without a certificate. In 
the mattbb of Ramdyal Singh if Ap. 80 

See Queen v, Hibalal Das - viii F. B.422 

9. Sessions Judge — Offence under Regis- 
tration Act (XX of 1866), 1. 96.] The Ses- 
sions Judge has jurisdiction to try a case of 
abetting false personation of a witness before 
a Registrar of Assurances, under s. 96 of the 
Registration Act XX of 1866. Queen v. Sheo- 
GOLAM Das - - - - vi F. B. 692 

10. European British Soldier — Jurisdic- 
tion of Military Authorities — Regs. XX of 
1826 and XIII of 1833 — 4 Geo, IV, c. 81.] 
A British-born European soldier in a regiment 
stationed at Hazaribagh was committed by 
the Deputy Commissioner of that place to the 
High Court on a charge of the murder of a 
comrade. Upon an application to have the 
commitment quashed and the prisoner handed 
over to the Military Authorities in accordance 
with Reg. XX of 1826, it was held, that 
the provisions of Reg. XX of 1826 as 
to the course to be taken in dealing with 
European British subjects who have com- 
mitt^ offences were rescinded in Hazaribagh 
by Reg. XIII of 1833, s. 3, as being rules 
for the administration of criminal justice 
within the meaning of that section. Assum- 
ing the Regulation was in force, held that, 
4 Geo. IV, c. 81, and Reg. XX of 1826, 
though they gave jurisdiction to the Military 
Authorities in certain cases, did not wholly 
exclude the jurisdiction of the Civil as opposed 
to the Military Courts, and that inasmuch 
as the proceedings before the Deputy Commis- 
sioner had been taken at the request of the 
Military Authorities and assented to by them, 
such proceedings were not void, and tiie com- 
mitment was valid. Queen v, Jackson, 

[ziii474 

11. — Criminal Procedure Code (^Act Xof 
1872), s. 67, 111. (a).] Where an offence was 
alleged to have been committed during a journey 
from Bombay to Calcutta, and was in f ^t corn- 
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mitted between Bombay and Allahabad, at whioh 
latter place the complainant and the person 
by whom the offence was allegred to have been 
committed separated and proceeded to Calcutta 
by different trains, held, that the Magistrate 
of Howrah bad no jurisdiction to try the 
charge. To bring the matter within his juris- 
diction, the journey should have been continu- 
ous from one terminus to the other without 
any interruption by either party. Qubbn v. 
PiBAN - - - - - -xiiiAp.4 

12. Furopcan Britifh sutject — Criminal 

Procedure Code (Act X of 1872), 9S. 71—88 
— Power of Indian legislature— 2i fc 25 Vict , 
<?. 67 (Indian ConnciU' Act), 99. 22 and 42.] 
A European British subject in the mofussil 
was conyioted by a Magistrate under the provi- 
aions of Ch. vii of Act X of 1872. He 
appealed to the High Court on the ground 
(inter alia) that the Magistrate had no juris- 
diction to try the case, inasmuch as the 
Governor-General in Council had not the 
ppwer under 24 & 26 Vict , c. 67, to subject 
a European British subject to any jurisdiction 
other than that of the High Court, and there- 
fore the provisions of Act X of 1872, under 
which the prisoner had been tried, were ultra 
vires and illegaL Held, that the jurisdiction 
of the High Court as given by the Letters 
Patent is subject to the legislative powers of 
the Governor-Greneral in Council, and, there- 
fore, the Magistrate had jurisdiction to try 
the case. Qubbn v, Mbaebs - - ziv 106 

18. — ^ Charge of abetment of waging war 
against the Qtieen.] Where the prisoner was 
charged with having, at Calcutta, abetted the 
waging of war against the Queen, and was 
tried at the Sessions Court of Patna, it was 
held that the Court of Sessions at Patna had 
jurisdiction to try him, because he was a mem- 
ber of a conspiracy, other members of which 
had done acts within the district of Patna in 
pursuance of the original concerted plan, and 
with reference to the common object. The 
Court of Patna had jurisdiction also, because 
the prisoner had sent money from Calcutta to 
Patna by hundis, and, until that money reached 
its destination, the sending continued on the 
part of the prisoner. Qubbn o. Ambbb Khan, 

[iz86 

JtmiSDIGTIOH OF HIGH COUKT, V. W. P. 

See Registration Act XX of 1866. 

JUEISDICTION OF SSYEHUE COUKT. 

8ee Abatement of Rent, Suit fob. 
Enhancement of Rent. 
Jurisdiction of Civil Coubt. 
Rbs-Judicata. 

2. Civil sf lit for amount due under Act 

X decree.'] J. K, D, instituted a suit before 
a Deputy Collector, under Act X of 1869, 
against L. JV. B., for money due from the de- 
fendant as his gomasta. The parties, before 
judgment, filed a petition of compromise, aocord- 
ing to which it was agreed that the amount 
admitted hy L. li. R, to he due (Rs. 325) 
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should be paid by instalments, and it was stipu- 
lated that, on failure to pay any instalment, 
'* the whole debt will be realized at once, and I 
" (Zr. iV. i2.) shall be charged interest at half 

"percent permonth anditis 

'* prayed that the case be disposed of according 
'^ to the above terms.*' The Deputy Collector 
decreed—*' Let the case be disposed of in 
" accordance with the terms of the compro- 
** mise." J. K. D, assigned his interest under 
that decree to B. M. D. L. N. B. failed to 
pay an instalment. B. M. D. then applied to 
the Deputy Collector to execute the decree for 
the whole amount with interest, but his appli- 
cation was refused. Thereupon, B. M. D, 
brought an action in the Civil Court against 
L. N. B. for the amount due with interest. 
Held, the suit would not lie in the Civil Court 
to recover the amount due under the Act X 
decree. The parties to the compromise contem- 
plated that the whole amount and interest 
should be realized only by process of execution 
to be issued out of the Revenue Court, which 
was to be delayed till a failure to pay an instal- 
ment had taken place. On Idie refusal of the 
Deputy Collector to issue execution for the 
amount of the debt, the plaintiff should have 
appealed to the Commissioner. Ram Mohan 
Das v. Lakhi Nabayan Roy - iv A. C. 807 

8. Suit for rent of land covered with 

buildings.] A suit for the rent of land is not 
altered by the fact of houses or buildingB 
standing thereon, and therefore such a suit is 
one cognizable by a Revenue Court under s. 23, 
Act X of 1869. Mathubanath Kundu v. 
Campbell - - - . iz 115 note 

4. The Revenue Courts have no juris- 
diction to entertain a suit for rent of land with 
buildings upon it, when the rent includes the 
rent of the buildings as well as of the land. 
Dhibaj Mahatab Chand Bahadub v. Ma- 
KUND Ballabh Bosb - - - iz Ap. 18 

fi. A suit for rent of lands where the 

rent comes from arhats, gh&ts, and bazars 
situated upon it, as well as from the land, will 
not lie in the Revenue Court, Habi Mohan 

SiBKAB V. MoNCEIEFF - - ix Ap. 14 

Madan Sing v, Madan Ram Deb, i S. N. xi 

«. Suit for rent of lands appurtenant 

to dwelling-house.] The defendant had been 
declared entitled under s. 9, Reg. XIX of 
1814, to hold certain lands as attached 
to his dwelling-house, at an equitable rent 
payable to the landlord. The landlord subse- 
quently sued in the Revenue Court for en- 
hancement of rent of these lands. Held, that 
a suit for the rent of such lands could not be 
maintained in the Revenue Court. Shaw 
Khaibuddin Ahmbd w. Abdul Baki, 

[iU A. G. 65 

7. Enhancement of rent of a dwelling- 
house in village.] A suit for enhancement 
of rent of a dwelling-house in a village is 
cognizable by the Collector. Abdool Hamid v 
DONAOBAM Dey - - - - lii Ap 188 
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8. Deed of partition — Suit for arrears of 

rent — Title.'] A. died, leaving four sons, J?., C, 
-D., and JS., by a wife deceased, and a widow 
X, and three other sons, F., G., and /f., by her. 
JT. brought a suit against J?., C, i>., and U.. 
and against her three sons i^., 6^., and JET., to 
establish her title to a certain talook which she 
alleged had been conveyed to her by A, under 
a deed of gift. B., C, D., and E. set up a 
prior deed of partition, whereby the property 
of the deceased, including this talook, was 
divided between all his sons in the proportion 
of ten annas to S., 6., i>.. and j^., and six 
annas to F.^ 6^., and H, The High Court, on 
appeal, heldy that the deed of partition was 
genuine, and rendered the subsequent deed of 
gift inoperative. Afterwards B., C, D., and 
JE. instituted a suit in the Collector's Court for 
arrears of rent in respect of another talook 
also included in the deed of partition, against 
the ryots, and /!, 6^., and H. The ryots ad- 
mitted that they held at the rent claimed, but 
stated that they had not paid their rent on 
account of a dispute between the brothers as 
to the shares in which they were entitled to 
the same. F., 6^., and H. raised the defence 
that this suit could not be maintained in the 
Collector's Court: a suit in the Civil Court 
should be brought for the determination of 
their shares, and the decision in their prior 
suit was no evidence against them. Held, that 
the question was really one of title between the 
brothers, and such suit could not be maintained 
in the Eevenue Courts. GiRiSH Chandra Roy 
Chowdhey V, Raj Chandra Roy Chowdhry, 

[u A. C. 1 

9. Rent of stone quarries — Act X of 

1859,^.23, cl. 4.] In a suit for rent under a 
lease of eight annas of a certain hill and of 
fourteen bigas of land, by which the lessee 
reserved a yearly rent of Rs. 200 for the land, 
and the right of levying a yearly tax on the 
parties who were employed in quarrying the 
stone, — held, that this was not a suit cogni- 
zable by the Revenue Courts under Act X of 
1859. Khalnt Chnnder Ghose v. Minto (i I. J. 
N. S. 426) considered and approved. Shal- 
ORAM V, MUSST. KUBIRUN - - iii A. C. 61 

10. Act X of 1859, suit under, for arrears 

of rent — Benami lease.] Some of the de- 
fendants had taken a lease in the benami 
name of C. P. B.y and were in actual posses- 
sion of, and had paid rent for, the lands 
demised. The other defendants were sureties 
for C. P, B. A suit was brought in the Court 
of the Deputy Collector against those who 
were actually in possession of the land, to- 
gether with the sureties, for arrears of rent. 
It did not appear from the lease how far each 
defendant was interested in or entitled under 
it. Seld per PEACOCK, C. J., whose opinion 
prevailed (Mitter, J., dissenting), that the 
Deputy Collector had no jurisdiction to enquire 
into matters extraneous to the lease, and that 
the plaintiff's suit ought to have been dismissed. 
Held per MiTTER, J., that the suit was proper- 
ly brought against the actual tenants, and not 



against the benamidar and that the Collector 
had jurisdiction. Held by both Judges, that 
the suit should be dismissed as against the 
sureties, who could not, as such, be sued under 
Act X of 1869. Roy Priyanath Chowdhry 
v. Bbpinbehari Chuokbrbutty ii A. G. 287 

11. Suit for arrears of rent — Question 

relating to rent] In execution of a decree of 
the Revenue Court in a suit brought by X. f ot 
arrears of rent of a certain patni, the patni 
was put up for sale and purchased in the name 
of G, The rent having again fallen into 
arrear, X. took proceedings against ^., under 
Reg. Vin of 1819, for the sale of the patni ; 
but the arrears having been paid, the patni 
was not sold. In a suit for arrears of rent 
of the same patni, subsequently brought by 
X. against G., P., and B. (the wife of P.) 
jointly, on the allegation that the patni had 
been purchased by G. benami for P. and jff., 
heldf that the Collector had no jurisdic- 
tion to try questions relating to rent depend- 
ing upon equitable rights and liabilities arising 
from circumstances other than those of the 
relationship of landlord and tenant. Proson- 
No CooMAR Pai, Chowdhry v. Koylash 
Chunder Pal Chowdhry - Sup. VoL 769 

Prosonno Coomar Pal Chowdhry v, 
MuDDUN Mohan Pal Chowdhry, 

[zi Ap. 81 note 

12. Benami lease — Landlord and tenant 

— Act X of IS59.] ^. brought a suit in the 
Collector's Court against B., C, i)., and jK, 
for arrears of rent in respect of land demised 
under a patta to P. He joined G. and H. as 
defendants. According to the terms of the 
patta they were sureties for P. It was ad- 
mitted that P.'s name was used benami in the 
patta, and that he took no interest. A, sued 
B.J C.f D,, and E. as the parties interested and 
in possession. C. objected that a new settle^ 
ment had been made and a new patta granted ; 
that he held a moiety only of the lands, and 
was not liable for more ; and that D. was his 
ryot, and ought not, therefore, to have been 
made a defendant. D. and E. contended that 
they were liable in respect of the lot comprised 
under the patta, and had already paid rent 
for it to A. under a decree, but objected that 
they ought to have been sued separately from 
B., and B, did not appear. The lower Court 
held that C, had failed to make out his case, 
and that D. and E. were liable in this suit, and 
passed a decree ordering them to pay the 
amount admitted by them to be due from them, 
and the other defendants to pay the remainder 
of the claim. C. appealed. On the appeal. 
Peacock, C. J. (Mitter, J., contra) lield, that 
the plaintiff's suit must be dismissed, the lease 
being to H.^ and not to the defendants ; that the 
Court below had founded its decision on matters 
extraneous to the lease, which it had no juris- 
diction to enquire into. C. appealed under s. 15 
of the Letters Patent Held, by Kemp and 
Jackson, JJ., that the Collector had full juris- 
diction to entertain the suit, which was pro- 
perly brought against those who were in the 
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aotual possession of the land, and that these 
persons were really the tenants ; that the 
form of the decree passed by the Collector was 
correct, the plaintiff haying^ consented to the 
decree being given in that form; that the 
sureties had really mtkde themselves responsible 
for those who were really interested under the 
the lease, and not for F. Prtuanna Kumar 
Pal Chowdry v. Kailash Chunder Pal Chowdry 
distinguished. Held by NoBMAK, J. (dissent- 
ing), that the terms of the lease under which 
F. was alone interested could not be contra- 
dicted by oral evidence ; that F. alone was 
bound to the lessor under the lease ; that the 
defendant could not be sued as tenant, unless 
subsequent to the patta and kabuliat some- 
thing had occurred creating the relation of 
landlord and tenant between them and the 
lessor ; that no such relation or any contract 
creating such relation between the parties 
could be implied Itot^ the circumstances of the 
case, and the suit should be dismissed. The 
Kevenue Court had, therefore, no jurisdiction. 
But whether in the Revenue or Civil Court, D. 
and E. could not be sued jointly with B, and 
C, nor could O. and H. Bipinbehabi Chow- 
DBY V, Ram Chandba Rot - - - ▼ 234 

13. Suit for damage*— Wrongful dU^ 

traint—Act X of 1859, *. 143.] A suit for 
recovery of damages, by reason of wrongful 
distraint, is not cognizable by the Civil Court, 
but is cognizable by the Collector under 
s. 143, Act X of 1859. Ram Chandba Chow- 
DBT V. Subal Patbo - - - ill Ap. 74 

J 14. ■• Wrongful di-straint of crops — Suit for 

damages.'] Certain sub-lessees sued in the Col- 
lector's Court the zemindar and others employed 
by him for the value of crops seized and carried 
away under a certificate, as was alleged by the 
defendants, granted to them by the Collector, 
but which they failed to produce. The Collec- 
tor g^ve plaintiff a decree, which was upheld by 
the Judge. The defendants appealed only on 
the point of jurisdiction. Held, the suit was 
properly brought in the Collector's Court. 
Radha Mohak Naskab v, Jadu Nath Das, 

[iu A C. 261 

16. Arrearsof rent f suit for — Enhanced 

rent,"] A, took a farming lease from B., by 
which he agreed to pay B, a certain yearly 
rent, and stipulated further to pay to B. half 
of any enhanced rent which he might succeed 
in realizing from the ryots. Held^ that a suit 
by B. to recover arrears of this moiety of 
enhanced rent would lie in the Revenue 

Court. BHABATABU7I DaSI V. GBEY, 

[ii A. C. 152 

16. Kabnliat—Aot X of 1859, #. 23, 

el, 1.] A suit to set aside a decree passed by 
a Deputy Collector for executing a kabuliat in 
favour of the defendant, and for a declaration 
that the land in suit pertains to the talook of 
a third party, is not cogrnizable by the Civil 
Court By ci. 1, s. 23, Act X of 1869, the 
eaolusiT6 oognizsnoe of suits by a zemindar 
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against his ryot to obtain a kabuliat is reserved 
to the Court of the Collector. Sonatan Rot v. 
Anand Kumab Mookebjeb - - ii Ap. 31 

JTJB7 — Appointment and award of— Criminal 
Procedure Code {Aot VIII of 18B9), s. 310 ; 
Act Xqf 1872, s. 523.] A Magistrate cannot 
receive and enforce the award of a jury under 
s. 310 of the Criminal Procedure Code, deli- 
vered long after the day fixed for the purpose. 
A jury appointed under s. 310 is not properly 
constituted when only the foreman is appoint- 
ed by the Magistrate and the rest of the 
members by the parties. Queen v. Haboo- 
bind Pal - - - - - vii Ap. 67 

JUS TEBTII. 

See CONTBACT. 

Escheat. 

JUSTICE OF THE PEACE 

See Judicial Notice. 

JUSTICES, SUIT AGAINST. 

See Bbng. Act VI op 1863. 

KABULIAT, FAILUBE TO PBOVE. 

See Landlobd and Tenant. 

KABULUT, SUIT FOB. 

See Co-Shabbbs. 

Enhancement of Rent. 
2. Specification of boundaries in kabu- 
liat-^ Act X of 1859, s. 2.] The want of speci- 
fication of boundaries in a kabuliat is no gfround 
for dismissing a suit for a kabuliat, when all 
the particulars of area are given as required 
by s. 2 of Act X of 1859. Ramnath Rakhit 
V, Chand Habi Bhuya - - - vi 866 

8. Proprietor of fractional share in 

estate.'] The question wob referred to a Full 
Bench " whether a suit by the owner of a 
fractional share of an undivided estate for a 
kabuliat will lie." Nobman, J., was of opinion 
that, as a general rule, the holder of a tenure 
cannot be sued by owners of fractional shares 
in the superior tenure for separate kabuHats 
according to the proportions to which they 
allege themselves to be entitled in the supe- 
rior tenure. A tenure is an entire thing, and 
cannot be subdivided against the will of the 
tenant LoOH, Baylby, Macphebson, and 
Mitteb. JJ , did not answer the question, on 
the ground that it did not arise in the suit. 
INDAB Ch ^ndba Duqab V. Bbindabun Bhaba, 

[viii F. B. S61 

4. Decree in suit for kabuliat.'] In a 

decree for a kabuliat the term for which it is 
to remain in force should not be fixed. Swab- 
NAMAYi V. Gaubi Pbasad Das - ill A. 0. 270 

6. Ibnder of patta — Landlord and ten- 
ant,] In order to entitle a landlord to sue 
for a kabuliat, he must tender a patta. Akhoy 
SUNKUB Chuckebbutty V. Indba Bhusan 
Deb Roy - - - - - iv F. B. 68 

6. — Evidence — Quantity of land.] In a 
suit for obtaining a kabuliat, failure to prove 
the exact quantity of land for which the ka- 
buliat is sought to be obtained renders the suit 

23 
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liable to dismissaL SmB Ram Ghobb v, Pran 
PiRiA - - - - - - iY Ap. 89 

7. — Notice of enhancement — Landlord 
and tenant. "i Held per Steer, Eehp, and 
Seton-Earr, JJ., that, under Act X of 1859, a 
landlord can sue his tenant for a kabuliat 
fixing- the amount of rent, without having 
sery^ upon him notice of enhancement. 
Per Norman, J.— Such notice was necessary, 
and by s. 9 of Act X of 1859, the landlord must, 
before suing for a kabuliat, tender a patta to the 
tenant. Per Peacock, C. J. — The question did 
not arise in the case. The relationship of land- 
lord and tenant did not exist between the 
parties. Ram Kanth Chowdhry v. Bhubun 
MoHUN Biswas - - - -Sup. Vol. 26 

8. Act X of 1859, es. 9 and 13.] Held 

by the majority of a Full Bench, a landholder 
can sue for a kabuliat at an enhanced rate 
without first having given notice of enhance- 
ment under s. 13, Act X of 1859. He can also 
sue without having first tendered a patta. Per 
Peacock, C. J.— He can sue if he has given 
notice of enhancement. Per Norman, J.— A 
suit for a kabuliat is not maintainable except 
in cases provided for bys. 9, ActXof 1859. 
Thakooraneb D asses v. Bisheshur Mooker- 
j£B ------ Sup. Vol. 202 

9. Landlord and tenant — Enhance- 
ment — Plaint— Decree.'] A landlord, who sues 
for a kabuliat at a specified rate, but fails to 
show tiiat such rate is fair and equitable, is 
not entitled to a decree for a kabuliat at 
a less rate, but the suit must be dismissed. 
Held also (Phbar, J , doubting) that in a 
suit for a kabuliat the plaint should specify 
the date for the commencement of the kabuliat. 
A plaint which does not specify such date 
ought to be returned ; but if it hafi been ad- 
mitted and the case heard, the Court may sup- 
ply the omission by specif yhig in the decree 
the date from which the kabuliat is to com- 
mence. Gholam Mohamed v. Asmut Ali 
Khan Chowdhry - - - Sup. Vol, 97i 

Hamid Alee v. Affeeoodeen, i S. N. xiv 

10. Right of occupancy — Agreement 

fixing rent,'] A landlord can sue a ryot not 
having a right of occupancy for a kabuliat 
only when an agreement fixing the rent has 
been entered into. Ahmed Reza v. Aghori, 

[ii S. N. ZY 

KISTBAKDL 

See Civil Procedure Code, s. 206. 

kistbakdi, filing of. 

See Limitation Act XTV of 1859, 
S.20. 

KNOWLEDGE. 

See Prescription. 

KNOWLEDGE OF COMMISSION OF OFFENCE. 
See Complaint. 

LABOBEBS. 

See Act XIII of 1859. 
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LABOBEBS, PBOTECTOB OF. 

See Beng. Act VI op 1866. 

LABOBEBS, WAGES OF. 

See Beno. Act VI of 1866. 

LACHES. 

See AoQmESCENCE. 

Privy Council, Practice op. 
Summons. 

a. Act XIV of 1869, s, 1. cl. 15 — 

Estoppel] The laches of a mortgagor in 
taking no steps for many years to enforce 
his alleged rights, may afford evidence against 
the existence of those rights, but cannot 
estop him from asserting them, if they do 
exist, at any time within the period of sixty 
years allowed by s. 1, cl. 15, Act XIV of 
1859. On account of the plaintiff's laches 
the Judicial Committee disallowed mesne pro- 
fits prior to the date of the institution of the 
suit, which had been allowed by the High 
Court. JuGOURNATH Sahoo V. Shah Maho- 
med HossBiN - - - * ziT P. C. 886 

LAKHIBAJ TEiniBE. 

See Resumption. 
Settlement. 

LAKD, ACQUISITION OF. 

See Ghatwali Tenure. 

LAHD, ACQUISITION OF, B7 GOVEEBNICENT. 

See Act VI OF 1857. 

LAND ACQUISITION ACT (X OF 1870)— ^^A 
Court — Powers of superintendence.] The Courts 
established under Act X of 1870 are Courts 
subject to the appellate jurisdiction of the 
High Court, and not the less so because an 
appeal lies to the High Court from their 
decisions in certain cases only. The High 
Court consequently has the power of super- 
intendence over those Courts under s. 16 of 
24 & 25 Vict., o. 104. There is nothing in 
Act X of 1870 which gives the Judge and 
Assessors sitting together power to determine 
the right to compensation, or the title to 
the land for which compensation is to be 
assessed. Where, therefore, the Collector ten- 
dered compensation in respect of land, some 
of which was above, and some below, high- 
water mark, and made an offer for each 
separately, — held, that the Judge and Assessors 
had no power to award the whole sum tender- 
ed by the Collector as compensation for the 
land above high water mark; but they should 
have determined what was a proper compen- 
sation for each description of land. In the 

MATTER OF THE PETITION OF ABDOOL AlI, 

[XV 197 

, B& 24, 29, 80, 84, A S5 — Appeal— Differ- 
ence of opinion between Judge and Assessors-^ 
'* Amount of Compensation,"] The "amount 
of compensation in s. 24, Act X of 1870, 
must be taken to mean the whole amount of 
the award, and not the amount of the different 
items to be taken into consideration separately 
under that section; therefore, where tiie 
Judge differed wholly from one Assessor, and 
differed from the other Ajsaessor in tlM 
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LANB ACQUISmOn ACT (Z OF 1870), 88. 24, 29, 
80, 84, ft 85 — contiMted, 

amounts awarded for the different items, bnt 
agrreed with him in the total amount award- 
ed, — held, there was not such a difference 
of opinion between the Judge and both Asses- 
sors as to ^YQ a right of appeal from the 
Judge^s decision under s. 35. Ananda- 

KRISHNA BOBB V. VSRNBB - - ziii 800 

, 88. 80, 85 — Appeal^ Differenee of opiniati 

between Judge and Antemort — ComptTUation.'] 
Under s. 30, Aot X of 1870, an appeal lies from 
the decision of the Judge where he differs 
from the Assessors, whether the Assessors agree 
with one another or not. In the matter of 
THE Land Acxjuisition Act (X of 1870); 
Hbtsham v. Bholanath Mollick ; Bho- 
lanath Mulliok V, Hbysham - li 280 

, 8. 85 — Appeal — ** District Judge " — 

Officer epeoialty appointed under Act X of 
1870 — Costt,'] An appeal from the decision 
of a judicial officer appointed to exercise 
the functions of a Judge under Aot X of 
1870 within the town of Calcutta, lies to the 
High Court sitting to hear appeals from 
decisions by the Court in its original civil 
jurisdiction. The words " District Judge '* 
in s. 35, Act X of 1870, include the High 
Court in its appellate j urisdiction, and there 
is nothing in the definition of those words 
given in Act I of 1868, s. 2, ol. 12, opposed 
to this meaning. No appeal lies on a question 
of costs in a case under Ace X of 1870. In 
this case the costs of the appeal were allowed 
by the High Court on scale 2. Bamasoon- 

DEBEB DOSSBE V. VbBNEB - - zUi 180 

LAHD COVESED WITH BUILDINGS, SUIT FOS 
REHTOF. 

See Enhancement of Rent. 

Jurisdiction ofRevenub Coubt. 

LAHD FOR BUILDING PURPOSES. 

Sec Enhancement of Bent. 

LAND SEPARATED BY CHANGE IN COURSE 
OF RIVER. 

See ACCBBTION. 

Custom. 

LAND TAKEN FOR PUBLIC PURPOSES. 
See Railway Company. 

LAND TAKEN IN EXCESS IN EXECUTION OF 
DECREE. 

See Act XXIII of 1861, B. 11. 

LAND TEMPORARILY OR PERMANENTLY 
SETTLED. 

See AccBETiON. 

LANDLORD AND TENANT. 

See Acquiescence. 

Beng. Act VIII of 1869, s. 20. 

Co-bhabebs. 

Estoppel. 

Kabuliat, Sxht fob. 

Limitation. 

Limitation Act XIV of 1869, 

B. 1, CL. 12. 
Onus Pbobandi. 
Res-Judigata. 



LANDLORD AND TNLSCt-^continued, 

2. Damage by fire — Negligence — Defect 

in bfUldingJ] The plaintiff hired a thatched 
bungalow of the defendant, entered into 
possession, and after living in tiie house some 
time lit a fire in. the fireplace in one of the 
rooms. The chimney took fire, and the plaintiffs 
furniture was destroyed. He subsequently ascer- 
tained that the chimney had been thatched 
over, of which fact he had been all aleng igno- 
rant Ifeldf that the landlord, defendant, was 
liable in damages for the loss sustained by him. 
Per Kemp, J. —The landlord should have 
g^iven the plaintiff notice of the defective 
construction of the chimney. The plaintiff 
had a right to assume that it was properly 
built. Radha Eibshna v, OTlahbbtt, 

[ iii A. C. 877 

8. — Storage of goods — Warehouse — Da* 
mage — Suit for negligence — Onus prohandi ] 
The plaintiff let to the defendants a godown 
on an upper story over his own godown, for 
the purpose of storing goods, the only stipu- 
lation in writing being, that no combustible 
or hazardous goods should be stored there. 
The plaint alleged that the premises were 
taken by the defendants on the understanding 
that the defendants should use the same in a 
tenant-like manner, yet the defendants used 
them in an untenant-Uke manner, and loaded 
an unreasonable and improper weight on the 
floor, whereby it broke through and damaged 
the plaintiff's goods below. The ^dence 
showed that the godown had been used by 
former tenants for storing light goods, but, in 
addition to light goods, the defendant had, at 
the time the floor broke, stored upon ft several 
casks of white and red lead, and some cases 
containing tin plates. The evidence of profes- 
sional witnesses showed that a warehouse-floor 
ought to be able to bear 1| owt. per superficiid 
foot, and there was evidence to show that the 
pressure on the portion of the floor which fell 
was, at the time, 1 cwt. 1 qr. 6 lbs. The floor 
gave way in the part where the heavy goods 
were stored, but there was nothing to show 
that they were improperly stored. Evidence 
was given that it was not usual to store heavy 
gfoods on an upper floor, but that heavy goods 
were sometimes stored on upper floors. The 
evidence of the professional witnesses was to 
the effect that the floor was not a proper one 
upon which to store merchandize, but that 
H owt. was not a dangerous weight for a 
warehouse-floor to bear, and that no unprofes- 
sional person could have anticipated danger 
from it in the present instance. There was 
also evidence to show that the girders were 
not sufficient for the floor of an upper story 
to be used as a godown. In a suit for damage 
sustained by the plaintiff by reason of the 
breaking of the floor, — held {per Macphebson, 
J., and on appeal), that it lay upon the plain- 
tiff to show that the defendants had acted in 
an improper and untenant-like manner, and 
that he had failed to show that any im- 
proper or unreasonable weight had been plaoed 
by the defendants upon the floor, or such as 
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LANDLOBD AHD TWAST— continued. 

a tenant exercising ordinary caution might 
not haye placed there. Eokolbb v, Tule, 

[▼401 

4. Claim for rent — 8 Anne^ ^» 14 — Dis- 
tress — Co-landlords.'] Two daughters, as 
co-partners, were owners of certain pro- 
perty, each having an eight-anna share 
therein. On June 30th, 1868, they executed a 
lease of the property, in which it was pro- 
vided that a monthly rent should be paid in 
separate payments to each of the two owners 
respectively, they giving separate receipts for 
the same. The tenant having failed to pay 
rent, one of the owners brought a suit for her 
share in her own name only, and obtained a 
decree. In execution of this decree she seized 
and sold property belonging to the tenant. The 
sale took place on the 12th of February, 1869. 
On the 15th of February the other owner 
brought an interpleader suit, the tenant 
having likewise failed to pay rent to her. She 
olaim^ to have what was due to her paid out 
of tiiie proceeds realized by the sale under the 
decree. Held^ that she was not entitled to 
have it so paid. Held also per Peacock, 
G. J. — The Statute 8 Anne, c. 14, does not 
apply to this country. Heldy that it would not, 
at any rate, applv to a case in which a claim- 
ant seeks to enforce payment of her rent 
from another creditor for rent, even if it 
would where the claim was against an ordinary 
execution-creditor. Padam Ai^i Dasi v. Jaga- 
DAMBA Dasi - - - - iii 0. C. 56 

6. Lodgings let to prostitvte—Suit for 

rent of] A lancUord cannot recover the rent 
of lodgings knowingly let to a prostitute who 
carries on her vocation there. Gaubinath 

MOOKEBJBE V, MADHUMAHI PeSHKAB, 

[iz Ap. 87 

6. DeterminatUn of tenancy.'] In a suit 

by a lessee to oust the tenant in possession, — 
heldf that the tenancy must be shown to have 
been legally determined by notice to quit, 
demand of possession, or otherwise. FiTz 
Patbick V. Wallace - - ixA.C. 317 

7. Holding over after expiry of lease — 

Monthly or yearly tenancy — Notice to quit.] 
A. and B. let a house and premises in Calcutta 
to C. under a Bengali lease, for a period of 
three years, from 1st Assar, 1273 (14th June, 
1866). Upon expiration of the term, C, 
continued in possession of the house, and A. 
and B.f after repeatedly calling upon him to 
deliver up possession, served on hun, on 18th 
March, 1873, in a letter written by their 
attorney, a notice to quit *' on or before the 
1st day of Jaishta, 1280, B. S., corresponding 
with the 13th day of May next'* Held, that 
C, after the end of his lease, held merely from 
month to month, and that the tenancy was 
terminable by a month's notice. Held 
further, that the letter of the 18th March, 
1873, was a sufficient notice. There is nothing 
which makes it a necessary inference that a 
tenancy in (^cutta is a tenancy by the year, 
in the absence of any special agreement to 
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the contrary. So far as there is any custom 
in Calcutta, or any inference of fact to be 
drawn from mere occupation accompanied by 
payment of a monthly rent, it is, that the 
tenancy is a monthly one. Nocoobdass 
MuLLicK 1^. Jewbaj Baboo - - xii 203 

8. Limitation — Patni lease — Receipt of 

rent— Notice.] A., a Hindu, died leaving his 
widow B. and his mother C. B. adopt^ D, 

C. granted a patni patta to E. of certain pro- 
perty belonging to the estate of A. During 
the minority of i>., B. received the rent from 
E.J and afterwards J>.^ on attaining majority , 
realized rent from E. by suits under Act X of 
1869. Twelve years after attaining majority, 

D. sued for cancellation of the patni lease 
and for obtaining khas possession of the pro- 
perty. Beldy that the suit was not barred. 
The receipt of rent was no confirmation 
of the patni lease; it only create the rela- 
tion of landlord and tenant. Held also, that 
the plaintiff was not entitled to khas posses- 
sion before the relationship of landlord and 
tenant was legally determined by a reasonable 
notice. Semhle. — Such notice should expire at 
the end of the year. Bunwabi Lal Roy v. 
Mahima 0HA2a)BA Enuall - - iv Ap. 86 

9. Acknowledgment of tenancy — Regis- 
tration of transfer — Deposit of rent.] The 
mere deposit of rent in the Collector s office 
by the purchaser of an under-tenure in his 
own name and that of the registered tenant, 
is not sufficient notice to the zemindar of 
such purchase ; nor is the mere acceptance 
by the zemindar of rent so paid an acknow- 
ledgment on his part of the purchaser a» 
his under-tenant, but it is otherwise when 
there is acceptance with notice, notwithstand- 
ing that the transfer has not been registered. 

MBITYtJNJAYA SiBCAB V. GOPAL ChANDBA 
SiBCAB - - - - ii A. 0.131 

10. Act Xi/1859, s, 27— Division of rent 

or tenure.] The lessor is not bound to recog- 
nize the title of any one except the person 
with whom he deals, whatever that title may 
be as between the lessee and the members of 
his family. Upendba Mohun Tagobb r, 
Thanda Dabi - - - - iii A. C. 349 

Sadhan Chandba Boss v. Gubu Chaban 
Bose ----__ Yiii a note 

11. Under s. 27, Act X of 1869, no divi- 
sion of tenure or distribution of rent is valid 
or binding without the oonsent in writing of 
the landlord. Upendba Mohun Tagobe v, 
Thanda Dasi - ^ - - iii A. C. 349 

12. Acknowledgment of tenancy — Non- 

registration and Mutation of names.] A 
zemindar is bound to sue the actual tenant, 
when known to him, though the tenant's 
name has not been registered in his sherista. 
There can be a legal and valid recognition by 
a landlord of the vendee of a saleable under- 
tenure as tenant, notwithstanding that no 
mutation of names has taken place in his 
books. Meah Jan Munshi v. Eubbunamayi 
Dbbi - - -- - -vilil 
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18. — Transfer hy registered tenant — Sale 
in eweention of decree — Receipt of rent — 
Aeknofvledgment of tenancy — Beng, Act VIII 
of 1866, 1. 16.] The plaintiffs were share- 
holders with one j9. in a tenure, of which B. 
was the registered tenant, bat of which he had 
assigned part to the plaintiffs without the 
consent of the semindar. In execution of a 
decree against B. for arrears of rent, the plain- 
tiffs' portion was sold, and purchased by the 
defendant. In a suit by the plaintiffs to set 
aside the sale, and reoover their property, held, 
they were pecuniarily liable for the rent with 
^., unless the zemindar had made a separate 
agreement with them ; that the whole tenure 
was rightly seized and sold in execution of the 
decree ; and that the taking of the rent from 
them by the zemindar was no such recognition 
as to bind him, or create a valid incumbrance 
under s. 16, Beng. Act VIII of 1865. Sbinath 
Chuckebbuttt v. Sbimakto Lashkab, 

[viii 240 note 

14. ^Mt* for kahiliat.'i The defendant 

was under-tenant in respect of lands which 
his lessor held under a modafut from the 
zemindar. Subsequently the lessor left, and 
the zemindar gave to the defendant a patta 
for part of the lands covered by the modafut, 
and to the plaintiff a patta for the whole land 
covered by the original modafut ; but did not 
assign any of his rights as zemindar to the 
plaintiff to recover or enhance the rent reserved 
in the patta he had granted to the defendant. 
Neldf in a suit for a kabuliat at an en- 
hanced rate, that the plaintiff and defendant 
were not in the position of landlord and 
tenant, so as to enable the plaintiff to maintain 
his suit. Ealam Sheikh v, Panohu Mandal, 

[ii A. C. 252 

15. Besumption of invalid lakhiraj — Reg. 

II of lSl9-^SuUfor kabuliat^Act X of IS59, 
s. 23, cl. 1.] The having obtained a decree 
for resumption of invalid lakhiraj lands, held on 
tenure prior to Ist December, 1790, under Reg. 
II of 1819, does not create the relationship of 
landlord and tenant between the plaintiff and 
defendant so as to enable the plaintiff to sue 
for a kabuliat under cl. 1, s 23, Act X of 1859. 
That relationship came of course into exist- 
ence until the lakhirajdar has agreed to pay 
the revenue assessed by the Collector. Ma- 
DHAB Ghandba Bhadoby V. Mahima Chan- 
DBA Mazuu DAB - - - vili Ap. 88 nota 

16. ' Resumption of invalid lakkiraj—Reg. 

II of 1819, *. SO.— Beg, XIX of 1793, *. 10— 
Decree of Civil Court.'} A decree of a Civil 
Court in a suit (the plaint of which referred 
to 8. 30 of Beg. II of 1819, and s. 10 
of Beg. XIX of 1793) which declared the 
right of the zemindar to assess rent on 
land not proved to have been held under a 
grant prior to 1st December, 1790, is sufficient 
to establish the relationship of landlord and 
tenant between the zemindiar and the pari^ 
against whom the right of asBMement wiB 
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declared. Saudamiki Debi v, Sabup Chandba 
Boy - - - - - -viii Ap. 82 

Shamasundabi Debi v. Sital Khan, 

[viii Ap. 85 note 

Madhusudan Saooby v. Nipal Khan, 

[viii Ap. 87 note 

BOHINI Nandan Gossain w. Batneswab 

KuNDU - - - - - viii Ap. 89 note 

17. Variance between pleading and proof 

— Suit for rent — Failure to prove kahuliat.'\ 
Where a landlord sued a ryot for arrears of 
rent alleged to be due under a kabuliat, and the 
Court found that such kabuliat had not been 
executed by the ryot, although he had occupied 
the land, the landlord was held not entitled to 
have a further trial of the question whether 
any, and what amount of rent was due on 
account of the ryot's occupation of the land. 
LuKHEE Kanto Dass Chowdhby v. Sumee- 
BUDDi LusKEB - - - xiii F. B. 248 

18. Suit for rent— Regs, Vof 1799, *. 6, 

and Vof\9f21, s,$— Sub-tenure taken charge of by 
Collector,'] Under the provisions of Beg. V of 
1799, s. 5, and Beg. V of 1827, s. 3, the 
Collector took charge of a sub-tenure as admi- 
nistrator of a deceased person to whom the 
sub-tenure belonged. Beld, the Collector was 
in no sense the tenant of the superior land- 
lord, and consequently no suit would lie 
against him under Act X of 1869 for rent 
alleged to be due in respect of the sub-tenure. 

COLLECTOB OF BOGBAH t». DWABKANATH 

Biswas - - - - - - iv Ap. 80 

19. Suit for arrears of rent—Intervenor 

under Civil Procedure Codecs, 73 — Issue,] D, Cl 
iS., the zemindar, brought a suit against ^., aryot, 
for recovery of arrears of rent valued bdtow 
Bs. 100. B. set up in defence that the rent was 
not payable to 2>. C 5. but to N. C. A., the 
mokuraridar. iV. C- A., who claimed under a 
mokurari title, and alleged that he was in 
receipt of the rents from the ryots, was made 
a party under s. 73, Act VIII of 1869. The 
Munsif passed a decree in favour of the plain- 
tiff, which, on appeal by ^, C, A., was reversed 
and the suit dismissed. ITeldf on appeal to 
the Hifl^h Court, the only issue to be tried 
was whether the relation of landlord and 
tenant subsisted between 2>. C. S, and B, 
Dayal Chand Sahoy v, Nabin Chandba 
Adhikabi - - - - - viii 180 

20. Act X of 1859, *. 23, cl. 6, and s. 25— 

Act XIV of 1859, s, 15— J^ectmcnt—Suit for 
possession by ryot.] When a zemindar, of hia 
own authority, and without the intervention 
of the Collector under s. 25, Act X of 1859, 
ejects a tenant whose lease has expired, the 
tenant may recover possession, without re- 
ference to the title of the zemindar to eject 
him, in a suit under s. 15, Act XIY of 1859 ; 
but if the tenant sue under cl. 6, s. 23, Act X 
of 1859, the question is open as to whether 
the tenancy was at an end or not ; and if it 
was at an end, the tenant must fail in his suit. 
Jonabdun Aohabjes v. Ha&aduk Achabjbb, 

[Sup. ?qL 1020 
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81. Tenant-at-will — Aceretion.'\ A ten- 

ant-at-will is entitled to oocapj an accretion 
to his holding so long as he retains possession 
of his original holding. Bhugabut Prasad 
SiNQH V. DuBO BuAi SiNO - - vlii 78 

22, Suit for rent— Encroachment— Ex- 
cess lands."] A.i the holder of an independent 
istemrari tenure lying in B.''s zemindary, let 
it to C.J who, under cover of his lease, 
encroached upon the semindary lands. Heldy 
that there was no implied contract of tenancy 
between C, and B., and B. could not sue C for 
rents on account of the excess ladds. Jat- 

NABATAN SiNOH 17. MATILAL JHA - i A. C. 21 

28. Sub-tenant — Breach of stipulation 

in lease— Excavation of tank.] The plaintiff 
let a piece of land to AT., and by the terms 
of the lease it was stipulated that the lessee 
should not excavate a tank on the land. M. 
sublet the land to J. and iV., who, in the 
course of their occupation, excavated a consi- 
derable plot of ground. The plaintiff, there- 
upon, brought a suit against M. J., and iV. to 
have the ground restored to its former condi- 
tion, or for damages. The first Court gave a 
decree for the plaintiff. The Judge was of 
opinion that J. and JV. not being parties 
to the original lease could not be made 
liable in the suit, and he dismissed the suit as 
against them. The plaintiff appealed making J. 
and JV! only respondents. Beldj that J, and ^. 
had no right to use the land in contravention 
of the terms of the lease, and that if the 
plaintiff proved that their acts were in breach 
of the stipulation in the lease to M., he was 
entitled to the assistance of the Court in get- 
ting the land restored as nearly as possible to 
its former condition. Monindbo Chundeb 

SiBCAB V. MONEBBUDDEEN BiSWAS zl Ap. 40 

24. Bhouli rent — Valiuition of crop.] A 

landlord sued his tenant, paying rent in kind, 
for the share of the crop due to him, or rent, 
or for its money-equivalent. Ueldj that the 

g rices at which the landlord was entitled to 
ave the crop valued were those which pre- 
vailed at the time the crop was cut, and when 
it should have been made over to him. Lack- 
man Pbasad v. Holas Mahtoon - ii Ap. 27 

25. Appointment of sezawal on default 

in payment of rent — Determination of ten- 
ancyJ] It was stipulated in defendant's lease 
that, on his failing to pay any instalment of 
the rent, plaintiff might appoint a seza- 
wal to collect direct from the under-tenants. 
Heldy that the appointment of such a sezawal 
did not determine defendant's lease, and 
that he was still liable for any deficiency in 
the rent after the sezawaVs collections were 
credited. Fakibuddin Mahomed Abhan v. 
Phillips - - - - - iii Ap. 68 

Contra Dalbtmple v. Bbajan Saha, 

[ iii Ap. 54 note 

26. Patni talook — Sale for arrears of 

rent — Optimus interpres rernm usiis.] The 
plaintiff, purchaser of a talook sold for arrears 
of rent under Reg. YIII of 1819, brought a 
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suit for khas possession of a tank within the 
talook purchased by him, which had been held 
by the defendant and her predecessors from a 
time anterior to the grant of the talook. Held, 
that the relationship of landlord and tenant 
in which the parties stood did not prevent the 
application of the maxim optimus interpres 
rerum usus^ and it was open to the defendant to 
show by evidence as to the nature of the en- 
joyment what the origin of the tenure really 
was. It being shown that the interest in 
the tank had been frequently transferred 
during a period of more than sixty years 
without any change in the terms of the hold- 
ing or the amount of rent paid, and that one 
of the transferees of the tank had been the 
owner of the talook in which it was, it was 
heldf that the plaintiff was not entitled to a 
decree for khas possession. Nidhikbishna 
BosE V, NiSTABiNi Dasi - - - ziii 416 

27. Sale by tenant nitliout consent of 

landlord — Position of purchaser — Erection 
of brick-built house by tenant — Right of 
ofcner of land to houses built thereon.] The 
relation between landlord and tenant is that 
of parties to a contract. The contract is 
entire and single. If a portion of a tenure 
be sold either by the tenant or in execution of 
a decree of the Civil Court against the tenant, 
in the absence of any consent by the zemin- 
dar, the only mode in which effect can be 
g^ven to the alienation is to treat the pur- 
chaser as holding a rent-free tenure subor- 
dinate to that of the original tenant. In this 
country the ownership and right of pos- 
session in the soil does not necessarily carry 
with it a right to the possession of buildings 
erected thereon. A tenant who held a piece 
of land on a lease, erected a brick house upon 
the land without the permission of, but with- 
out any objection by, his landlord. In execu- 
tion of a decree of the Civil Court against the 
tenant in January, 1865, the materifds of the 
house and the site on which the house was 
built were sold separately to two individuals 
from whom the defendant purchased both. 
On the diet July, 1866, the tenure itself was 
sold for arrears of rent to one JV., from whom 
the plaintiff purchased it. The plaintiff 
brought this suit to recover possession of the 
land free from all incumbrance by the removal 
of the house. The Court refused to g^ve the 
plaintiff a decree for possession. Shibdas 
Bakdopadhya V, Bamandab Mukhapadhya, 

[viii287 

28. Buildings on land — Ownership 

An land and buildings.] According to the 
usages and customs of tnis country, buildings 
and other such improvements made on land 
do not, by the mere accident of their being 
attached to the soil, become the property 
of the owner of the soil. The general rule is 
that, if he who makes the improvement is not 
a mere trespasser, but is in possession under 
any bondjide title or claim of title, he is en- 
titled either to remove the materials, restoring 
the land to the state in which it was before 
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the improyement was made, or to obtain com- 
pensation for the value of the building, if it 
is allowed to remain for the benefit of the 
owners of the soil ; the option of taking the 
building, or allowing the removal of the ma- 
terials, remaining with the owner of the land 
in those cases in which the building is not 
taken down by the builder during the con- 
tinuance of any estate which he may possess. 

In THE MATTER OP THE PETITION OP THAKOOB 

Chundeb Pabamanick - - Sup. VoL 696 

29. EiitSj right of tenant to — Acquies- 
cence.'] On a case stating that the plaintiff 
became tenant to the defendant of certain 
land in Calcutta, and at the time of becoming 
such tenant purchased from the out-going 
tenant, with the defendant's knowledge, two 
tiled huts which were then standing on the 
land ; tiiat ** it had been the practice in Cal- 
cutta for tenants to remove such tiled huts as 
those of the plaintiff erected upon the land 
let to such tenants, and such huts were by 
such practice treated as the property of the 
tenants, who, by such practice, were in the 
habit of disposing of them without the con- 
sent of their landlords ; " that relying on the 
abovementioned practice, the plaintiff, with 
the defendant's knowledge, had partially 
pulled down and rebuilt such huts ; that the 
plaintiff's tenancy was determined, and the 
plaintiff ejected from the land by the defendant ; 
that before leaving she endeavoured to pull 
down and remove the huts, but that she was 
prevented from so doing by the defendant, 
who claimed the huts as her property : — Held, 
that tiie plaintiff, by the practice stated, was 
entitled, before giving up possession of the 
land, to pull down and remove the tiled huts. 
Held further, that apart from the existence of 
a valid custom entitling the tenant to remove 
tiled huts, the plaintiff having bought the huts 
from the out-going tenant with the defen- 
dant's knowledge, and relying on the practice, 
and with the defendant's knowledge having 
partially pulled down and rebuilt the huts, 
was entitled as against the defendant to 
remove them. Parbutty Bewah v. Wooma- 
TABA Dabee - - - - - jdv 201 

80. Buildinffy right of tenant to remove 

— Additions to existing building.'] A tenant 
maMng additions to an existing bmlding is not 
entitled to remove the building, but is only 
entitled to compensation for the present value 
of the expenses incurred by him in making 
such additions. Possibly, in some cases, he 
may remove the additions if he can do so with- 
out in any way injuring the original building. 
GoPAUL MuLLiCK V. Anundo Chundbb Chat- 
tebjeb - - - - - xav 206 note. 

LANDMABES, OBLITEBATION OF. 
See ACOBETION. 

LEASE, A6BEEMENT FOB. 

See Registration Act XX of 1866.. 

8.17. 
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LEASE, BBEACH OF COBDITION FOB FOBFEI- 
TIJBEIH. 

See Act X op 1859, s. 78. 

LEASE, SUIT FOB CAHCELMEHT OF. 
See Act X op 1869, s. 78. 

LEASEHOLD PB0PEBT7. 

See Civil Pbocbdube Code, s. 34. 

LEAVE TO APPEAL GBANTED WITHOUT 
AUTHOBITT. 

See Pbivy Council, Pbactice op. 

LEAVE TO APPEAB AND DEFEHD. 

See Bills op Exchange Act. 

LEAVE TO DEFEND SUIT WITHOUT FEES. 
See Insolvency. 

LEQACr, SUIT FOB. 

See Pabtibs. 
Will. 

LEGAL NECESSITY. 

See Hindu Law, Alienation. 

LEGISLATUBE, POWEB OF. 

See JuBiSDiCTioN op Cbiminal 

COUBTS. 

Reg. Ill OP 1818. 

LESSEE OF GOVEBNMENT. 

See Limitation Act XIV op 1869, 
s. 17. 

LESSEE, BIGHT OF. 

See Abatement op Rent. 

LESSOB AND LESSEE. 

See Landlobd and Tenant. 

LETTEB OF ADVICE. 

See Evidence Act, s. 32. 

LETTEBS BETWEEN MEMBEBS OF JOINT FA- 
MILY AND KUBTA OF THE FAMILY. 
See Evidence. 

LETTEBS OF ADMINISTBATION. 

See Cebtipicatb op Administra- 
tion. 
Illbqitimact. 

2. Jurisdiction of High Court-— Attorney 

of executor — Administrator- General.] The 
High Court has no power to grant letters of 
administration to the attorney of the executor 
of a deceased in respect of assets situate in 
the Punjab. The High Court has power to 
grant letters of administration in respect of 
such assets to the Administrator-GtoneraL In 

THE GOODS OP DUNCAN - - - i 0. C. 3 

8. Jurisdiction.] A British subject 

died intestate, leaving property within tiie 
jurisdiction of the High Court of the K. W. 
Provinces and of the High Court at Fort 
William. General letters of administration 
were granted by the High Court of the N. W. 
Provinces to the Administrator-General of 
Bengal, who was not then aware that the 
deceased had left property within the juris- 
diction of the High Court at Fort William. 
On discovering that the deceased had left 
proi)erty within the jurisdiction of the latter 
Comrt, the Administrator-General applied to 
that Court for general letters of administra- 
tion, which were granted by the Court, oa 
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LSTTESS OF ADUOiJSTRATlOJS—eoiUinued. 

condition that he would apply to have the 
letters of administration granted by the High 
Court of the N. W. Provinces recalled. The 
High Goort at Fort William has power to grant 
to the Administrator-General letters of admi- 
nistration which shall operate throughout the 
whole of the Presidency of Bengal In thb 
GOODS OF Keohteblein - - i 0. 0. 19 

4. Succession Act (X of 1865), w. 212, 

213 — Attorney within Jurisdiction of Court.'i 
Under ss. 212 and 213, Act X of 1865, it is 
necessary that tiie attorney applying for letters 
of administration should be within the juris- 
diction of the Court In the goods of Nes- 
BiTT; In the goods of Briant - iv Ap. 49 

5. • Applicant indebted to estate — Joint 

letters.'] Where there were grounds for believ- 
ing that one brother was indebted to the estate 
of a deceased brother, the lower Court, it was 
held, exercised a wise discretion in refusing to 
grant letters of administration to such bro&er 
jointly with the other brothers of the deceased. 
In the goods of Stephen - - i S. N. iii 

6. Attorney of executor in England — 

Costs of entering caveat.} X., a British subject 
possessed of property both in India and 
England, died in England, leaving a will, by 
which he appointed four persons to be his 
executors in England, and W, D. his executor* 
in India, " the latter accounting to the former 
for his intromissions, upon which he will 
charge a commission of three per cent." Pro- 
bate was granted to the four English executors, 
but W. i>. renounced probate. On an applica- 
tion for letters of administration with the will 
annexed, to be grrantea to D. G. X., the attorney 
in India of the English executors, the Court, 
after directing a special citation to issue to the 
Administrator-General, held^ that the English 
executors were intended by the testator to 
have power of administering his assets in 
India as well as in England, and therefore 
i>. O, L., as their attorney, was entitled to 
letters of administration. In . the goods of 
Lbckib - - - - - -xvAp.S 

LETTERS OF ADMINISTBATION, DUTY PAT- 
ABLE 05. 

See Court Fees Act. 

LETTEBS PATENT, oL 10^ Giving instructions 
to counsel — Reference from Small Cause Court — 
Attorney,'] Giving instructions to counsel in a 
reference from the Small Cause Court, is acting 
for tiie suitor within cl. 10 of the Letters 
Patent of the High Court, and can only be 
done by an Attorney of the Court. Moban 
V, Dbwan Ali Sibang - - - viii 418 

, cLia. 

See Appeal. 

Cause of Action. 

2. — Suit for land — JuHsdiction.] Some 
of the property being situated in, and some 
out of, the jurisdiction of the Court, heldj that 
the Court had jurisdiction to try the suit accord- 
ing to the true construction of s. 12 of 
the Charter, 1865, in referenoe to the whole of 
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the property. Pbasannamayi Dasi v. Ea- 



DAMBiNi Dasi 



ill 0. 0. 85 



8. Under d. 12 of the Letters Pa- 
tent, the High Court has jurisdiction to enter- 
tain suits for land, whether the land is situated 
wholly or in part only within the local Hmits 
of its ordinary original jurisdiction, leave of 
the Courts having been first obtained in the 
latter case. Jagadamba Dasi v.^Padmamani 
Dasi - - - - - - -Ti68« 

4 — — Partition,'] A suit for partition of 
land is a suit for land within the meaning 
of cL 12 of the Letters Patent. Padamani 
Dasi v, Jagadamba Dasi - - - vi 184 

5. Civil Procedure Code^ *. 6 — Suit 

in personam — Suit for injunction to restrain 
nuisance,] The plaintiffs, the owners and 
occupiers of a house and premises in Howrah, 
sued for an injunction to restrain a nuisuice 
caused by certain workshops, forges, and fur- 
naces erected by the defendants, and for 
damages for ^e injury done thereby. 
The defendants were a railway company 
incorporated under an Act of Parliament for 
the purpose of making and maintaining rail- 
ways in India, and by an agreement (entered 
into under their Act of Incorporation) between 
them and the East India Company, they 
were authorized and directed to make and 
maintain such railway stations, offices, ma- 
chinery, and other works (connected with 
making, maintaining, and working the rail- 
ways) as the East India Company might deem 
necessary or expedient. The workshops com- 
plained of were erected in 1867, under the 
sanction of the Bengal Gcvemment, on land 
purchased by the Gcvemment in 1 854 for the 
purposes of the railway under Beg. I of 
1824 and Act XLII of 1850, and which had 
been made over to the defendants. Held, 
that the suit was in personam^ and not 
a suit" for laud or other immoveable property" 
within the meaning of cl. 12 of the Letters 
Patent, 1865. or of s. 5 of Act YIU of 1869. 
Bajmohun Boss v. East Indian Railway 
Company - - - - - -x241 

6. Trust estate — Receiver — Account.] 

The plaint in a suit brought by some of 
the persons appointed trustees under a deed 
of endowment of certain land against their 
co-trustees who were in possession, alleged 
that the defendant-trustees had ousted the 
plaintiffs and had committed breaches of 
trust, and prayed that the deed might be 
construed and given effect to, and for a de- 
claration that tiie plaintifb were entitled to 
be sebaits jointly with the def endanto, for the 
settlement of a scheme for the performance 
of the worship, for the appointment of a 
recaiver, for an injunction to restrain the 
defendantefrom interfering with the property, 
and for an account. By the deed the land was 
given to idols named therein, and the plaintiffs 
and defendante were appointed sebaits and 
managers of the property, and were directed 
to accumulate for the benefit of the idols any 
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'surplus oyer and above the expenses of ma' 
uagement. but were themselves to have no 
beneficial interest in the property. The land, 
the subject of the deed, was situated out of 
Calcutta, but all the parties to the suit resided 
within the local limits of the High Court's 
jurisdiction. Held^ that the suit was not a suit 
for " land or other immoveable property" 
within ol. 12 of the Letters Patent, and tiiere- 
fore the Court had jurisdiction to entertain it 
without leave to sue being obtained. The Court 
might, if necessary, appoint a receiver of such 
property and direct an account. Juggodumba 

DoSSfiB r. PUDDOMONEY DO68EB - XV 318 
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8. On an application onder the Letters 

Patent, 1865. d. IH, for the removal of a suit, 
Asld that, having regard to the whole circum- 
stances connected with the case from the begin- 
ning, the questions to be disposed of, and the 
conduct of the Judge before whom the pro- 
ceedings were, it was proper and neces- 
sary for the purposes of justice that the. suit 
should be removed Thakoor Kapilnauth 
Sahai Deo ©. The Government - - x 168 



7. Suit for foreclosure — Portion of 

property in mofustil.'] Where a plaint prayed 
for foreclosure of a mortgage in the Bng- 
lish form of certain land situated partly in 
Calcutta and partly in the mof ussil, aud for an 
account, held, that leave to sue having been 
obtained under cL 12 of the Letters Patent, 
ihe Court had power to make a decree with 
respect to the whole of the property. Bank 
OF Hindustan, China, and Japan d. Nunpo- 
lallSen - - - - - xiSOl 

— — , eL 18 — Tranter of rase from fnofussil - 
Law governing o<ue.'\ Where a suit was origi- 
nally instituted in the Hooghly Court, and H. 
8.^ who was a defendant, and not subject to 
the jurisdiction of tbat Court, joined in an 
application to have the case tried by the High 
Court in the exercise of its extraordinary ori- 
ginal civil jurisdiction, which application was 
granted, — Held per Phear, J., that the suit 
must be treated as if the plaint had been ori- 
ginally filed in the High Court, the proceed- 
ings in the Hooghly Court being without juris- 
diction, and the cause of action having arisen 
wholly within the jurisdiction of the High 
Court. Held on appeal by Peacock. C. J., and 
Hacphsrson, J., that the defendant H. S., by 
joining in the application to have the suit 
removed to the High Court, admitted the juris- 
diction of that Court to try the suit in the ex- 
ercise of its extraordine^ry original civil juris- 
diction, and could not c^terwards dispute the 
jurisdiction. The law, therefore, to be adminis- 
tered by the High Court must be the same law 
and equity which ought to have been applied 
if the suit had been tried in the Court at 
Hooghly. Per Macphbrson, J.— The law which 
would have been applicable to the cas>e, if it 
had been tried at Hooghly, is practically the 
same as the English law, whatever may be 
the nationality of the parties. Grose v, Amir- 

TAMAYI DASI - - - - iv 0. 0. 1 

8. Orottnd* for transfer.'] The Court 

refused to transfer a case from the mof ussil, 
where there were, among other alleged reasons, 
suggestions that the plaintiff's case might be 
prejudiced by bein^f tried in the mof ussil, and 
that difficult and intricate questions of law 
would arise in the case, the Court not being 
satisfied by the evidence that such reasons 
existed. CouRJON «. Courjon - ix Ap. 10 



4. Sale in execution of decree — Ofder 

minding up company ] On 25th October, 1870, 
a petition for the winding up of the B. T, B, 
Company of Assam was presented to the Court 
of Chancery in England by one of the share- 
holders of the Company, and a provisional 
liquidator was appointed. On 5^ November, 
at an extraordinary meeting of the Company, 
it was resolved that the Company should be 
wound up, and liquidators were appointed^ 
On 12th November, the petition for winding 
up came on for hearing, and an order was 
made that the voluntary winding up shovld 
continue subject to the supervision > of the 
Court. On 18th November, by deed under the 
hands and seals of the liquidators, M, was 
appointed their attorney in India. On 27th 
October, certain immoveable properties in 
Assam belonging to the Company were attach- 
ed in execution of decrees in certain suits in 
the Court of the Munsif of Debroghur. On 
l^th December the properties were put up for 
sale, and purchased at prices wMch it was 
alleged were considerably under their value. 
Applications were made in the Munsif s Court 
at Debroghur by the purchasers for confirma- 
tion of the sides, which applications were 
opposed by if., and pending the Munsif s 
decision, an application was made to the 
Deputy Commissioner of Luckimpore for an 
order to stay all proceedings in the decree- 
suits on the ground of the onler for winding 
up the Company of 12th November, which 
application was refused on 15th February, 1871. 
On 16th February, 1871, the Munsif made an 
order oonfirminff the sales. M. thereupon 
petitioned the High Court for the removal of 
the suits from Assam to the High Court to be 
tried in its extraordinary original civil juris- 
diction, on the ground that no appeal would lie 
against the order of 16th February, refusing 
to stay the proceedings in the suits ; and that 
if an appeal should be preferred to the Deputy 
Commissioner from the order of the Munsif 
confirming the sales, his decision would be 
final. The application was opposed on behalf 
of the purchjBksers. Held, the Munsif not 
having had notice of the winding up order of 
12th November, had power to sell the property 
on 9th December, and the sale having actually 
taken place, and there being nothing to show 
that there was any irregularity in the proceed- 
ings, the High Court would have no power, if 
the cases were brought down, to set aside the 
sale. This, therefore, was not a proper case 
for the exercise of the power which the High 
Court possesses under oL 18 of the Letters 

24 
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Patent. Ik the mattbb of I>soBEB-SmTS 
nf THE OouBT OP MuNsiP OP Dbbboghub, 

[vii 805 

, d. 16. 

Sea Appeal to Pbivt Council. 

2. Judgment — Appeal — Appealable 

order — Order rejecting review,'] An order 
^sBed by the senior of two tfndges of a 
bivinon Bench who differed in opinion, dis- 
missing an application for the review of 
their judgment, is not ai>pealable- Such an 
order is not a judgment within the meaning 
of cL 15 of the Letters Patent. Raku Bibi v, 
Khaja Mahomed Muba Khan Iy A. 0. 10 

8. Argnments on appeal — Practice.'] On 

appeal under oL 15 of the Letters Patent, no 
other points may be argued than those which 
were argued before the Division Bench. Haj- 
BA Beoum V, Khaja Hossbin Ali Khan, 

pY A. 0. 86 

HiBANATH KORB V. RaM NABATAN SINQH, 

[izS74 

4. Filing petition of appeal — Practice ] 

Per Peacock, C. J., and Kemp and Macpheb- 
80N, J J. — A petition of appeal under ol. 15 of 
the Letters Patent, from a decision of an Appel- 
late Division Bench, may be presented within 
thirty days from the time when the written 
judgments of the Division Bench are put in. 
The difference of practice on the Original and 
Appellate Jurisdictions of the Hi^ Court 
contrasted. Habbak Sino v. Tulsi Ram 
Sahu - - - - - - v47 

5. Appeal — " Judgment '''' -^ Apjy^ahihle 

order — Order granting Mandamve.] Held {per 
Couch, C. J., andMABKBY. J., on appeal), the 
word * judgment' in cl. 15 of the Letters Patent 
of 1865 means a 'decision,' whether finsd or 
preliminary, or interlocutory, which affects the 
merits of the question between the parties by 
determining some right or liability. The order 
of the Court below, that a writ of mandamus 
should issue, was not a ' judgment,' therefore 
no appeal lay from it. Justices op the Peace 
POB Calcutta «. Obiental Gab Company, 

[Till 488 

6. Appeal from deci»ion of Division 

Bench in exercise of civil appellate jurisdiction ] 
Held (Jackson, J., doubtiDg), an appeal lies 
under cl. 15 of the Letters Patent, 1866, from 
the judgment (not being a sentence or order 
passed or made in any criminal trial) of a Divi- 
sion Court in the exercise of appellate jarisdic- 
tion, when the Judgesof such Court are equally 
divided in opinion, and do not amount in 
number to a majority of the whole of the 

Judges. SUBNOMOTEE V, LUCHMBEPUT DOO- 

GUB - - - - - - Sup. Vol 694 

7. Civil Procedure Code, *. 257 — Act 

XXIII of 1861, *. 2^—ArgumenU on appeal-^ 
Pract ice.] Cls. 1 5 and 36 of the Letters Patent 
of the High Court must be treated as qualifying 
s. 267 of Act VIII of 1859. Under the Letters 
Patent of 1865, in lieu of the former practice 
under Act XXIII of 1861, 8. 28,— namely, that 
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when the Appeal Court consisted of only two 
Judges, and there was a difference of opinion 
between them upon a point of law, the case was 
re-argued upon that question before one or more 
of the other Judges, — when the Judges of a 
Division Court are equally divided in opinion 
as to the decision to be given on any point, the 
opinion of the senior Judge is to prevail, 
subject, however, to a right of appeal from such 
judgment of the Division Court. The judg- 
ment passed on such appeal, and not the judg- 
ment of the Division Court, wiU be ' finaL' 
In appeal under cl. 15 of the Letters Patent, 
1866, no point can be argued, except a point 
on which the two Judges of the Division 
Bench have differed in opini(ni. BOY Nandi- 
PAT Mahata V, Ubquhabt - - iy A. 0. 181 

, d. 18. 

See Insolvent Act, & 5. 

, d. 19. 

See CoNTBACT Act, s. 27. 

', d. 29 — Transfer of criminal case.] The 

construction of cL 29 of the Letters Patent, 
1865, is, that the High Court has power, 
if in its discretion it thinks right to exercise 
it, to transfer the investigation or trial of any 
criminal offence committed in Calcutta to a 
mofuBsil Court, which is otherwise competent 
to try it, or to direct the trial by the High 
Court of an offence committed in the mof ussil. 
" Competent to investigate it '* does not include 
competency as regards local jurisdiction ; but 
only competency with regard to the offender, 
the nature of the offence and the punishmentl 
Queen v. Nabadwip Goswami - i 0. Ct. 15 

S. Power of single Judge on Original 

Side of High Court] On an application made 
for the transfer of a case from the Sessions 
Court at Patna for trial by the High Court at 
Calcutta, on the grounds mainly &at all but 
one of the charges against the prisoners were 
for offences committed in Calcutta ; that the 
selection of Patna as the place of trial was 
calculated to prejudice the prisoners ; that 
the x)olice at Patna were getting up the case 
against the prisoners by improper and illegal 
means ; that by these means was created such 
a feeling of dread and insecurity among the 
witnesses and others in Patna as would prevent 
a fair trial from taking place there; that 
some of the witnesses for the defence, although 
willing to give evidence in Calcutta, refu^ 
to go to Patna to give evidence ; and that 
many difficult points of law were likely to 
arise at the trial ; but these allegations were 
denied by the affidavits filed in opposition to 
the application. — Held (Macphbbson, J., 
doubting), the High Court had power under 
cl. 29 of the Letters Patent to transfer the 
case for trial by itself. The Court, however, 
refused the application on the ground that a 
sufficient case had not been made out for the 
exercise of the power of the Court. Per 
Pheab, J.^A single Judge, sitting on the 
origfinal side of the Court, has power to 
entertain an application for the removal of a 
criminal case from a Court in the mof ussil to 
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the High Ooart in the exercise of its extra- 
ordinary original criminal jurisdiction. Qubbn 
o. AiCBjfiB Khan - - - - Tii840 

, d. 86. 

See Appeal in Criminal Cases. 

, cL89 

See Appeal to Privy Council. 

, cL 42. 

See Appeal to Privy Council. 

LETTERS PATENT, H. W. P., s. 27. 

See Bbfebbnce from Suddbr Court 
AT Agra. 

LUBILIT7 FOR EUISAHCE CAUSED BT WORKS. 
See Bailway Company. 

LIBEL — Rejeotiaii of plaint — Ironical pub- 
lioatwn.'] On the presentation of a plaint for 
libel, the Court must see whether the alleged 
libellous matter set out in the plaint is reaUy 
libellous : if it is not, there is no ground of 
action, and the plaint ought not to be admitted. 
If the words which are set out in the plaint 
are not a libel, the plaintiff cannot, by alleging 
that they were printed and published by the 
defendant with the intent to injure the plain- 
tiff, and bring him into public scandal and 
disgrace, and to expose him to public scorn 
and ridicule, and to cause it to be suspected 
that the plaintiff was a dishonest person, and 
had been actuated by sinister and fraudulent 
motives, make them a libel ; nor can the plain- 
tiff, by alleging that words are spoken ironi- 
cally, ms^e them libellous, if they do not 
appear to' the Court to be so. Wyman v. 
Banks ------x71 

2. PHhUeation.'] A. brought jan action 

against B. for damages for defamation of 
character. The alleged libel was contained in 
a letter written and sent as an ordinary private 
letter by post by B. to A. No publication was 
alleged or proved, and the only damage al- 
leged was injury to A's feelings. Held, that 
the suit was rightly dismissed. Kamal Chan- 
dra BosE V, Nabin Chandra Ghose, 

[i S. H. zii 

LICENCE TO PRACTISE AS A PLEADER, WITH- 
DRAWAL OF. 

See Becordbrs' Act, s. 17. 

LICEECE TO SELL LIQUOR. 
See Mandamus. 

LIEV. 

See Deposit op Title-deeds. 
Mortgage. 
Vendor and Purchaser. 

LIEV FOR DISBURSEMENTS. 

See Bottomry-Bond Holder. 

LIEN FOR WAGES, MASTER'S 

See Bottomry-Bond Holder. 

LIEN, SUIT FOR DECLARATION OF. 

See Civil Procedure Code, s. 246. 

LIGHT AND AIR, RIGHT TO. 
See Prescription. 



LIMITATION. 

See Appeal. 
Bond. 
Civil Procedure Code, sb. 206, 

246. 
Co-Sharers. 
Execution op Decree. 
Reg. II of 1805. 
Resumption. 

Trustee and cestui que Trust. 
Waste. 

%. — Statute* (iff Conetruetion of."] Sta- 
tutes of Limitation are, in their nature, stciot 
and inflexible enactments, and ought to 
receive such a construction as the language in 
its plain meaning imports. Luchmbe Buksh 
Roy V, RUNJEET Ram Panday ziii P. C. 177 

8. Qiieetion of ^Appellate Court,"] An 

Appellate Court can, ipso motUy raise the 
question of limitation for the first time where 
it appears on the face of the plaint that the 
suit is barred. Mozaffur Ally v. Girish 
Chandra Das - - - - 1 A C. 25 

4. Pleadinff — Small Cause Court Rule 

19.] Per Peacock, C. J., and Norman, J.— It 
is competent for a Judge of the Court of 
Small Causes, of his own miction, to notice the 
point of limitation, and to decide a case upon 
that issue, such issue not having been raised 
by the defendant. Per Markby, J.— It is not 
competent for such Judge to raise the point, 
and decide the case thereon, after the case of 
both parties is closed. Lapse of time does not 
oust the jurisdiction of the Court. Patne v. 
Constable - - - - i 0. C. 49 

5. Plea of — Landlord and tenant.'] 

The plea of limitation can be raised and deter- 
mined in a suit brought by a landlord against 
a person who is really a trespasser, but who 
has set up a false case of tenancy. Dinomoney 
Dabba v. Doorgapersad Mozoomdar, 

[zii F. B. 274 

6. Limitation can be pleaded in a suit 

by a landlord against a tenant, but where titie 
defendant claimed to hold on a mokurari 
tenure, to make the possession adverse, it 
must be shown that the plaintiff knew of the 
title set up by the defendant. Tekaitne 
GowRA KuMARi 0. The Benqal Coal Com- 
pany - - - - - -xii282 note 

7. Where the plaintiff sued for khas 

possession of land, it was held the defendants, 
tenants of the plaintiff, could raise the plea 
of limitation, on the ground that tiiey had 
held possession of the land as bi-howladars 
for more than twelve years previous to the suit. 
Ruttonmoneb Dabee v. Eomolakaih'h 
Mookebjeb - - - - - jdi 28d note 

8. Semhle. — A sublessee without title 

cannot plead limitation against his landlord 
either by himself or through his lessor. Maha- 
RAM Sheikh v, Nakowri Das Mahaldar, 

[vii Ap. 17 

9. Computation of time — English Calen- 
dar,] In calculating time for the purpose of 
applying the law of linutation, the computation 
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must be made aocording to the English Calendar. 
In a fiuit brought on tihe 6th Assar, 1273 (3rd 
July, 1866), for recovery of a sum of money 
for goods sold and delivered, the debt for which 
the defendant acknowledged by a writing dated 
8th Assar, 1270 (9th June, 1863),— A<f/</, that 
the suit was barred by lapse of time. Jay 
Hakqal Sinq 0, Lal Bunq Pal Sino, 

[lY Ap. 63 

10. Beng. Act VIII of 1869, s. 27— 

Act I of 1868.] In a suit under Bong. 
Act YIII of 1869, to recover poMession of Land 
On the allegation that the plaintiffs had ac- 
quired a right of occupancy, and had been 
dispossessed, the Court, following the interpre- 
tation of * year * given in Act I of 1868, lield, 
that the computation of the limitation must be 
accoiding to the English calendar. Khasbo 
Mandab v. Pbemlal - - - iz Ap 41 

11. Tiaie expiring on Sunday or holi- 

day.l Under Act XIV of 1859 a suit not 
brought within the period allowed for that 
purpose, will be barred although such period 
may expire on a Sunday, holiday, or dies non. 
Bajkeisto Boy v. Dinobundo Surma, 

[Sup. Yd. 860 

12. Execution of decree — Attachment 

0f decree'} Held that, in calculating the 
period of three years from the date when 
effectual proceedings had last been taken to 
keep alive a decree, the period during which 
the decree had remained under attachment in 
^ecution of a decree against the judgment- 
creditor should be deducted. Ghandi ^asad 
Nandi v. Baqhunath Dhab - - iii Ap. 52 

18. Execution of deeree — Holiday — 

Sunday."] A decree was passed on the 6th 
September, 1865. Application for execution 
was made on 7th September, 1868 ; the 6th 
September, 1868, was Sunday. Held, that the 
fact of the last day of the mree years within 
which application for execution might be 
made f aUmg upon a Sunday, gave the Court 
no power to entertain such application on the 
day following. Held also, that the day on 
which the application for execution is made 
is not to be excluded from the computation, 
and that the application must be made within 
three calendar years from the passing of the 
decree. Khodik Lal v. Biswabu Kunwab, 

[iv A. C. 131 

But see Bbajabehabi v, Kamal Boy, 

[i S. N. i 

14. Holiday^ Cause of actinn — Pivwu- 

sory note payable on demand.'] The plaintiff 
sued on a promissory note payable on demand, 
dated November 14th, 1867. He filed his 
plaint on November 14th, 1870, that being the 
first day on which the Court was open after 
the Durga Puja holidays. The 13th November 
was Sunday. Held^ the day on which the note 
was made was to be excluded in computing 
the period of limitation, and that, therefore, 
the suit was not barred. Abdul Ali v. Taba- 

CHAND GUOSE - - - - - vi 292 

S. C. on appeal, Tabachand Ghobb o. Ab- 
dul Ali - - - - - -viii24 



LIHITATIOH— ^fl^ifiK^;^ 

15. — Exehmon of day on which ogres' 
ment was vhade.] In a suit for balance of an 
account stated, the defendant had gfiven » 
written acknowledgment on 22nd July. 1867, 
that the sum sued for was due from him to 
the plaintiff. The plaint was presented on 
22nd July, 1870. Held, the day on which the 
acknowledgment was made was to be excluded, 
and, therefore, the suit was not barred. Madah 
MoHUN Dab o. Gaub Mohun Sibrab, 

[vi 298 note 

15. Holiday— Act XI of 1866. s. 21.] 

By s. 21, Act XI of 1865. notice of application 
for a new trial must be filed within seven days 
from the date of the decision. When the dc 
cree was made on 6th November, and the Court 
was closed on 12th, 13th, 14th, and 16th, held^ 
an application filed on the 16th was in tima 
GiBiJA Bhuban Holdab V, Akhay Nikabi, 

[v Ap. 57 note 

LIMITATION REG. Ill OF 179^— Achiowledg- 
ineiit of debt,] Where a plaintiff sued for a 
debt due under a kararnama. — held that, in 
order to bring the case within the exception 
in the law of limitation, it was sufficient to 
show, by clear and positive proof, that within 
the period prescribed he had asserted his right 
to his claim under the kararnama. and that 
the defendant admitted this claim to be as of 
right. It was not necessary that a precise sum 
should have been mentioned by either party, 
or that a promise to pay should have been made 
by the defendant. Gupikibhbn Gobwami v, 
Bbindabun Chandba Sibkab Cuowhby, 

[iii P. C. 37 

2. Hindu widow — Period of successive 

minorities.]^ In a suit instituted before Act 
XIV of 1859 came into operation, the periods 
of successive minorities might be deducted 
in reckoning the term of limitation. R. 
holding ancestral estates in Bengal, jointly 
with his brothers as an undivided Hindu fami- 
ly, died, leaving a widow, A, and three unmar- 
ried daughters, B^ S. M., and JV. On her hus- 
band's deatii, S. continued to reside with his 
brothers, and was supported out of the income 
of the joint estate. During the lifetime of S, 
her daughters married, and H. became a widow 
without having had a child. After SJ's death, 
and during the lifetime of S. Af., N, also became 
a childless widow. 8. M. died after her mother, 
leaving a son, R. K. R. JT., on attaining majo- 
rity, sued to recover with mesne profits a 
4-anna share in the ancestral estates to which 
he claimed to be entitled on his mother's death 
as heir of R., and from which he alleged that 
he had been dispossessed by the representatives 
of R.^s brothers, whom he made defendants in 
the suit, joining B. and N. with them as co- 
defendants. Some time after the institution 
of the suit, a petition was filed, purporting to 
proceed from B. and W., by which they ad- 
mitted that the plaintiff was the heir of i?., 
and that they had no defence to offer. Heldy 
that limitation could not be taken to have 
run against the plaintiff's claim during the 
lifetime of S,^ who, in the absence of proof 
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that Bhe had reoeived only maintexianoe, as 
distinguished from participation in the profits 
of the estate^ mnst be presumed to have had 
possession of the share in the estate which she 
inherited ^ as her husband's widow. Quwre — 
Whether, if JV! had been considered as having 
relinquished her rights, she would not, at the 
time of the relinquishment, have been barred 
by limitation. Amibtolal Bobs v. Rajoneb- 

KANT MiTTBB - - - XV P. 0. 10 

, 8. 14— JVe^ne profits.'] Plaintiff sued for 

and recovered possession of land. He after- 
wards sued for mesne profits Held per Pba- 
cooK, 0. J., and Norman and Sbton-Karb. JJ., 
(dissentientibyg Stbbb and Kemp, JJ.). that, 
unchar Beg. Ill of 1793, s. 14, the plaintiff was 
entitled to recover mesne profits for twelve 
years prior to suit, excluding from such com- 
putation the period of the pendency of the 
suit for possession from the date of the plaint 
till the final decree. Annada Gobind Chow- 
DHBT V. RaniSwabnamayi; Abhay Gobixd 
Chowdhby v. Bani Swabnamayi, Sup. Vol. 7 

UMITATION MG. VIII OP in^'-Ineffeotualexe^ 
cution, proceedings in summary sfiit — Reg. VIII 
of 1819, *. 18, ol. 4 — Canse of action.^ In a 
summary suit under Reg. VII of 1799, the 
plaintiff obtained a decree against his gomasta 
for certain moneys due from the latter, but 
failed in execution to recover the amount. He 
accordingly brought a regular suit under cl. 4, 
8. 18, Reg. VIII of 1819, in order to make the 
immoveable property of his gomasta available 
in satisfaction of the debt. Held, his cause of 
action in the regular suit was the same as his 
cause of action in the summary suit, and that 
the period of limitation must be reckoned 
from the time when that cause of action 
accrued, and not from the date of the summary 
decree, or from the time when the plaintiff 
discovered that he could not obtain satisfaction 
of such decree. Srbenath Ghosal v. Bisso- 

NATH GHOeB - - - Sup. Vol. Ap. 10 

LIMITATION ACT XXV OP 1867, s. 9- Act IX of 

1871, #. l-^Minorityy Disability arising from— 
Forfeiture of property of rebel—Repeal, effect 
o/.] B, 5., the father of the plaintiff, who was 
in possession of an estate in Lohardugga, 
which had been gfranted to his ancestor by the 
Baja of Chota Nagpore, was, on the 10th 
December, 1857, after proceedings taken under 
Act XXV of 1857, declared to be a rebel, and it 
was ordered that all his property should be 
forfeited to Government. On the 16th April. 
1858, B. 8. having been arrested was tried 
and convicted on a charge of rebellion, and 
sentenced to death. The sentence was carried 
out on the 2l8t April. 1858, and an order was 
made on the same day by the Deputy Ck)m- 
missioner for the confiscation of his property. 
On the 1st April, 1872. a suit was instituted by 
the plaintiff, then a minor, to recover posses- 
sion of the estate of his father B. 8. Held, 
that the suit not having been instituted 
within one year from the seizure of the 
property, was barred by b. 9, Act XXV of 



LXMITATIOH ACT XXV OP 1807, f . 9^oontinued: 

1857, notwithstanding its repeal by Act IX of 
1871. There being no exception in Act XXV 
of 1867 in favour of infants, the plaintiff was 
not entitled to deduct the time during which 
he was under the disabilii^ of minority. 
Thakoob Kafilkauth Sahai Deo «. Go- 

VBBNMENT - - - - - xlil 445 

UMITATION ACT IX OP 1869, 8. ZO^DisabUity 
of minority — Forfeiture of rebeVs j^'operty."] 
Certain property, in the actual possession of a 
rebel, was confiscated by the Grovemment in 

1858. In a suit brought on Ist May, 1865, to 
recover the property, it appeared that the 
plaintiffs were the sons and heirs of one At., who 
died in 1854, legally entitled to, though not in 
possession of. the property in question ; that, 
at the date of his death, and at the date of 
the confiscation, the plaintiffs were minors, 
and that they came of age in 1861, and Feb- 
ruary, 1864, respectively, ^z^^, that the suit 
not having been brought within one year from 
the date of the confiscation, was btured by 
8. 20, Act IX of 1 859. There is no saving clause 
in Act IX of 1859 with respect to minors or 
parties under disability to sue. and such sav- 
ing oannot be held to be implied upon any 
principle of equitable construction ; nor can 
the saving clauses, contained in the general 
Limitation Act XIV of 1859, be imported 
into a special enactment. Act IX of 1869 is 
plainly retrospective in its operation, and ap- 
plies to claims to forfeited propertiy which 
had been confiscated before itis passing. Ma-t 

HOMBD BAHADUB KHAK V, OOLLBOTOB OP 

Babkilly - - - - xiUP. 0. aw 

LIMITATION ACT X OP 1869 — 8uU for rent.'] 
The limitation in a suit for arrears of rent 
brought in the Collector's Court under Act X 
of 1859, is that provided by s. 32 of that Act, 
and not that provided by Act XIV of 1869. 
Unnoda Pbbsaud Mookebjee o. Ebisto 
CooMAB MoiTBo - - zv P. 0. 80 note 

*. The period of limitation specified 

in Act X of 1859 has reference exclusively to 
suits brought under that Act. Pbosonno 
CooMAB Pal Chowdhbt v, Muddun Mohun 
Pal Chowdhby - - xi Ap. 81 note 

8. Date of passing of Act,] The 

period of limitation within which a suit 
might be brought for Vent due at the timo 
of the passing of Act X of 1859, must be 
reckoned from 29th April, 1859 (the date of the 
passing of the Act), and not from Ist August^ 
1859 (the date on which the Act came into 
operation). Lachmipat Sing v, Mahomed 
MOONEEB ~ . _ - Sup. Vol. 89 

— -, s. 28 — 8uit for resumption of rent-free 
tenure — Beg. XIX of 1793, *. 10 — Beg. II 
of 1819, #.30 — Onus probandi.] In a suit 
brought in the Civil Court before Act XTV 
of 1859 came into operation, to enforce a 
right under s. 10, R^. XIX of 1793, — that 
is, to resume lands allied to be held by the 
defendant under an invalid liUchiraj grant, 
^held, that the suit was not barred by s. 28, 
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Act X of 1859. The onnB is on the plaintiff 
to prove that the case falls within s. 10, Reg. 
XIX of 1793,— i. d., that the grant was made 
enbseqnent to December Ist, 1790. Parbatt 
Chaban Mookbbjbb r. Bajkrishna Mookeb- 
jKB ----- Sup. Vol. lea 

, %. ZO— Stiit for ejecttnetitl In 1867 the 

plaintiff gave a lease of a garden to defend- 
ant, who agreed to plant, within five years 
from the date thereof, 2,000 betel-nut trees 
The defendant failed to do so. In 1867, the 
plaintiff brought the present suit for eject- 
ment, on account of the breach of the con- 
tract entered into by the defendant, ffeld 
that, by s. 30, Act X of 1859, the suit was 
barred by limitation. Xau Xamal Mazum- 

DAB 0. SHIB SUHAI SiTKUL - - ill Ap. 47 

— — , B. 33 — Sola afterwards set aside — Snbse- 
guent suit for arrears of rent."] -4., a zemin- 
dar, sold the rights of B., his patnidar, for 
arrears of rent under Beg. VIII of 1819. 
This sale was subsequently set aside at the 
suit of B. for irregularity. A. then sued 
B, for the arrears under Act X of 1859, 
and B, raised the defence that the suit 
was barred, more than three years having 
elapsed from the close of the year in which 
the arrears became due. Held (reversing the 
decision of the High Court) that, upon the 
setting aside of the patni sale, the patnidar 
took back the estate subject to the obligation 
to pay tiie rent, and that the particular arrears 
of rent claimed must be taken to have become 
due in the year in which that restoration to' 
possession took place, and plaintiff could sue 
within three years from the close of that year. 

SWABNAMATI V. SHABHI MUKHI BaRMANI, 

[ii p. C. 10 

H. Cause of action — Snitfor enhancement 

of arrears of rent."] A suit for arrears of rent 
at an mihanoed rate, brought more than three 
years after the rent had accrued due, was 
held to be barred by lapse of time under 
8. 32 of Act X of 1859, notwithstanding 
that it was commenced within one year from 
the date of a decree made in a suit brought in 
the Civil Court declaring that the plaintiff was 
entitled to enhance. The cause of action was 
the nonpayment of the rent at the enhanced 
rates, and not the declaration of the Civil 
Court that the plaintiff had a right to enhance. 

DOTAMOTBB CHOWDBAINBB V. BhOLANATH 

Ohosb ----- Sup. Vol. 592 

3. The plaintiff had sued the defend- 
ant at the end of the year 1272 to recover 
arrears of rent for 1271, and to eject him for 
nonpayment. The litigation lasted till 1276, 
when the plaintiff obtained a decree, which, 
however, was not executed, as the defendant 

faid the amount and costs within fifteen days, 
n 1276 the plaintiff brought this suit to 
recover the rente of 1272 and of subsequent 
years. Held, that the plaintiffs claim for 
the rents of 1272 was not barred by the 
lapse of three years, under s. 32, Act X 



LXMITATIOH ACT X OF 1850, s. dSl—oontinued, * 

of 1859. DiNDATAL PABAMANIK V, RADHA 
KiSHOBi Debi - - - -. - viii 536 

IsHAN Chanbba Eot v. Khaja Ashanulla, 

[viii 637 ifbte 

, s. 33 — Aooonnts.'] S. 33, Act X of 1859, 

gives the benefit of the extended period of 
limitation to a man who shows reasonable 
diligence, but not to one who having the 
means of knowledge carelessly neglects to 
investigate the accounts. Dhahput Singh 
DoGAB 0. Rahman Mandal ii A 0. 269 

S. C. before remand - ii A. C. 270 note 

, 8. 77 — Suit in Civil Court for right to 

rent,^ The year within which under s. 77, 
Act X of 1859, a party may sue in the Civil 
Court to establish his title to the rent of the 
land or tenure is one year from the date of 
the final decision against him. Dinanath 
Boss V, Ealikumab Rot - - Sup. 761. 364 

LIMITATION ACT XIV OP 1869- Application of.! 
The provisions of the Limitation Act Xlv 
of 1859 do not apply to suits for arrears of 
rent under Act X of 1859, nor are the provi- 
sions of Act X of 1859 in any way affected by 
the provisions of Act XIV of 1859. Poulson 
V. Madhusudan Pal Chowdhby, Sup. Vol. 101 
See Unnoda Pbbsaud Mookebjeb t?. Kbisto 
CooMAB MoiTBO - - - zv P. G. 60 nots 

2. Construction of] The applicability 

of the particular sections of Act XIV of 1859 
must be determined by the nature of the thing 
sued for, and not by the status, race, character, 
or religion of the parties to the suit. Futteh- 

8ANGJI JA8WANT8ANOJI V. DeSAI KuLLIAN- 

BAiji Hakoomutbaiji - - ziU P. C. 264 

,8. 1, d. 2. 

See Injunction. 

2. Suit for recovery of salary-^ Servant J] 

The defendant, who was a batwarra ameen 
employed by the Collector, drew from the 
public treasury at Backergunge a sum of 
money to pay the establishment, but failed to 
pay the plaintiff, who was a mohurir under 
him In a suit against the ameen for recovery 
of his salary after a lapse of three years from 
the time when the salary became due,— held, 
that the plaintiff was not a servant within the 
meaning of cl.2of s. 1, Act XIV of 1859. Abh ATA 
Chaban Dutt t^. Habo Chandba Das Bunik, 

[iv Ap. 68 

3. Salary, suit f6r — Collector of rent or 

tehsildar.'] In a suit by a tehsildar or collec- 
tor of rent to recover arrears of salary, held, 
that the suit was not one to recover the wages 
of a servant to which s. 1, cl. 2, Act XIV 
of 1859, would apply, a tehsildar not being a 
servant within the meaning of that section. 
Abun Chandba Mandal v. Rahanath Rak- 
hit - - - - - -IS. 5. zz 

4. Suit for damages for malicious prO' 

secution.'] In an action for damages for making 
a false and malicious statement in consequence 
of which the plaintiff^s house was searched, 
and he alleged he was thereby injured in vari- 
ous ways, the alleged false statement was found 
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to have been made more than one year previous 
to the suit, and there was nothing* to show that 
any of the resulting damage which would oon- 
stitute a cause of action occurred within a year 
before the suit. Held, that the action was 
barred by s. 1, cl 2, Act XIV of 1859. The cause 
of action did not arise from the date of the 
plaintiff's discharge. Habinabatjln Maiti v. 
Ajodhya Ram Shi - - - i S. N. xvii 

, B. 1, ol. fi. 

.S^tf Act XIX OP 1841. 

8. Claim.'] On attachment of certain 

property, the phuntiff and defendant preferred 
their respective claims thereto. The plaintiff's 
claim was disallowed ; but the defendant's 
claim was allowed. The plaintiff, after the 
lapse of a year from the date of the order dis- 
allowing his claim, sued to recover possession 
of the said property. The defence was, that 
the suit was barred by lapse of time under 
ol. 6, B. 1, Act XIV of 1859. Beld, that ol. 5, s. 1, 
Act XIV of 1859, did not apply to such a suit 
DuBOABAM Roy v. Raja Nabsing Deb, 

[ii A. 0. 864 
^■^j 8. 1, d. 6 — Survey award ^Snit for potseS' 
Hon — Jtes-jtidieata ] In a thakbust map land 
was demarcated as belonging to A. B, claimed 
that it belonged to him jointly with A, On 
18th November, 1858, the map was rectified by 
demarcating the lands to A. and B. jointly. B. 
afterwards brought a suit against A. in the 
Munsif's Court to recover the value of some 
mangoes which grew on two plots of the land in 
question ; and it was decided on 12th December, 
1864, in favour of B.j on the ground that 
the plots belonged to A. and B. jointly. On 
11th December, 1865, A, brought his suit 
against B. for a declaration of right and con- 
firmation of possession, to set aside the survey 
award, and for amendment of the thakbust 
map. A. alleged that he was no party to 
the thakbust proceedings, and that he had 
been in possession ever since. Held (over- 
ruling the decision of the Courts below) (1 ) that 
A. was not estopped by the decision of 12th 
December, 1864; i^2) that the suit was barred, 
80 far as it asked to have the thakbust map 
amended, under cl. 6 of s. 1 ; (.H) that a suit 
by a person in possession to have his title 
confirmed is not a suit to recover property 
within cl. 6 of s. 1, and is not barred by 
reason of its not being brought within three 
years from the date of the award. Mahima 
Chandba Chuckbbbutty v. Rajkumab 
Chuckbbbutty - - - i A. C. 1 

2, Survey awards appeal from — Co- 

eKarert,] A. and iJ. were similarly affected 
by a survey award. A. appealed, but B. did 
not. ^eldf in a suit by B. and his co-sharers to 
set aside the award, that B. oould not com- 
pute the period of limitation from the date 
of the order on A,^8 appeid. Held also, that 
B.^8 co-sharers, though they did not appear 
in the proceedings of award, were bound, 
if they sued at all, to sue within the three 
years prescribed by the law. Tulsibam Das 
V, MoHAM bo Afzal, aliot MiBZA i A. 0. 18 



LUCITATIOH AOT XIV OF 1859, 8. 1, d. e-^oHtd. 

8. Cause of action^ date of] A, ap- 
pealed from the award of a survey ofl&cer to 
the Commissioner, who summarily rejected 
the appeal. The order of the Commissioner 
was confirmed by the Board of Revenue with- 
out entering into the merits. Held^ that the 
period of limitation ran from the date of 
the order of the Board of Revenue. Kbishna 
Chandba Das r. Mahombd Afzal i A. C. 11 

4. Surrey awards Suit for reversal 

of itntl for possession.'] Where A. sued for 
reversal of a survey award, and for recovery 
of possession, alleging dispossession subse- 
quent to the date of the award,— ^Z<^, that 
his suit is not barred by reason of its being 
brought beyond three years from the date of 
the award. MoZAFFUB Ally v. Gibish Chan- 
dba Das - - - - iA.C. 85 

, 8. 1, d. 7 — Order in suit under Act IV of 

1840 — Henamidar.] iV., in 1862. purchased from 
B. a patni talook in the name of B. In 1854 iT. 
died leaving two sons, one of whom was JT., and 
a widow. The sons allowed the widow to re- 
main in possession. In December, 1854, B. 
made a complaint before the Magistrate, under 
Act IV of 1 840, against H.,K.^ and others, stating 
that they haa dispossessed him of the talook 
on 27th December, and the Magfistrate thereupon 
ordered H. and the other defendants except 
K. to put B. in possession. On 12th January, 
1855, B obtained possession and sold the 
property. On 28th December, 1866, K, and 
his brother sued H., /?., and the purchaser to 
recover possession. Held (reversing the deoi- 
sion of the Courts below), that the suit was 
not barred by s. 1, cl. 7 of Act XIV of 1859. 
The mere fact that the Act IV award was 
passed against H„ a henamidar of the plaintiff, 
was not sufficient to show that they were 
bound by that award unless evidence was 
given that they ^ave authority to H., express 
or implied, to act in the matter on their behalf. 
Rajbndbonath Malik v. Rakhal Das Sib- 
KAB- - - - - - iiS. N.i 

, 8. 1, oL 8 — Suits for arrears of rentJX 

Suite for arrears of rent are to be instituted 
within three years from the last day of the 
Bengal (or o&her) year in which the arrears 
claimed shall have become due. Gobind 
KuMAB Chowdhry V, Uaboopal Nao, 

[iii Ap. 78 

2. Beng. Act VIII of 1869, #. 29^ 

Suit for arrears of rent.] Where a part-pro- 
prietor of a certain talook, who was also a 
co-sharer in a fractional portion thereof, 
brought suits against his co-talookdars in the 
Revenue Court for arrears of rent without 
allowing any deduction on account of his 
share, which suits were dismissed for want 
of jurisdiction, and afterwards brought a 
suit for the rent for ttte same peiiiod in the 
Civil Court. — held^ that the suit was not one 
for the recovery of arrears of rent within the 
meaning of s. 29, Beng. Act VIII of 1869, 
but was governed by the provisions of Act 
XrV of 1859. The suit was one for rent of 
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land, and fell within the soope of cl. 8, b. 1 
of that Act. GOBINDO OOOMAB Ghowdhbt v. 
Mansok ----- x66 

, B. 1, ol. 9 — Acernal of cait4te of action.'] 

In a suit brought on the 29th July, 1867, to 
recoyer back a deposit of purchase-money paid 
in September, 1863, it appeared that the vendor 
had re-sold the estate, and that the plaintiff 
thereupon sued for and obtained a decree for 
specific performance against the vendor and the 
purchaser at the re-sale. On appeal by the pur- 
chaser at the re-sale this decree was reversed 
on the 29 th August, 1865. Heid, that the suit 
to recover back the deposit was not barred 
tinder d. 9, s. 1, since the cause of action 
for its recovery did not accrue till 291^ August, 
1865. Ramjay Det v. Sbikath Sino, 

[U A. C. 170 

2. Ca7Me of action — Prompt do war.'] The 

cause of action in respect of prompt dower 
arises upon a demand by the wife and a refu- 
sal by the husband. In this case there was 
a demand by the wife and a refusal by the 
husband, oiz., in their petition of 3rd May and 
Jst July, 1861, respectively, more than three 
years before suit, therefore the claim to prompt 
dower was barred by cl. 9, s. 1 of Act XIV of 
1869. Ameeroonitsa v. A/ooradoonissa (6 Moore's 
I. A. 211) distinguished. Khuarannissa v. 

BlSANNISSA BEQUM - - - - V 84 

8. Ca-MC of action — Drpo9it — Demand.'] 

Where money has been deposited by A. at in- 
terest with/?. , repayable on demand, and interest 
is paid accordingly, the cause of action arises 
not on the date of the deposit, but on the date 
of demand. Tabini Prasad Ghosb v. Ram 
Krishna Banbbjee - - - vi 160 

4. Catue of action — Mode of computing 

Period of limitation — Promissory note payable 
on demand.] The plaintiff sued on a promis- 
sory note payable on demand, dated 14th 
November, 1867. The plaint was filed on 14ih 
November, 1870. Eeld, that the period of limi- 
tation was to be computed from the expiration 
of the day on which the note was made, and 
therefore the suit was not barred under cL 9, 
8. 1 of Act XIV of 1859. Tarachand Ghose 
«. Abdul Ali - - - - - viii 24 

See S. 0, in Court below. Abdul Ali «. 
Taraohand Ghosb - - - - Ti298 

5. Cavee of action — Deposit — Demand^ 

Hindn law.] The plaintiff, a Hindu widow, on 
a6th March, 1866, sold to the defendant cer- 
tain lands for Bs. 800. The price was paid to 
the plaintiff, who on the same day lent it to 
the defendant under an agreement that she 
should receive Rs. 6 monthly by way of inter- 
est, and that the principal sum should be 
repayable on demand. Interest was paid up 
to April, 1869, bnt afterwards discontinued. 
The plaintiff thereupon demanded payment of 
the principal sum of Rs. 800, but payment was 
refused by the defendant On July 4th, 1870, 
the plaintiff sued for the recovery of the princi- 
pal sum lent, with interest from the date when 
it was withheld up to the date of suit. Held^ 
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that the obligations to pay Rs. 6 a month by 
way of interest, and to repay the principal on 
demand, must be construed to be alternative 
obligations. In this view of the contract a 
demand was necessary to complete the cause 
of action, and the cause of action arose at the 
date of the demand ; the suit, therefore, was 
not barred by Act XIV of 1859, s. 1, cl. ». 
P/T Norman, J.— By Hindu law a demand 
would be necessary. Brammamati DasI v. 
Abhai Charan Ohowdhrt - - vii 489 

But eee Parbati Charan Mookerjbe v. 
Ramnarayan Matilal - - - V 890 

6. Breach of contract -^ Del credere 

agent.] Where a broker was sued for a balance 
of account, his liability being based on the 
receipt of a del credere commission, held, that 
the suit was for breach of contract within the 
meaning of cL 9, s. 1 of Act XIV of 1859, and 
the period of Umitation must be calctdated 
from the date of the last item in tiiie aooountb 
The contract not being in writing, the suit, 
which was brought more than three years from 
such date, was barred. Okoob Pebsaud Bus- 
tooreb V, Fool Koomaree Dabbe- z P. 0. 15 

, B. 1, ds. 9 and lO^Sale by wholetate-- 

Breach of contract. ] A suit to recover the price 
of goods sold wholesale is a suit for a breach of 
contract within els. 9 and 10 of s. 1, Act XIV 
of 1859, and if there be no written contract, the 
period of limitation is that provided by cl. 9, 
viz,, three years from the time when the cause 
of action accrued. Lalmohun Holdab v. 
Mahadeb Katbe - - - Svp. Vol. 909 

2. Breach of contract — Caiiee of action-^ 

Damages.] In a suit for breach of a contract 
to be performed at different times, the period of 
limitation must be calculated from each breach 
of contract as it arises. Where there is a con- 
tract for performing certain duties in each of 
several years, each breach of the contract is a 
complete cause of action, and damages are 
recoverable for each breach separately. Mahi 
Sahu V. FOBBES - - - Sup. VoL 500 

On this clause see also Lukhinabain Mit- 
TER V. Khettbo Pal Sinq Roy liii P. C. 140 

, s. 1. d. 10. 

Sees. l.CL. 16. 

2. Money payable by inetalm-ents.] In 

a suit for recovery of a certain sum of money, 
the present defendant intervened by a peti- 
tion agreeing to pay the whole amount due on 
the bond if the first instalment was not paid 
by the debtor on the 16th of December, 1863. 
In this suit, brought on the 11th of April, 1867, 
for recovery of ^e whole amount, held that, 
under cl. 10, s. 1, Act XIV of 1869, the cl^im 
was barred. Gaub Habi Das o, Madan 
Mohan Biswas - - - iii A. C. 16 

8. Promissory note — Registration Act 

XVI of 1864, *. 15.] A promissory note is a 
" contract or obligation*' under s. 16, Act XVI 
of 1864, and as such might have been register- 
ed under that Act, consequently the period cf 
limitation prescribed by d. 10, s. 1, Act XIV 
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of 1869, vie , three Tears, applies to it. Pyau[ 

OHAND MlTTBR »». FrABRR - - tI Ap. 40 

See Lbsub r. Punch AN UN Mittbr ri 668 

, f. 1, d. 1«. 

*S(j^ActXIXof1841. 

Hindu Law, Alienation. 

8. -^ Hindu widow — Adopted son — Posset- 
«to^3 A Hindu died after leaying directions to 
his widow to adopt a son. Upon a partition 
of the joint property amongfst his brothers 
and widow, a certain property was allotted 
to his widow as her share of the joint pro- 
perty. Afterwards, in 1849, his brothers dis- 
possessed the widow. In 1861, she adopted 
a son. who attained his majority iu 1866, and 
in 1866, inittitnted the present suit for posses- 
sion of the property. Held^ that the suit 
was barred by lapse of time. Oobind 

OhANDRA SABMA MAZOOMDAR n. ASAKD 

HoHAK Sabma Mazoomdab - ii A. C. 818 

8. Possession."] In a suit for possession 

of certain lands purchased by the plaintiff 
at a sale in execution of a decree of the 
Sudder Ameen^s Court, the lower Court held 
that possession by proclamation of sale 
through the Sudder Ameen's Court, was 
** possession through the Court," and that the 
suit, being brought within twelve years of that 
proclamation, was in time. Held on appeal, 
that such imaginary possession was no posses- 
sion at all, and that the suit was barred by , 
limitation. JowhbbAli v. Eamchand, | 

[ii Ap. 29 

4. Adverse possession.] A. became a | 

bairagi. and went on a pilgrimage. He alleged , 
that before his departure he made over his i 
property to B.^ on the condition that it should 
revert to him on his return. B. sold it to C. 
Upon bis return after several years, A. claimed 
t^e property from C, who refused to give up 
possession. D. purchased A,''s rights, and then 
sued the widow of C. to obtain possession. 
She denied that the property was made over \ 
to B. upon trust for A. on his return, and i 
contended that the suit was barred under 
ol. 12 of s. 1 of Act XIV of 1869. The 
lower Appellate Court held, that it was not 
barred, on the ground that B. V possession was 
not adverse. On special appeal, the case was 
remanded, that it might be found whether 
B. had been in possession in trust for ^., or 
adversely to him, for more than twelve years. 

JAGANNATH PALt;.BlDYANAND - 1 A. 0. 114 

6. Adverse possession — Mokitrari title — 

Onus probandi.] The plaintiff purchased a 
mauza from the proprietor in 1869, and now 
sued to obtain possession from the defendant, 
who was proved to have held under a ticca 
lease down to 1866, and who now claimed to 
hold under a mokurari lease, which he 
said was granted by the former proprietor 
in 1869. The plaintiff failed to prove posses- 
sion by his vendor within twelve years of 
suit brought, and therefore the Courts below 
dismlBsed his suit. On special appeal it was 
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held that the defendant before succeeding on 
the question of limitation ought to have 
shown that the plaintiff had notice of the 
mokurari title set up. The case was sent 
back to tho Court below to try the validity of 
that title. Dhanuk Dhabi Singh r. Gapi 
Singh _ - - - ji Ap. 151 

See Pbahlad Sbn v. Run Bahadur Singh, 

[ii P. C. Ill 

6. - — Lessee under Government.'] ^.claimed 
certain immoveable property as lessee, under a 
Government settlement made in 1869. B. had 
been in possession for more than twelve years 
before the institution of the suit. Heldy that 
the suit was barred under d. 12 of s. 1. Asu 
Mia v. Raju Mia -, - - i A. C. 84 

7. — — Suit for possession — Interrupted 
adverse possession.] In a sTiit to recover 
possession of immoveable property, the defence 
was adverse possession for more than twelve 
years, except for two short periods, during 
which plaintiffs had been put in possession by 
a Civil Court: first, under a decree of the 
High Court between the same parties, but that 
they had been dispossessed upon that decree 
being reversed on review ; and second, under 
a misconception, by the Principal Sudder 
Ameen, of another order of the High Court, 
in another suit between the same parties ; but 
that they had again been dispossessed after 
appeal by defendant to the High Court. Held, 
per Loch, J., (Glover, J., dissenting) that 
plaintiffs possession during those two periods 
was not bond^fide, and that the suit was barred. 
Mati Singh v. Lilanand Singh ii A. C. 178 

8. Suit for dower — Wrongful posses^ 

sion.] In a suit to recover the balance of 
dower-money, it appeared that the plaintiff's 
husband died in 1846, and the suit was insti- 
tuted in 1867 ; and that the plaintiff had been 
in possession' of her husband's estate in lieu 
of dower up to 1861, and had continued in posses- 
sion, under a compromise witii the heirs, till 
1866. It appeared, however, that in another 
suit she had been declared not entitled to 
possession. Held, her suit was barred. Kal- 
BUMNI88A V. Wahidunnissa iii A. C. 176 note 

9. Immoveable property — Toda giras 

hak.] The expression * immoveable property * 
in Act XIV of 1869, s. 1, cl. 12, must not be 
construed as identical with * lands or 
houses.' It comprehends all that would be 
real property according to English law, and 
possibly more. A toda giras hak being a right 
to receive an annual payment, the liability 
for which is not a mere personal liability, but 
one which attaches to the inamdar into whoso- 
ever hands the village may pass, is *an 
interest in immoveable property' within the 
meaning of cl. 12, s. 1, Act XIV of 1869. 
Futtehsanoji Jaswantsangji v. Desai 

KULLIANBAUI HAKOOMUTBAUI zUx P. C. 254 

10. Jdalikana — Becurring cause of ac- 
tion.] Held (by Gloybb, J.), that malikana 
is rent under Reg. VIII of 1793 ; that a cause 

25 
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of action for reooyery of arreare of malikana 
is a recurring cause of action ; and that 
failure to recover arrears for more than twelve 
years would not bar the right to recover for 
such period as has not been barred by the 
Statute— d. 16. s. 1, Act XIV of 1869— that 
is, for a period of six years. Held (by Kemp, 
J.) that the suit was barred, as no malikana 
had been paid for more than twelve years. BhtUi 
Singh-?. NehntuBehu (iii Ap. 102). Beld on 
appeal, that a suit for the recovery of mali- 
kana is barred by limitation if the malikana 
has not been received for a period of twelve 
years. Bhuli Singh v. Nehhu Bbhu, 

[iv A C. 89 

11. — Pos$essiim^ suit for— Civil Prooedure 
CodSf i. 224.] A suit for possession of im- 
moveable property is not barred by the law 
of limitation if the suit be brought within 
twelve years of possession having been deli- 
vered to the plaintiff under S. 224, Act VIII 
of 1869, or if possession by the plaintiff has 
been admitted within twelve years by the party 
through whom the defendant cliums. BiN- 

DUBABHINI DA8I V. EeNNY - Vii Ap. 80 

18. Mortgage—Suit far posusHon^Fbre- 

elosiire-^Eeg, XVII of 1806, 9. S—C^use of 
action.'] A., by a Bengali deed of conditional 
sale dated the 10th of August, 1863, mort- 
gaged two estates, the deed providing that the 
mortgage-debt should be repaid on the 9th of 
July, 1866, and that, on default of payment, 
the deed of conditional sale should become one 
of absolute sale, and that the mortgagee should 
thereupon acquire the absolute proprietary 
right, and might enter upon and retain posses- 
sion of the mortgaged property. A. failed to 
pay at the time stipulated, and on the 1 8th of 
December, 1866, her right, title, and interest in 
the estates were sold in execution, and pur- 
chased by the defendants without notice of the 
mortgage. On the 3rd of April, 1866, the 
plaintiff bought the mortgagee's interest, and 
in August, 1867, he instituted foreclosure pro- 
ceedings under Reg. XVII of 1806, against 
the defendants, the auction-purchasers. In 
a suit instituted by the plaintiff on the 22nd 
January, 1874, against the auction-pur<diasers, 
to recover possession of the mortgaged pro- 
perty, hsld, that the cause of action arose on 
9th July, 1866, when default was made in pay- 
ment of the mortgage-debt, and the suit not 
having been instituted within twelve years 
from tiiat date, was barred by s. 1, cl. 12, Act 
XrV of 1869. No new cause of action arose by 
reason of the foreclosure proeeedings on the 
expiry of the year of grace in August, 1868. 
Denonath GAKaooLY V. Nursing Pboshad 
Dabs - - - . - - adv 87 

18. —— The defendant mortgaged certain 
immoveable property to the plaintiff by a bye- 
bil-wafay or deed of conditional sale, dated 20th 
January, 1861. The deed stipulated that the 
mortgage-debt should be repaid on the expira- 
tion of three years from the date of the execu- 
tion. The money was not repaid at the stipula- 
ted period, and tiie mortgagor remained in poe- 



LDOTATIOH ACT XIV OF 1869, B. 1, d. li-omOd. 

session of the property, but there was some evi- 
dence to show that he had made i>aymentB of 
interest on the mortgage-debt to tiie plaintiff. 
In February, 1870,the plaintiff took proceedings 
to foreclose the mortgage, and on 16th Febru- 
ary, 1872, he instituteid a suit for possession of 
the property. The defence was that the suit 
was barred, the plaintiff having been out of 
possession for more than twelve years previous 
to the institution of the suit Held, that pay- 
ment and acceptance of interest was evidence 
of the continuance of the r^ation between the 
parties created by the mortgage-deed, and until 
the mortgagor advanced any rights adverse to 
the mortgagee, the possession of the mortga- 
gor was permissive, and no cause of action 
accrued to the mortgagee. Mankeb Kooeb r. 
Sheikh Mumioo - - - - liv 816 

14. Catueqf action — Suit for possession 

and declaration of right to participate in per' 
fnanent settlement of a mehal resum^ vndcr 
Beg. II. of 1819.] Chur land was held by the 
proprietors of the adjoining estate. The chur 
was resumed by Qovernment in 1836, and 
declared to be liable to assessment under Beg. II 
of 1819. The recorded proprietors of the adjoin- 
ing x>ermanently settled estate, to which the 
chur was a contiguous accretion , refused to make 
a permanent settlement with Gk)vemment at 
the rent demanded. The chur was then held 
khas by Government for some time, and sub- 
sequently leased out for temporary periods to 
strangers. In these temporary leases Govern- 
ment reserved the proprietor's rights to come 
in and take a i>ermanent settlement on the 
expiry of the temporary settlements, and also 
reserved an allowance of ten per cent, on the 
rent as malikana on their account, which sum 
had been kept in deposit in the CoUeotorate 
treasury. In 1867 Gfovemment made a per- 
manent settlement with the defendant, one of 
the recorded proprietors of the contiguous estate, 
of the entire chur, and refused the application 
of other shareholders in the estate to be joined 
in the settlement. The Collector, at the request 
of the defendants, applied the deposit in his 
treasury in satisfaction of the €k>vemment re- 
venue. An unsuccesssful shareholder brought 
a civil suit against the defendant for possession 
and a declaration of his right to parti- 
cipate in the settlement. Held, that the suit 
was not barred, the period of limitation com- 
menced from the date of the settlement with 
the defendant. Krishna Chandra Sanbyal 
Chowdbt v. Habibh Chandra Chowdry, 

[viii 684 

16. Landlord and tenant — Beoeipt of 

rerst.'] A., a Hindu, died, leaving his widow, B., 
and mother, C. B. adopted D. C. granted apatni 
patta to E. of certain property belonging to the 
estate of A. During the minority of i>., B, 
received the rent from E., and afterwards !>., 
on attaining majority, realized rent from E. 
by suits under Act X of 1869. Twelve years 
after attaining majority, D. sued for cancella- 
tion of the patni lease, and for obtaining khas 
possession of the property. Held, that the suit 
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was not barred. BuNWABi Lal Rot v. 
ifAWTifA Ghandba. Knuall - It Ap. 86 

18. Pitrehoier from mortgagor^ Adverse 

poiseesionJ] Where a part^ bond Jide pur- 
ohased from another as his own property 
land, in fact mortgaged, and obtained posses- 
Bion and mutation of names, his title was 
held to be adyerse to the mortgagee. After a 
bond Jide porohaser had been in open posses- 
sion more than twelre years, and after the 
lapse of more than twelve years from the 
aoorual to the mortgagee of the right of entry 
under the mortgage-deed (whioh was in the 
English form), the mortgagee sued the pur- 
chaser to obtain possession of the property. 
Held, the suit was barred. Qtuere.— Whether 
in oases in the mof ossil, where the mortgagor 
continues in possession paying rent to the 
mortgagee, the law of limitation begins to 
run from the date of the right of entry 7 
Bbajanath Kukdu Ghowdhbt v. Khilat- 

CHANDBA GHOSB - - - Tiii P. 0. 104 

17. Advene poJttesnion — Pnrohaeer at a 

sale im emeowtion of decree.'^ The possession 
of a purchaser at a sale in execution of decree, 
without notice of a mortgage of the property, 
is adverse to the mortgagee, and a suit to dis- 
turb Ms possession must be brought within 
twelve years of the commencement of such 
possession. Aitand Mati Dasi v, DHABB^^>BA 
Ghandba Mookbbbjbb - viii P. 0. 188 

18. -^ Reversioner -Hindn widow.'] Where, 
after the death of a Hindu who had been 
separate in estate from his brothers, and 
during the lifetime of his widow, his brother*s 
sons obtained mutation of their names on the 
Gollector*s rent-roll, and held possession of the 
estate in right of inheritance for more than 
tw^ve years, — held that, under the Mitakshara 
law, the possession by the nephews being 
adverse to the widow, the claim of the rever- 
sioner on her death was barred. Gopal Sinqh 
€. Eakhta Lall Sahbbzada - ii Ap. 14 

19. Lmdlord and tenant — Adverte title 

setup by tenant.] Where a landlord sued, after 
the lapse of more than twelve years from the 
date of his knowledge that a tenant was set- 
ting up a mokurari title, for a declaration 
that the alleged mokurari title was invalid, 
held, that the suit was barred by lapse of 
time. Nazimudin Hossbin v. Llotd, 

[vi Ap. 180 

20. — Unregistered bond charging land 
with repayment of debt — Suit for sale of 
land — Interest in immoveable property.] 
Where there is an unregistered bond to secure 
the payment of a sum of money with interest, 
by which bond also lands are charged by way 
of simple mortgage with the payment of the 
debt, a suit to have it declared that the lands 
are charged with the payment of the debt, 
and for an order for the sale of the lands in 
satisfaction of the debt, is a suit for the re- 
covery of ''an interest in immoveable pro- 
perty** within the meaning of Act XIY of 1869, 
s. 1, ol. 12, and the period of limitation is 
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twelve years fiom the time when the debt 
became due. Subwab Hossbin Kuan v. 
Gholam Mahomed - - Sup. ToL 870 

81. In a suit for a mere personal de« 

oree for debt, and for sale of mortgaged 
property, the suit, so far as it asked for a 
personal decree, was dismissed, but was allowed 
to proceed on the other issues as not being 
barred by limitation. Mannu Lall v. Fbgub, 

[ii 175 note 

88. Agreement defining shares of par- 

ties in immoveable property — Deed of com' 
promise.] An agreement by way of compro- 
mise of disputed title to immoveable estate, 
under which shares are allotted to the parties 
thereto, gives to each party a cause of action 
founded not merely upon contract within the 
meaning of Act XIV of 1859, s. l,cl. 10, but 
upon the title which is acknowledged and 
defined by the agreement, and a suit brought 
to recover a share of the estate is governed by 
8. 1, oL 12. Mbwa Kowab v. Hulas Eowab, 

[ziii P.O. 818 

88. -^ Adverse possession — Cultivated and 
uncultivated lands — Ohatwals.] The owners 
of a patni of Bishenpore sued to set aside a 
survey award and alter a map (1855) which 
demarcated certain lands as cultivated and 
uncultivated belonging to Government, and 
in the possession of ghatwals. Gertain ghat- 
wali lands, part of the zemindari of Bishen- 
pore, had been given up to the Government 
by the zemindars in 1802, and the ghatwals 
had since paid a quit-rent to Government for 
the same. The plaintiffs became purchasers of 
the patni in 1839 under a sale for arrears. 
They admitted that, as to the uncultivated 
lands, they had never been in actual possession 
or in the receipt of any rents since they pur- 
chased, but they alleged that, from that time, 
the ghatwals fraudulently or dishonestly re- 
fused to pay them rents in respect of the 
cultivated hmds, as they had done to their 
predecessors ; and that the ghatwals had 
encroached upon the uncultivated lands. The 
ghatwals, on the other hand, stated that they 
never had paid rent to the patnidar, and thi^ 
the lands were all included within those fcr 
which they paid a quit-rent to Government. 
Held (LooH, J., dissenting), that the ghatwals, 
if proved to have been tjie tenants of the 
plaintiffs or their predecessors, oould not 
acquire a title against them by adverse posses- 
sion of twelve years. Per Pbaoook, 0. J. — 
The issues are : (1) whether the ghatwals paid 
rent for the cultivated lands to tibe patnidar ; 
(2) whether the cultivated or uncultivi^ed 
lands form part of the patni estate ; (3) whether 
the ghatwals were in possession of the un- 
cultivated lands from 1839, or for a period 
exceeding twelve years before the commence- 
ment of the suit ; (4) whether theypaid rent 
for the same to the patnidar. Watson v. 

GOYBBNMBNT - - - gup. Tol. 188 

84, SuU to recover possession — Sale in 

execution-^ Civil Procedure Code, ss, 249, 259, 
264, and 269.] In execution of a decree ob- 
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tained against A. his right, title, and interest in 
certain property were sold, bat the certificate 
of sale erroneously recited that A, and B.^s 
ancestor were defendants in the suit, and 
that the interest of the defendants in the 
suit had been sold : and, accordingly, the pur- 
chaser was put in possession, under s. 264, 
Act VIII of 1859, of the right, title, and 
interest of B.^s ancestor as well as of ^. in 
the property. In a suit brought by B. for 
confirmation of title and recovery of posses- 
sion after the lapse of a year, but within 
twelve years, from the date of dispossession, 
held^ that the suit was not barred by lapse 
of time. Pbotab Ghundbk Chowdhbt v, 
Bbojololl Shaha - - Sap. Vol 688 

25. SiiU in execntion of decree.'] When 

a suit to establish his title and to recover posses- 
sion of property is brought by a person who 
has been dispossessed nnder a sale in execution 
of a decree against other persons, and no 
summary order has been made declaring the 
property liable to be sold in execution of such 
decree, the period of limitation applicable is 
that prescribed by cl. 12, s. 1, Act XIV of 
1869, — viz.^ twelve years from the date of dis- 
possession. JODOONATH ChOWDHBY n Ra- 
dhomokeb Dasseb - - Sap. Vol 648 

386. — - Suit for possetiion and to net aside 
adoption.] In a suit to set aside an adoption 
and to recover possession of immoveable and 
moveable property, the cause of action arises 
at the date of the adoption, and the suit must 
be brought within twelve years from that date. 
IswAB Cha:^dba Mittbb d. Shamasundabi 
Dabi - - - - ill A. C. 150 note 

87. Aocnialofeame of aetien — Suit to set 

aside adoption.] A Hindu died, leaving a son 
(who afterwards died a minor, and unmarried), 
a widow, and three daughters. On the death of 
the minor, the widow succeeded to the property, 
and under a will of her late husband, adopted, 
in 1861, a son of her husband^s brother. The 
widow died in 1866. One of the daughters, as 
guardian of her infant son bom in 1863, 
brought a suit to set a aside the will, and with 
it the adoption, and for recovery of possession 
of the property left by her minor brother; the 
defence set up was, that the will was genuine ; 
that the plaintiff should have sued within twelve 
years from the adoption ; and that she had in 
1861 admitted the adoption in having accepted 
a darpatni from the guardian of the adopted 
son. Heid, that the cause of action accrued on 
the death of the adoptive mother, and not from 
the date of the adoption, ifeld^ that the 
aoknowledgrment of the adoption by the 
plaintiff before the birth of her son would 
not bar his right. Tabini Ghaban Ghowdhby 
V. Saboda Sundabi Dabi - iii A. C. 145 

28. Adverse possession.] A Hindu of Tir- 

hoot died in 1849, leaving two widows and a 
brother. A compromise was made by the three, 
whereby they agreed that the brother should 
remain in possession of the property left by the 
deceased ; and that some laud should be assigned 



LDOTATIOH ACT XIV OF 1850, 8. 1, d. l^-^fotUd. 

to the widows for maintenance. The elder widow 
died in 1867, and the younger sued ti^e heirs 
of the brother for recovery of possession of the 
property. The defence set up was, that the 
suit was barred by limitation, as her cause of 
action arose not on the death of her co- widow, 
but on the death of her husband. Setd, that 
as to recovery of possession of a moiety of 
the property, the cause of action arose on the 
death of the co- widow ; that the possession of 
the elder widow was not adverse to the younger 
widow, as the elder widow was permitted to 
enjoy the possession of the husband's property 
during her lifetime, the younger widow reoeiv- 
ing an allowance from the profits of the estate. 

INDUBANSI KUNWABff. GBIBHIBUN KUMWAB, 

[iii A. C. 289 

29. — — Suit by rsversionary heirs — Possession 
hy adopted son.] A Hindu widow, in 1824, 
assumed to adopt a son to her husband, and 
such son, and after him, the defendant, his 
heir, was put in possession of the properties in 
suit. The widow died in 1861. The suit was 
iubtitutod in 1866 to recover the property and 
to declare the adoption illegal. Ueld^ that 
such possession during the life of the widow 
could not be said to be adverse as against the 
widow. The cause of action to the reversion- 
ary heirs arose at the time of the death of the 
widow, and was consequently not barred by 
limitation. Sbinath Ganqopadhya v. Mahesh 
Chandba Eoy - - - - i? P. B. 8 

80. — ^ Ca^ise of action — Hindn law, 
alienation hy nHdow,] A,, a Hindu widow, 
while in possession of the property left by her 
husband, sold a portion thereof. After her 
death, her daughter B. succeeded to the pro- 
perty, but took no steps to set aside the aliena- 
tion made by her mother. After her (B.'s) 
death, her sons succeeded to the property, and 
instituted the present suit, after a lapse of 
thirty-six years from the death of A., but 
within twelve years from the death of B., to 
obtain possession of the property sold by A. 
Held (MiTTEB, J., dissenting), that the suit 
was barred. The cause of action arose when 
B, succeeded to the property. Rajkishob 
DuTT Eoy i;. Gibish Chandba Roy Ghow- 
dhby - - - - - iv A. C. 186 

81. Ihmale heir — Adverse possession — 

Suit by reversioner — Limitation.] Adverse 
possession against a Hindu female heir, which 
would bar her right of suit if she were alive, 
will equally bar that of the reversioner, 
Nobin Chundeb Chuckbbbutty v. Gubc; 
Pbbsad Doss _ - - Sup. Vol. 1008 

Ram Kanai Roy Chowdby v. Tbilochan 
Chuckbbbutty - - - i S. H. iii 

82. A Hindu died leaving two daughters, 

who succeeded to their father's property. One 
sold her half share of the property and died in 
1836 ; the other died in 1859, and her son insti- 
tuted t^e present suit in 1867 for recovery of the 
half share which her sister had sold. The de- 
fence set up was, that the suit was barred by 
lapse of time, as the plaintiff's cause of action 
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arose in 1835, or more than twelve years before 
the institution of the suit. Beld (following a 
dictum in the FuU Bench Ruling in Nohin 
Chunder Chuckerbutty v. Churn Ptraad Doss) 
^at the words * cause of action' in cl. 12. s. 1, 
refer not to the new cause of action which 
Boorues to t^e reversioner, but to the ' cause of 
action' which accrued to the tenant-for-life ; 
and that the suit having been brought after 
a lapse of more than twelve years after the 
death of the tenant-for-life^ was barred. 
Ganga Ghaban Roy Chowdhby v. Jagar- 
HATH DUTT - - - iii A. 0. 808 

iA, Where a cause of action with re- 
gard to the husband's estate has once accrued 
to a Hindu widow, who nevertheless fails to 
assert her rights, no new cai^se of action arises 
to the heirs after her death. Tarini Ohaban 
Ganouli V, Watson - - ill A. C. 487 

Rajkunwab V, Ikdbbjit Kunwar - V 686 

84. Reversioners,^ Where a Hindu widow, 

who takes by inheritance from her husband, is 
dispossessed, the period of limitation as against 
the reversionary heir claiming the succession 
after the widow's death is, in the absence of 
fraud, to be reckoned, not from the time of the 
widow^B death, but from the time from which 
it would have run against the widow had she 
lived and sued to recover the inheritance. 
Amibtolal BoriB V. Rajonbbkamt Mitteb, 

[xv p. C. 10 

, I. 1, eL IS^Suit/er share qf joint anees' 

tral property J] A Hindu died in 1840 leav- 
ing him surviving seven sons, who, after their 
father's death, entered into joint possession of 
certain immoveable pioperty which had been 
left by him, and continued to live in commen- 
sality until 1859, when a separation in mess 
took place. Subsequently, more than twelve 
vears after the father's death, a suit was 
brought by the youngest son for his share of 
the joint ancestral property belonging to the 
father, and to property subsequently acquired 
out of the proceeds of such joint estate, to 
which the brothers were entitled in equal 
shares. The plaintiff failed to show that auv 
payment was made to him or any person through 
whom he claimed by the person in possession 
or management of the property within twelve 
years before the commencement of the suit. 
Meld, that the suit was barred by limitation 
under cl. 13, s. 1. Uma Sundabi Dasi v. 

DWABKANATH ROY - - - U A. 0. 284 

2» — Mortgage bjf one member of Hittdn 
family — Surrender of equity of retieffiption.'] 
ActXIVof 1859, s. 1, cl. 13, is intended to 
apply to suits between members of a joint 
family, not to a case where a mortgage having 
been made by one member on behalf of all to 
a stranger, that member afterwards, against 
the will of his oo-partners, releases the equity 
of redemption. Radhanatu Das v. Elliott, 

[vi P. C. 680 

8. Joint property — Suit for share of-^ 

Onus probandi,] A suit to enforce a right to 
a share of joint family property must be 
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brought within twelve years from the date of 
the last payment to the plaintiff, or the person 
through whom he claims, on account of the 
share ; and the onus is on the plaintiff to show 
possession of the share, or receipt of a payment 
on account of it, within twelve years. It is 
not sufficient for the plaintiff to show that the 
property was joint family property. GoSdAlN 
Dobs Koondoo «. Sibo Koomabeu Debia, 

[zU219 

4. Suit for share in family dwelUng.'} 

A claim by a member of a joint Hindu family 
to a share in a family dwelling, on the allega- 
tion that the house was originally joint, falls 
within the provisions of s. 1, cl. 13 of Act XIV 
of 1859. Denonath Shaw v, Hubbynabain 
Shaw - - - - - -zii849 

, B. 1, cL 16. 

See S. 1, CL. 16. 

2. — - Deposit — Demand — Cause of 
action,'} The plaintiff, on leaving Calcutta 
in 1850, deposited a sum of money with ^1., 
i/.,and 6'., on which they were to pay him 
Rs. 9 monUily, and return the principal on his 
demanding it. Rs. 9 were paid to him monthly 
until within twelve months of this suit. A. 
and B. had died since tiie date of tiie deposit. 
This suit was brought against C, and the 
representatives of A, and B. to recover the 
amount deposited, and a decree was passed 
against C, on his own admission. But the 
representatives of A. and B. set up that the 
suit was barred. Held, that it was not a 
deposit under s. 1, cl. 15 of Act XIV of 1859. 
But held also, in accordance with the English 
cases (from which, however, the learned Judge 
dissented) that the cause of action arose from 
the date of the agreement to repay the money 
on demand, and not from the date of the 
demand, and therefore the suit was barred. 
Pabbati Chaban Mookebjba V, Raknaba- 
YAN Matilal - - - - - ▼ 896 

But see Bbammamayi Dasi v, Abhai 
Chaban Chowdhby - - - - vii 489 

8. Suit by mortgagor for possession 

of mortgaged property.'] In a suit by a 
mortgagor after a mortgage has been satisfied, 
for the recovery of the mortgaged property, 
the period of limitation applicable is that 
prescribed by cl. 15 of a 1 of Act XIV of 1869. 
Lall Doss v, Jamal Ali - - Sap. Vol. 901 

4. Acknowledgment of title by mook* 

tear — V^ufructuary mortgage.'} Where sixty 
years have elapsed from the date of a usufruc- 
tuary mortgage, a suit by the mortgagor to 
recover possession of the mortgaged property 
is barred by cL 16, s. 1, Act XIV of 1859. 
Where a mortgagee signed a mookteamama, 
in which he stated thac he would abide by any 
arguments which might be urged, and any 
documents which might be filed, by the mook- 
tear thereby appointed, and the mooktear 
subsequently filed a written statement signed 
by himself alone, in which he admitted the 
mortgagor's title, — held, that the mook- 
teamama and written statement could not be 



Digitized by 



Google 



( 395 ) 



DIGEST OF GASBS. 



( 



) 



UHITATIOH ACT ZIV OF 1859, 1. 1, d. 15—ccntd. 

read together as amounting to an aoknowledg- 
ment sufficient to satisfy the requirements of 
oL 15, s. 1, Act XIY of 1869. LUGHlCBE 
BUKSH BOT V. BUNJBBT BaM PANDAT, 

[xiii P. 0. 177 

5. Laches — Egtoppel."] The laches of 

a mortgagor in taking no steps for many years 
to enforce his alleged rights may afford evi- 
dence against the existence of those rights, 
bnt cannot estop him from asserting them, if 
they do exist, at any time within the period of 
eix^ years allowed by s. 1, d. 16, Act XIV of 

1859. JaOOSRNATH SAHOO V. SHAH MaHO- 
MBD HOSSBIN - - - - xiT P. G. 886 

, s. 1, d. 18. 

See Bkno. Act VIII op 1869, s. 29. 

S. Cause of action — Balance of 

account.'] The representatives of a gomasta, 
who had, for the last four years of his life, 
taken the moneys of his employers in advance 
for the purpose of the business, were sued for 
the biJance of account of such moneys after 
giving credit for the amount of the gomasta^s 
annual salary. Held^ that the suit being 
brought in less than six years from the date 
of the gomasta's death, was not barred by the 
provisions of Act XIV of 1869. Kalikbishna 
Paul Chowdhby v. Jaqattaba - ii A. G. 189 

8. — Deposit of Government revenue with 
Collector pending partition — Account^ adjust- 
ment of] During the pendency of a bat- 
Varra, the plaintiff purchased a share in an 
ijmali mehal; and as the proportion of the 
Government revenue of each shareholder had 
not been ascertained, the shareholders, includ- 
ing the plaintiffs vendor, and subsequently 
the plaintiff, paid to the Gollectorate what 
they thought due from them on account of 
Government revenue. Upon an acoount stated 
in 1857 it was ascertained that, after all 
necessary deductions, a sum of Bs. 656 was due 
to the plaintiff, who in 1864 applied to the 
GoUeotor for payment of the amount ; but the 
application was rejected, as the money had 
been previously drawn away by certain credi- 
tors of his vendor. In 1867 he sued the Collec- 
tor for recovery of the amount. The defence 
set up was, that the suit was barred by lapse of 
tbne. Held^ that the Collector was not a 
depositary under the meaning of cL 15, s. 1 ; 
that the cause of action did not arise on the 
demand for and refusal of payment, but on 
adjustment of the account ; and that the 
case came under cl. 16, s. 1. Gobind Chandba 

V, COLLBCTOB OF DACCA - - ill Ap. 67 

4. Suit to set aside adoption-^Declara- 

iorff decree.] H. N. died on 16th May, 1854, 
wiuiout issue, leaving a widow B, B.^ on 
19tii May, 1856, purported to adopt S. in 
accordance with an alleged anumati-patra 
executed by H. N, R. iV., the uncle ot U. N., 
died on 6th July, 1855, leaving a widow M., 
in whose favour he had executed an anumati- 
patra, by the terms of which she was to have 
the management of his property during the 
minority of the adopted son, in whom it was 
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to vest on his adoption. 3f. adopted D. sub- 
sequently to the adoption of 8. After the 
death of R. iV., B., as widow of H. N. and 
adoptive mother of S.^ brought a suit against 
A£. as the widow of R. JV., and ignoring the 
existence of B. D. died, and on his death IT. 
adopbed N. on 4th April, 1864. In a suit 
brought on 4th January, 1873, by i/., as the 
mother and guardian of iV.. to have the adop- 
tion of 8. declared invalid,— ^/ii, that the 
limitation provided by cl 16, s. 1, Act XIV 
of 1859, is applicable to a suit for a declaratory 
decree. The cause of action arose at the date 
of the adoption of S., viz.^ the 19th May, 1866, 
and therefore the suit was barred. Mbin- 

MOYBB DABEB v. BHOOBUNMOYBE DABEB, 

» [XV 1 

5. Suit fof recovery of salary — Money 

had and received.] The defendant, who was a 
batwara ameen employed by the Collector, 
drew from the public treasury at Backer- 
gunge a sum of money to pay the establish- 
ment, but failed to pay the plaintiff, who was 
a mohurir under him. In a suit against the 
ameen for recovery of his salary after a lapse 
of three years from the time when the salary 
became due,— A«^, that the plaintiffs claim 
was for money had and received on his 
account, and, therefore, he might bring his 
suit within six years from the date of such 
receipt. Abhaya Chabn Dutt v. Haro 
Chandra Das Banik - - iv Ap. 88 

8. -^ Mortgagee in possession — Surplus 
collections by^ Suit for.] In a suit for surplus 
collections which have been received by a 
mortgagee in possession, the limitation pres- 
cribed by Act XIV of 1869, s. 1, cl. 16, is 
applicable. Lall Doss v. Jamal Ali, 

[Sup. Vol. 901 

7. — Cause of action—Suit for turn of 
worship of an idol,] The plaintiff sued the 
defendants for a declaration of his right to a 
turn of worship of an idol for 7^ days in each 
month, alleging that the defendants, who were 
enbitled to another turn, had in 1864 taken 
adverse possession of the idol and properties 
belonging to it, and had so deprived him (tiie 
plaintiff) of his turn of worship from that 
time. Held, that the cause of action did not 
recur as the turn of worship came round. 
Such suit falls within the operation of cl. 1 6, 
s. 1, Act XIV of 1869. Gaub Mohan Chow- 
dhby V. Madan Mohan Chowdhby, 

[vi 852 

8. — Agreement in writing which could 
not be registered.] On 9th April, 1864, the 
defendant, Z., an attorney, entered into an 
agreement with the plaintiff and one P. R, 
D.y by which the plaintiff engaged to employ 
himself as cashier and accountant of X., and 
the plaintiff and P. R. D. engaged that they 
would, from time to time, on the requisition 
of L.y advance money to him subject to the 
proviso that there should be at no time a larger 
sum due by L. on account of such advances 
than three-fourths of the value of all bills, 
stocks, and other property, which L. would 
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mike over to the plaintiff and P. R, 2>., 
provided also t^t the said adyances should 
not ezoeed in total at any time Bs. 10,000. 
L. was to pay interest on snoh advanoes at 
nine per cent., and the plaintiff and P, R. D, 
were to have a lien for soch advances on all 
bills, stocks, and other property of L'a which 
the plaintiff and P. R. D. should have in their 
custody as security for such advanoes. X. was 
to be at liberty to realize such bills and sell 
such stocks as he should deem necessary, pro- 
vided that the money was to be paid to the 
plaintiff and P. R. B. in payment of such 
advances. Should there be any surplus money 
remaining after the settlement of the account, 
such money was to be credited to the account 
of L. The agreement was made before the 
Registration Act of 1864 came into force, 
and it was admitted that it could not have 
been registered. In a suit against L, to re- 
oover money advanced by the plaintiff and 
P, R. D.f—heldf that there was such an agree- 
ment by X. to repay the advances as to con- 
stitute a contract in writing signed by the 
party to be bound within the terms of cL 10, 
8. 1, and as that clause provides no period of 
limitation for contracto which could not be 
registered, the i>eriod of limitation was six 
years as provided by cl. 16, s. 1, of that Act. 
LBSLIB V. Panchanan Mitteb - vi 668 

Sm Ptabi Ghand Mitteb v. Fbazeb, 

[Ti Ap. 40 

9. Hindu widow — Suit to get aside 

alienation^ and to restrain waste.'] JC., a Hindu 
widow, assigned one moiety of her share in 
her husband's estate to H. 8., in consideration 
that H. «S'. should conduct and pay aU costs of 
a suit which was then to be instituted against 
her husband's brothers, of whom B, 6m the 
present plaintiff, was one, to recover the share 
to which E^e was entitled, and also to pay her 
maintenance in the meantime. The assign- 
ment was dated 24th December, 1864. The suit 
was brought, and a certain sum, in Govern- 
ment Paper and Notes, was decreed to AT., on 
August 6th, 1868. This sum was paid into 
Court by B. C. on 10th March, 1869, and upon 
A.V applioation was, on 10th March, 1871, paid 
out to her. B. C. then sued as reversionary 
heir to have the deed of assignment set aside, 
and prayed that E. S, should be restrained 
from receiving the moiety. The plaint was filed 
on 14th March, 1871. In it he alleged his ap- 
prehension of waste by K. Held, that a suit 
simply to set aside the assignment would have 
been barred as brought more than six years 
from the date of the assignment, yet so far as 
it was based on the allegation of apprehended 
waste, It was not barred by the law of limi- 
tation- BiSWANATH CHUMDBB V. KHANTO- 
MAJNI Dabi - - - - - vii 181 

10. Bieoree Act {IV of 1869)— flTwi* far 

divorce.'] Act XIY of 1859. s. 1, cl. 16, does 
not apply to divorce suite. Hat v. Goedon, 

[z P. 0. 801 

11. Suit for share of money had and 

received.] A.^ B., and C. being joint ozeditors 
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of />., A. and B. received, in 1856 a pay- 
ment on account in respect of their share in 
the debt B. having made default in payment 
of the balance, separate suite were brought 
against him by A., B., and C. The Court having 
held that the payment was a payment to 
aU, A. and B. recovered more ti^an their 
share, and C. recovered less. A family 
suit for partition between A,y P., and C. was, in 

1862, compromised, and it was agreed that 
all claims between the parties should be con- 
fddered as settled ; but it was agreed that if C, 
should, out of an appeal brought by him 
against B., have any claim against A. and P., 
that should be reserved. C's appeal was, in 

1863, unsuccessful, and in 1864, he brought an 
action against A. and B. for his share of the 
money paid in 1856. ffeld^ that he was en- 
titled to recover the amount which A, and 
B, had recovered against B. in excess of 
their claim, and that the suit was not barred 
by the law of limitation. Lutf Ali Khan v. 
Afzalunissa Begum - - ix P. 0. 848 

13. Catue of aetion-^Suit for contri- 
bution — Joint debts.] iV., 6^., and H. were 
three brothers living together as a joint Hindu 
family. After the death of iV. and 6^., decrees 
were obtained against JV.V widow, and satisfied 
by her in respect of money borrowed by iV. 
and H.f as the managing members of the 
family, and spent on family purposes while 
G.'s widow was living in the family. In a 
suit by y.^s widow for contribution against 
G.*s widow, — Iteldj that the cause of action 
arose, not on the date of the decrees against 
the plaintiff, but at the time when she had to 
pay over their amount, and the suit was not 
barred. Bimala Debi v. Tababxtndabi 
Debi - - - - - -TiAp.101 

18. ^-— The plaintiff, the manager of a 
j<Hnt family, of which the defendimte were 
members, borrowed, on 6th October, 1860, 
Bs. 1,000, which he applied in the payment of 
certain joint family expenses. The creditor 
obtained a decree against him, which the 
plaintiff satisfied by obtaining a loan from 
another person on 6th February, 1865. The 
second creditor also obtained a decree, which 
was paid off, as the plaintiff idleged, out of his 
own private funds, on 5th October, 1866. In 
a suit against the defendanto for contribution. 
Htfldy that the first loan was taken by the 
plaintiff in bis private capacity, and not as 
manager ; that the payment in respect of 
which contribution was sought was made in 
1800, and not in 1866 : and as the cause of 
action arose at the date the money was paid 
the suit was barred by limitation. Bam 
Keibhna Bot v. Madan Gopal Boy, vi Ap. 108 

On this clause see also Luokuinaeain Mit- 
teb V, Khetteo Pal Sinoh Bot, jdii P. 0. 146 

, 8. fi— Trustee— IdoL] In a suit by the 

repreeentetivee of a uiebait to recover 
possession of property of an idol from the 
assignees of a purchaser, on the ground that 
the purchaser was a mere trustee for the idol, 
and the defendante had notice of this or 
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might have known it by reasonable enquiry, 
heldy that the Boit was not one which came 
within 8. 2f Act XIV of 1859, as a suit brought 
against a trustee. Bbaja Suxdabi Debi v. 
LuCHMl KVNWARI - - - ii A, G. 156 

2. Trustee — Benamidar.l A benami tran- 

aaction does not create the relation of trustee 
and cestui que trust. A benamidar is not a 
trustee within the meaning of s. 2« Act XIY 
of 1859. Uma Sukdabi Dasi 17. Dwabkanath 
Boy - - - - - -.aA.C. 284 

8. Trustee — Mortgagee in possession."] A 

mortgagee in possession after the mortgage has 
been satisfied is not a trustee for the mort- 
gagor within the meaning of s. 2 of Act XIY 
of 1859. Lall Dobs v, Jamal Ali, 

[Sup. Vol. 901 

4. Trust — Master and servant.'] A. ad- 

yanoed certain sums of money on different occa- 
sions to his servant i5., for the purpose of erecting 
buildings, 8te., for A. In a suit by A. for recovery 
of the balance, £. raised the defence that the 
suit was barred so far as it related to sums 
advanced more than three years before the 
suit. Heldf that the matter was of the nature 
of a trust, and limitation would not apply. 
Nabatajk Dab v, Mahabaja of Bubdwan, 

[i S. V. zi 

, s. 4 — Acknowledgment] The defendant 

sent a letter, dated 22ud December, 1866, to the 
plaintiffs, which contained the following 
postscript :—**P. 5.— Enclosed a remittance of 
£40 to old account.*' Held (on appeal, revers- 
ing the decision of Nobman, J.), the words 
" remittance of £40 to old account " were 
ambiguous, and did not necessarily import 
that a further sum was due, so as to constitute 
an aoknowledgrment of a debt which would 
g^ve a new period of limitation. Shbabman 
V, Fleming - - - - - ▼ 619 

2. The defendant, who was the owner of 

a moiety of certain property (the plaintiff and 
another being owners of the other moiety), 
mortgaged his moiety to the plaintiff ; the mort- 
gage^eed, dated lltii June, 186.S, contained a 
covenant to pay off the principal and interest 
at the expiration of a year, and gave a power 
of sale in default of payment. The whole 
property, including the mortgaged portion, 
was conveyed to one 7. D. on 27th November, 
1864, by a bill of sale executed by the three 
owners of the property. On the execution of 
the bill of sale the sum of Rs. 16,250, the 
half of the purchase-money which belonged 
to the defendant, was handed over to the 
plaintiff in part-payment of a sum of 
Bs. 19,555, which was therein recited as being 
then due on the mortgage. In a suit for the 
balance brought in November, 1869, the 
defence was, that it was barred by the law of 
limitation. Held, that the admission by the 
defendant oontained in the bill of sale of 
November, 1864, was a sufficient acknowledg- 
ment to take it out of the operation of Act 
XIV of 1869, B 4. Madhusudajk Chowdby 

V, BBAJA17ATH CHANDBA - - - tI 299 
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8. An acknowledgment not coming 

directly from the debtor himself, but merely 
deduced as an inference from the tenor of a 
series of letters, is not a sufficient acknowledg- 
ment to satisfy s. 4. To satisfy that section, 
there must be some principal writing of a 
particular date, which can be relied on by 
itself, when properly construed, as constitut- 
ing an acknowledgment of the debt. Boobbs 
V. MONTBIOU - - - - - vi 660 

4. In a suit for the price of goods, the 

period of limitation had expired, but the 
Ck)urt held that certain letters written by the 
defendant to the plaintiffs, though they con- 
tained no mention of the sum due, nor any 
promise to pay, were a sufficient acknowledg- 
ment of the debt under a. 4, Act XIV of 1859. 
Habbison V, HOPB - - - iz Ap. 48 

6. A suit was brought on a promissory 

note, by which the defendant promised to pay 
to the plaintiff Bs. 1,000 with interest at the 
rate of 12 per cent, per annum. The defend- 
ant afterwards wrote the f oUowing letter to the 
plaintiff : *' I further hold myself responsible to 
you for the two sums of Bs. 1,000 and Bs. 900 
respectively, the latter sum bearing interest 
at 24 per cent, per annum. Both these sums of 
Bs. 1,000 and Bs. 900 I engage to pay you," 
Held, that the letter was an acknowledgment 
within s. 4, Act XIV of 1859. Umbsh 
Chundeb Mooksbjee v. Sageman ▼ 088 note 

See GUPIKISHEN GOSWAMI 17. Bbikdabuk 

Ohandba Sibkab Ghowdhby - iii p. C. 87 

, a. 6 — Mortgage hy member of joint 

Hindn family — Bond fide purchaser.] To 
entitle a purchaser to claim the benefit of Act 
XIV of 1859, s. 5, he must prove, — Ist, that 
he is a purchaser of what is represented to 
him, and what he fully believes, to be not a 
mortgage but an absolute title ; 2nd, that he 
purchased bond fide^—thAt is to say, with- 
out a knowledge of the title having been 
originally a mortgage, and of a doubt existing 
as to the mortgage having ceased ; and 3rd, 
that he is a purchaser for valuable considera- 
tion. Where an estate having been originally 
mortgaged by X, a member of a joint Hindu 
family, he subsequently, without the knowledge 
of the other members, released the equity of 
redemption to i2., who afterwards sold to ff., 
the owner of a factory, who afterwards sold 
to 6^. 4* ^^f ^^0 factory with the lands 
appertaining thereto, amongst which was the 
property so released, and proceeding's had for 
many years been taken by the other members 
to assert their rights, — held, reversing the 
decision of the High Court, that G. ^ Co, 
were not purchasers entitled to the protection 
of Act XIV of 1859, s. 5. Held also, that 
s. 10 does not apply in such a case, although 
AT. acted fraudulently. Badanath Das v. 
Elliott - - - - -viP. C. 630 

2. Bond fide purchaser.] A defendant 

who seeks to protect himself by the provisions 
of s. 5, Act XIV of 1859, a^rainst the claim of 
a mortgagor suing within sixty years to reoover 
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mortgaged lands, most show olearly that he, 
or ^e person from whom he derives his title, 
was a b(md fide purchaser. Juggubnath 
Sahoo V, Shah Mahombd Hobsbin, 

[ziT P. 0. 880 

8. — — BonB, Ude purchaser — Property 
belonging to idol'] In 1799 an estate was 
purchased in the name of an idol, and imme- 
diately afterwards was mortgaged. Subse- 
qnently, when the mortgage-debt had been 
paid off, it was raconyeyed to the idoL After 
this the names of the idol and of its shebait 
were entered in the Collector's books as owners 
of the estate. In 1812, the purchaser again 
mortgaged the property, and in 1816 his 
widow executed a second mortgage of it to 
pay off the mortgage of 1812. lu 1820 this 
seoond mortgage was purchased. The defend- 
ant held the property under titles derived 
from the mortgage of 1816. The shebait's 
representatives in 1867 sued to recover posses- 
sion of the property as belonging to the idol, 
alleging that the purchaser was a mere trustee 
for the idol ; that the present holders of the 

groperty were cognizant of this, or might 
ave learnt it by reasonable enquiry, and 
therefore took the property subject to the 
trust ; that, accordingly, the suit now brought 
was a suit against a trustee within s. 2, Act 
XIY of 1859, and could not be barred by any 
length of time. There was no evidence of a 
formal dedication of the property to the 
idoL Held^ that the defendant claimed under 
purchasers who had purchased bond fide and 
for valuable consideration within s. 5, and that 
therefore the period of limitation was twelve 
years from the date of purchase, and the suit 
was barred. Bbaja Sundari Dbbi v. Laohmi 
KUNWABI - - - - ii A, 0. 165 

S. a on appeal to P. G. - xv P. 0. 176 note 

— — , s. 8 — Mutual deaZinga — Year — 
Balance of account.'] The defendant, in 1865 
and 1866, indented on the plaintiffs for large 
quantities of merchandise, which were ship- 
ped to Calcutta from time to time by the 
plaintiffs* agents in London, who drew bills 
on the defendant for each shipment, forward- 
ing such bills and the shipping documents to 
the plaintiffs in Calcutta. The bills were 
presented to the defendant by the plaintiffs 
and accepted by him. In the course of the 
transactions several of the acceptances were 
dishonored by the defendant, and the plain- 
tiffs, at his request, allowed him to renew the 
bills. Some renewals took place in August 
and September, 1866. In Bfarch, May, and 
July, 1 866, the defendant made purchases from 
the plaintiffs, and the plaintiffs made pur- 
chases from the defendant. The plaintiffs 
were in the habit of closiag their accounts on 
30th June in each year. In an action for 
balance of account brought on 24th Februarj^, 
1870, held, that the parties were merchants 
and traders having mutual dealings under s. 8 
of Act XIV of 1869. The year mentioned 
in s. 8 of Act XIY of 1859 is intended 
to be reckcmed from the time when the 
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balance of accounts is struck. In this case 
that was the dOth June, 1867 ; the suit theire* 
fore was not barred. Qiuere. — What would be 
the operation of the section in those oases in 
which the merchant or trader balances his 
accounts at the lapse of a period of less thui 
one year 1 Sbikath Das v. Pabk Pittab, 

[v660 

, 8. m—Frand,'] A. sold a decree obtained 

by him under Beg. VII of 1799 to B,, but 
after the sale realized the decree from the 
judgement-debtor. On application by B, for 
execution, on 2nd January. 1862, the fraud 
was discovered, and B, was referred by the 
Collector to the Civil Court. On 2nd October, 
1866, B. brought his suit for recovery of the 
purchase-money from A, Held^ that the period 
of limitation ran from the discovery of the 
fraud. The suit was not barred. Gopal 
Chandba Dry v, Pemu Bibi - - i A. C. 77 
See Badhanath Das v, Elliott, 

[Ti P. 0. 680 

,s.ll. 

See Limitation Act IX op 1871, s. 7. 

3. DUahllity of heir — Can^e of action,'] 

Under s. 11, Act XIV of 1859, the subsequent 
disability of an heir will not save a suit insti- 
tuted after a lapse of twelve years ^om the 
date of cause of action, when such cause of 
action arose during the lifetime of the 
ancestor. Mohabat Ali v, Ali Mahmed 
KULAL - - - - - - ill Ap. 80 

8. 2!, i2., and iV., three of the heirs of 

one H.^ sued the defendant in 1865 for posses- 
sion of certain property left by H, The 
defence was, that the defendant had pur* 
chased the property from H. in 1851, and had 
ever since been in possession. The lower 
Court found that the suit was barred aa 
regards some of the plaintiffs, but that the other 
two plaintiffs, R, and iV., had not, at the time 
the suit was brought, exceeded their majority 
by three years, the time allowed them by 
s. 11, Act XIV of 1859. HeldiAisX, whether 
limitation would bar R. and N, depended not 
on the question whether three years from their 
majority had elapsed or not before the institu- 
tion of the suit, but whether twelve years 
having elapsed from the cause of action in 1857 
limitation operated as a bar. If H, had, at the 
time of his death, been out of possession for 
twelve years, then R, and N. would not be 
entitled te the extra three years after attaining 
their majority: but if he had died within twelve 
years, then the limitation should be calculated 
from the date of the cause of action to the 
date of his death, and then three years be . 
allowed to R. and N, after they came of 
age. Nub Mohammed t^. Thakoob Bibi, 

[i S. H. xTiU 

4. A. sued to set aside a deed of sale 

of certain immoveable property, whidi she 
claimed as the property of her husband. The 
deed of sale had been executed by her 
husband's mother during her husband's minor- 
ity. Her husband attained his majority more 

26 
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than twelve years after the deed of sale, and 
died about a year afterwards, leaving her, A.., a 
minor. A. i^leged that she had attained her 
majori^ within three years of this suit. Held, 
the suit was barred under s. 11, Act XIY 
of 1859. The husband could have sued after 
attaining his majority, and the subsequent 
disqualification of the plaintiff A. could not 
extend the time. Abuaya Dubga v. Habi 
Kbishna Gope - - - - i S. N. xxi 

, s. 18 — Absence by reason of transpor- 

tatian.'\ During the plaintiff's absence by 
reason of transportation, the defendant took 
possession of land which previously belonged 
to him as a tenant, and the landlord allowed 
the defendant to hold as his tenant. He held 
possession for more than twelve years. In a suit 
by the plaintiff on his return to turn the 
defendant out of possession, in which the land- 
lord was made a defendant, keld, that the 
suit was barred, there being no exception n 
the Limitation Act with regard to plaintiffs 
who are beyond the sea in consequence of 
transportation. Domdn v. Sddunkoolah, 

[i S. N. XXV 

, 8. 14 — Suit against the reprtsentatices 

of deceased person.^ "Where the defendant 
in a suit died before the plaint against 
him was filed, and the suit was some time 
after carried on against his representatives, 
the time during which the suit was being 
prosecuted bona fide against the dead man 
may be deducted in calculating the period of 
limitation against his representatives. Mohan 
Ohand Kandu 0. AziM Kazi Chowkidab, 

[iii A. G. 283 

2. Dedvction of time occupied by for- 
mer suit wider old laic of limitation.'] The 
plaintiff instituted a suit under the old Law 
(Beg. Ill of 1793), and was nonsuited on 
appeal, because the plaint was defective in 
not stating the boundaries of the land claimed. 
"While the appeal was pending, Act XI"V 
of 1859 came into operation. He instituted 
a fresh suit, and claimed to deduct the time 
occupied in prosecuting the former suit and 
appeal under the provisions of Act XI"V 
of 1859, s. 14. Held (by the majority of the 
Court), that the plaintiif was nonsuited owing 
to his negligence, and the time sought to be 
deducted from the period of limitation could 
not be allowed. Per Loch and Pundit, J J.— 
"Under the circumstances the time ^should be 
deducted in computing the period of limita- 
tion. ChUNDKB MaDHUB CHb'CKEBBUlTY V. 

Kam Coomab Chowdhby - Sup. "Vol, 558 

8. Deduction of time suit is being 

prosecuted in CouH witliout jurisdiction.] 
Under a decree made in a suit brought by A. 
against B.^ A. obtained possession of certain 
property. The decree was reversed on appeal, 
but no order was made by the Appellate Court 
with reg^ard to mesne profits. After such 
reversal, B. applied to and obtained an order 
from the Court of first instance for possession 
and mesne profits. This order, so far as it 
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awarded mesne profits, was set aside by i^e 
High Court as being an order he had no power 
to make, no right to mesne profits having been 
declared by the Appellate Court, and as being 
made " altogether without jurisdiction ;'* they 
held that B. should have applied to the Appe- 
late Court which reversed the decree, or should 
have brought a separate suit for the mesne pro- 
fits. An application for review of this judg- 
ment being rejected, B. instituted a suit for 
such mesne profits. Held per Peacock, C. J., 
Kehp and Macphebson, J J. (Loch, J., dis- 
senting), that in, the proceedings taken by B, 
in the former suit to obtain the mesne profits 
she was engaged in prosecuting a suit upon the 
same cause of action against the same defend- 
ant within the meaning of s. 14, Act XIV of 
1859. Held per KEMP, Macphebson, and 
Loch, JJ. (Peacock, CJ., dissenting), that 
the order of the Court of first instance award- 
ing mesne profits was not annulled from 
*' defect of jurisdiction or for any such cause'* 
within the meaning of s. H, Act XIV of 1859; 
and, consequently, that the period occupied in 
obtaining and seeking to uphold such order 
could not be deducted in computing the period 
of limitation for the suit subsequently brought 
by B. for the mesne profits. Hubbo Chundeb 
Roy Chowdhby v. Soobadhonee Debia, 

[Sup. Vol. 985 

4. "Where A. brought a suit in the Mun- 

slf *s Court, and it was found that the suit had 
been improperly valued, and that the Munsif 
had no jurisdiction to try it, and the Munsif re- 
turned the plaint in order that the suit might 
be brought in the proper Court, held^ that A, 
was entitled to deduct from the period of limi- 
tation the time during which he had prosecuted 
his suit in the Munsif's Court, and under 
s. 14, Act XIV of 1859, his suit was not barred. 
Chandi Dasi v. Janaeibam - - i S. N. xii 

5. The plaintiff sued under Act X of 

1859 in the Revenue Court to recover her share 
of certain arrears of rent due from the de- 
fendants on a kabuliat executed by them in 
favour of the plaintiff's mother, but her suit, 
on the objection by the delfendants that her 
co-sharer was not a party, was dismissed bj 
the Collector, and his decision was upheld by 
the High Court on appeal on 3rd July, 1861. ' 
The plaintiff then brought a fresh suit under 
Act X of 1859, making her co^harer a party 
defendant, but the suit was again dismissed, 
and the dismissal upheld by the High Court on 
1 4th April, 1870, on the gfround that the plain- 
tiff's share was not her own, and therefore the 
Collector's Court had no jurisdiction to deter- 
mine any question of right as between her and 
her co-sharer. In a suit brought in the Civil 
Court on 3lBt May, 1870, for a moiety of the 
rents from 1864 to 1869, held^ it was not a suit 
for an arrear of rent as that term is defined in 
s. 21, Beng. Act VIII of 1869, and s. 29 of that 
Act would not apply. The limitation applica- 
ble was that provided by Act XIV of 1869, 
under s. 14 of which Act the plaintiff was 
entitled to deduct the time during which she 
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was bond fide prosecuting her claim in the 
Revenue Ck)urt6. Habis Chandra Butt v. 
Jagadamba Dam - - - viii 100 note 

6. L. and i2., the holders of a patni 

estate, granted in 1856 a darpatni lease to 8. at 
an annual rent, the lease stipulating that S 
should have full power of sale and gift, but 
should not sublet without the patnidar^s con- 
sent. The lease contained no stipulation for 
the regfistration of any vendee or donee. In 
1860 S. sold the darpatni lease to if., the deed of 
sale, which was duly registered, providing for 
mutation of names in the patnidar*s books. 
No such mutation was ever effected by X. , who 
was never recognized as their tenant by L. and 
M.y the rent of the darpatni being paid in the 
name of 8. fn 1864, the rent due from the 
patnidars being in arrear, the zemindar pro- 
ceeded to sell the patni under Rog. VI II 
of 1819. Thereupon JT., in order to protect his 
under-tenure, deposited in the Collectorate on 
17th November, 1864, a sum of money, on which 
the sale was stayed. X being then in arrear 
in the payment of his darpatni rent, claimed 
to set off the amount deposited in the Collec- 
torate against the rent due to Z. and R. This 
X. and M. refused to allow, and they brought a 
suit in the Collector's Court against S. and his 
sureties to recover the arrears of rent. In 
that suit K, intervened claiming the benefit of 
the set-off, to which, however, the High Court, 
on 26th June, 1866, on appeal, held that he was 
not entitled, the deposit being merely a volun- 
tary payment by K. On 30th October, 1867, X. 
brought a regular suit against 8. and L. and R. 
to recover the amount of the deposit, and ob- 
tained a decree, but the decision was reversed 
on appeal, and the suit dismissed for want of 
jurisdiction. On 6th June, 1869, X, filed his 
plaint in the proper Court, ffeldy that whether 
the period of three years under s. 1, cl. 9 of 
Act XIV of 1859, or of six years as provide! 
by cl. 16, s. I of that Act, be the limitation ap- 
plicable to such a suit, the suit was not barred, 
inasmuch as AT. was entitled to deduct the time 
during which he was bond fide prosecuting with 
due diligence a suit for the same purpose in a 
Court not having jurisdiction. Luckhinaraih 
MiTTBB V, Kbttbo Pal Sinoh Roy xiii P. C. 146 

7. A suit for arrears of rent was 

brought by the plaintiff in the Revenue Court, 
but it was held that there being no actual 
contract between the plaintiff and defendant, 
and the defendant's liability arising out of 
equitable considerations with which the Col- 
lector's Court could not deal, that Court had no 
jurisdiction to decide it. In a subsequent suit 
in the Civil Court held, the plaintiff was, under 
8. 14, Act XIV of 1859, entitled to a deduction of 
the time he was prosecuting his claim in the 
Revenue Court Prosonnogooma.b Pal Chow- 

DHBY 0, MUDDUN MOHUN PaL CHOWDHRY, 

[xi Ap. 81 note 

8. Where a part-proprietor of atalook, 

who was also co-sharer in a fractional portion 
thereof, brought suits in the Revenue Courts 
against his oo-talookdars for arrears of rent 
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without allowing any deduction on account of 
his share, which suits were dismissed for want 
of jurisdiction, held, in a subsequent suit in 
the Civil Court for the rent for the same period, 
that the plaintiff was entitled, under s. 14, Act 
XIV of 1869, to a deduction of the time during 
which he was prosecuting his suit in the 
Revenue Court. Gobindo Coomab Chowdhbt 
V, Manson - - - - - XV 66 

, 8. 15. 

See Civil Pbocedubb Code, s. 230. 

2. — '—' Decree for wrongful posse fs ion — 
Cause of action.'X In a suit for recovery of 
possession of a share in a certain talook on the 
allegation that the plaintiff had been dispos- 
sessed under an award passed under s. 15, 
Act XrV of 1859, the defence set up was, that 
the plaintiff was not in possession of the pro- 
I>erty within twelve years of suit. Held, that 
the wrongff ul possesion, which the plaintiff held 
during the few months before the award under 
Act XIV. was no possession which could take 
his case out of the Act of Limitation. The dis- 
possession under the award did not give him a 
fresh cause of action. Golam Nabi o. Biswa- 
NATH KA.B - - - - - iii Ap. 85 

8. Decree for possession ^ Bcidence.'] 

A decree for possession in a suit under s. 15 of 
Act XIV of 1859, is pri/nd fa^ le evidenoe that 
the plaintiff in that suit is entitled to recover 
from the defendant therein, mesne profits for 
the period of dispossession. Radha Chaban 
Ghatak v. Zamibunissa Kuanum ii A. G. 67 

, 8. 17 — Lessee under Ooverninent.'] 

The mere fact that the plaintiff claims as a 
lessee under Government does not entitle him 
to the benefit of s. 17, Act XIV of 1859. Asu 
Mia v. Raju Mia - - - i A. 0. 84 

,8. 19 — Execution of decree of High Court 

on appeal from mnfussil.'] A decree of the 
High Court on appeal from the mof ussil must 
be executed within three years under s. 20, 
Act XIV of 1859. Such decree is not a decree 
of a Court established by Royal Charter within 
the meaning of s. 19. Ramchaban Bysak d, 
Lakhikant Bannik - - - vii P. B. 704 

2. The portion of such a decree which 

relates to costs comes within s. 19. Tafuzzal 
HossEiN Khan v. Bahadub Sinqh vii 706 note 

8. ■ Alteration of decree on appeal — r 
Where a decree of the lower Court is materi- 
ally altered on appeal by the High Court, e.g., 
where the amount of mesne profits allowed by 
the lower Court is cut down by the High Court, 
the decree becomes a decree of the High 
Court, and the period within which a preced- 
ing must have been taken to enforce the same, 
so that it may not be barred by the law of 
limitation, is twelve years under s. 19 of 
Act XIV of 1859. Chowdhbt Wahid Ali v. 

MULLICK INA.YET ALI - - - - vi 62 

4. Embodiment in final decree of por- 
tion affirmed.'] Where the High Court passes a 
decree on appeal from a mof ussil Court, the 
Court which has to execute the decree of the 
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High Court is goyemed by the rules which 
goyem the ezeontion of its own decrees. The 
raUng in Chowdhry Wahid AH y. MvUick 
Inwyet Ali — that, whether the decree of the 
lower Court is reversed or modified or affirm- 
ed, the decree passed by the Appellate Court is 
the final decree in the suit, and as such the only 
decree which is capable of being enforced by 
execution, — not dissented from, except that it 
was suggested that in all cases it may be ex- 
pedient expressly to embody in a decree of 
affirmance so much of the decree below as it is 
intended to affirm, and thus avoid the necessity 
of a reference to the superseded decree. 
^UBre.—CBXL the ruling in Anandamagi DaH v. 
Pftmo Chandra Roy be supported ? £i8T0KIN- 
KEB Ghobb Rot v, Bubbodacaunt Singh 
Boy - - - - - - X P.O. 101 

0. — Execution of decree of Privy Catn' 
eil^ Court eHdblished or not establisfied by 
Boyal Charter—Act XXV of 1862, w. 1.] Per 
Peacock, C. J., Tbevob and L. S. Jackson, 
JJ.— A decree of Her Majesty in Council is 
neither a decree of a Court established by Royal 
Charter within s. 19, nor a decree of a Court 
not established by Royal Charter within s. 20 
of Act XIV of 1859. Therefore, that Act does 
not apply to such decrees. S. 1 of Act XXV of 
1852 only prescribes the procedure for execut- 
ing such decrees, and does not apply any law of 
limitation to them. Anandamayi Dabi v. 
Pubno Chandba Rot - - Sup. Vol. 606 

, s.SO. 

See Civil Pboobdubb Cods, s. 207. 
Paupeb Suit. 
Special Appeal. 

S. — ' Execution qf decree — JJond fide 
proceedfnge to keep decree in force"] A decree 
was obtained on 16th April, 1859, and execution 
was applied for on 28th December, 1861, when 
the applicaut was ordered by the Court to pro- 
duce a certificate of heirship. Ou his failing 
to do so, the case was struck off. He next ap- 
plied for execution on 13th August, 1864. 
Held^ that the proceedings taken in 1861 were 
not honSi fide proceedings on the part of the 
Court such as would keep Uie decree alive, and 
that the application was barred. Lachmipat 
Singh Roy v. Wahid Ali - - ii A. C. 194 

8. A decree was passed in 1850, and was 

in force in 1859, when Act XIV of that year was 
passed. Between August, 1860, and 25th 
April, 1864, nothing effective was done in fur- 
therance of execution. Petitions for execution 
were filed in May, 1861, and August, 1862, and 
the usual orders passed on them, but they 
were struck off in default. On 25th April, 
1864, another petition was filed, and notice was 
served on the debtor. Held, that at that time 
the petition for execution was barred by limita- 
tion. The decree was not kept alive by the 
petitions of May, 1861, and August, 1862, 
which were struck off in default. Sattaba- 
ban Qhosal r. Bhaibab Chandba Bbahmo, 

[ii A. 0. 196 



4. Bond payable by imtalmenU,'] Upon 

an application for execution being made, 
the judgment-debtor executed in Court an in- 
stalment-bond, by which he bound himself to 
pay his debt by half-yearly instalments in the 
months of Magh (January and February) and 
Bhadra (August and September) of eacb year, 
and it was stipulated that, on failure to pay a 
single instalment, the whole of the bond might 
be realized by execution. A decision was g^ven 
accordingly, and the instalment-bond was filed. 
The judgment-debtor did not pay the instal- 
ment due in August and September, 1864, till 
a few days after the expiry of t^at montJb. 
He did not pay the instalment of January and 
February, 1865, at all, but subsequent payments 
were made and accepted. In December, 1867, 
and January, 1868, the decree-holder applied to 
execute the decree, and realize the whole 
amount of the bond The lower Appellate 
Court holding that time ran fzom the fint de- 
fault in August and September, 1864, dismJsaed 
the application. Held by the High Court on 
appeal, that the application was not haired by 
s. 20, and that the time ran from January and 
February, 1865. Upkndba Mohan Taoobe v. 
Takalla. Bbpabi ... uA.C.845 

6. Kittbandi — Extension of time for /ifnt- 

tation by agreement qf partite.] A. obtained 
a decree against B. on the 17th September, 
1853. The decree was kept in force by suik- 
dry proceedincrs, the last of which was takea 
on the dOth December, 1864. On the 6tb 
February, 1865, the parties filed a kistbandi, 
whereby they agreed that the amount due 
under the decree should be payable by instal- 
ments, the first instalment to fall due on 14th 
July, 1865 ; at the same time an existing^ 
attachment was given up. On 14th July, 1868, 
A. applied for execution of the decree in res- 
pect of six instalments due under the kist- 
bandL Held (Mittbb, J., dissenting), the 
Court could not recogrnize any arrangement be- 
tween the parties enlarging the period of limi- 
tation allowed by law for t^e execution of 
decrees, or which alters the terms of the decree. 
The filing of the kistbandi and relinquishment 
of the attachment were not a proceeding to 
enforce the decree or keep it in force. Execa- 
tion of the decree was barred by limitation. 
Kbishna Kamal Sino v, Hibu Sibdab, 

[iv F. B. 101 

•. Execution of decree payable by m- 

etalmenteJ] The decree providcKl that the 
amount should be paid in three instalments, 
and in default of payment of one instalment, 
the decree-holder was empowered to execute 
his decree for the whole amount. When the 
instalment for Deoember, 1865, fell due, the 
judgment-debtor paid a portion, and ob- 
tained an extension of time up to December, 
1866. On application on 21st September^ 
1869, for execution of the decree for the instal- 
ments of 1866 and 1867,— A^^, that the instal- 
ment for 1866 was not barred by lapse of time. 
Kbishna Chandba Shaha i;. Ombd Ali, 

[vi Ap. 81 
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7. — Proceedings to keep deore^ in forceJ] 
A decree was obtained on 6th June, 1861, and 
in February . 1864, a pretended purohaser of it 
Booght exeoution. On 15th. March, 1864, the 
original decree-holder herself applied for exe- 
cution of the same decree against certain of 
the judgment-debtors without mentioning the 
appellant, who was one of them. Subsequent 
proceedings at different times were taken be- 
tween her and the alleged purchaser in order 
to ascertain which of them was really entitled 
to execution of the decree, and on the 6th 
March, 1867, her representatives got a decree 
setting aside the alleged purchase, and declar- 
ing that they might execute the decree of 6th 
June, 1 861. Accordingly, on 3 Ist August, 1 868, 
an ai>plication was made by her representa- 
tivee for that purpose. Between the 15th 
March, 1864, and aist August, 1868, no pro- 
ceedinc^ had been taken in execution. Heldf 
that the application was not barred by limita- 
tion ; that no execution could be given till it 
was ascertained who were the actual decree- 
holders ; and that the intermediate proceedings 
for that purpose were bond fide proceedings 
within s. 20 for the purpose of keeping the 
decree in force. Abdul Gunnt v. Pooosu, 

[iv A. C. 1 

8. — Confirmation of sale,'\ Confirmation 
of a sale in execution of a decree by the Court 
of its own motion, and drawing out the pro- 
ceeds of sale by the execution-creditor, are not 
proceedings to enforce such decree, or to keep 
the same in force, within the meaning of 
0. 20, Act XIV of 1859. Dhibaj Mautab 
Chund Bahadub v. Bam Bbahha Mullick, 

[iv A. C. 116 

9. — ^ Held^ a confirmation of a sale in exe- 
cution by the Court was a proceeding under 
8. 20, Act XIY of 1859, and sufficient to keep a 
decree in force, which had been obtained by the 

Surchaser. Chowdhby Sheikh Wahid Ali v. 
[ULLICK EnAYIBT HO88EIN ALI - - xll 600 

10. Qncere, — Whether a mere confirma- 
tion of a sale is a proceeding sufficient to keep 
the decree in force ? Where it was confirmed 
after objection by the judgment-debtor, and 
the sale proceeds received by the creditor, it was 
held, that that was a proceeding sufficient to 
keep the decree alive. Gunga Bishbn Chund 
V. Dhibaj Mahtab Chakd Bahadur, 

[zii 606 note 

11. — ^ Precept to Collector under Reg, 
XLVI2Io/n9S, 8. 24, cl. 2.] A precept to 
the Collector under cl. 2, s. 24, Beg. 
XLYIII of 1793, for mutation of names in the 
terms of a decree, is a process to enforce the 
decree, and cannot, under s. 20, Act XIV 
of 1859, be issued after a lapse of three years 
from the passing of the decree. Nanebbi 
KUNWAB V. Kastubi Kunwab - iv A. C. 168 

12. Proceeding* to keep decree in 

force — AppHcation for execution and notice,'} 
An application for execution was made by a 
mookt^, and admitted by the Judge, who 
ordered a notice to issue to the judgment- 



LHUTATIOH act ZIY of 1859, p. 90— (Jcmtitttf a7. 

debtor. Held, that such application cannot 
afterwards be set aside for irregularity, and 
that it is sufficient to keep the decree alive. 
Dhanpat Sing f . Lilanand Sing ii Ap. IS 

18. Bona fidee.'] An application was made 

on the 13th February, 1862, for execution of a 
decree, and was struck off on the 31st January, 
1863. A fresh application was made on the 
9th August, I860, and certain property was 
then attached by the decree-holder. Ueldy that 
the Judge should have enquired whether the 
former applications were bond fide and suffi- 
cient to keep the decree alive, if not proceed- 
ings under the latest application would be 
barred by limitation. Case remanded aooording« 

ly. GOLAM ASGAB U. LAKHIM ANI DBBI, U Ap. 94 

14. PayTnente out of Court — Bona fides,'} 

A decree-holder having sold a portion of his 
debtor^s property, his case in execution was 
struck off the file on the 27th July, 1865. On 
9th Sept^nber he again applied for execution, 
and was told to file a list of his debtor's pro- 
perty. This he did not do ; but on 21st Sep- 
tember he filed a petition, alleging that he had 
received two small sums from persons owing 
money to his judgment-debtor. On the 31st 
October the case was struck off the file. On 
the 21st August, 1868, he a^ain applied for 
execution. The lower Court, holding that the 
realizations made in September, 1865, were 
not made through the Court, and therefore not 
in execution, declared further execution barred 
by limitation. Held on appeal by the High 
Court, that it was material to enquire whether 
the petition of 9th September, 1865, was bon^ 
fide presented with intention to proceed under 
it, and whether the moneys were really paid 
as alleged. Ganga Nabayan Chowdhry v. 
Phul Mohammed Sibkab - - ii Ap. 45 

16. Application for execution — Bona 

fides,"] A mere application for execution of 
decree if bofid fide is a proceeding within the 
meaning of s. 20 of Act XIV of 1859 for the 
purpose of enforcing the judgment. Gaub 
Mohan Bandopadhya v. Taba Chand 
Bandopadhya - - - - iii Ap. 17 

16. — Bona fides."] In judging of the 
bona fides of proceeding^ to obtain execution 
of a decree, the whole course of those pro- 
ceedings must be regarded. The fact that 
unexplained delays have occurred during the 
proceedings in execution of Uie decree, or that 
some of the proceedings were ineffectual, is 
not necessarily evidence of a want of bona 
fides, Bbnodebam Sen v. Bbojkndbo Nabain 
Roy - - - - - xiii P. C. 169 

17. Bona fides,] Where the representa- 
tives of a deceased (lecree-holder applied for 
execution of his decree, and were directed to 
furnish proof that they were tJie representa- 
tives of the deceased, and did so, and then 
their execution case was struck off the file, — 
held, that the steps taken by them were bond 
fide steps taken to keep the decree alive. 
Adina Bibi V, Sububunnisba Bibi iii Ap. 149 
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LIMITATIOH ACT ZIV OF 1859, ■. ZO—continfted. 

18. Joint decree.^ In the case of a joint 

decree, a bond fide proceeding by any one of 
the decree-holders is a sufficient proceeding 
to keep the decree aliye within s. 20. OuDH- 
BEHABI Lal V, Brajamohak Lal if Ap. 41 

19. Bona fides.^ So long as an actual 

bond fide contest is going on in Court between 
a decree-holder and the judgment-debtor as to 
tiie judgment, there is a pending * proceed- 
ing ' within 8. 20, and the period of limitation 
must be computed from the Courtis decision. 
The decision in the case of "Ram, Sahai Sing 
▼. Slieo Sahai Singh commented on and 
approved of. Dhieaj Mahtab Chund Baha- 

DUB V, BULBAM SiNOH BABOO - T P. G. 611 

20. Civil Procedure Code, s. 216, notice 

vnder — Bona fidee."] The service of a notice 
nnder s. 216 of Act YIII of 1859, if made 
hond fide with a view to take further pro- 
ceeding^, is sufficient to keep a decree alive. 
Dhibaj Mahtab Chand Bahadub v. Lakhi 
BiBi - - - - - - vi Ap. 146 

81. Civil Procedure Code, s. 216— ^^ri*- 

ing off execution case — Bona fidesJ] No pro- 
ceeding will be effectual to keep alive a judg- 
ment, decree or order within the meaning of 
0. 20, Act XIV of 1859, unless it be bond fide. 
The word ^ proceeding ' in that section includes 
any bond fide application, or the last act done 
by the party, by the Court, or by the officer of 
the Court in furtherance of such application; 
hence it includes the issue by the Court of a 
notice under s. 216 of the Civil Procedure 
Code, and the service of it by the officer of the 
Court: but the mere pendency of an execution 
case struck off the file for want of prosecution, 
or the striking such case off the file, is not a 
proceeding within the meaning of the section. 
Ram Sahai Sing v. Shbo Sahai Sing ; Gubu- 
DAS Akhuli v. Gobin Naik - Sap. Vol. 402 

22. Decree against two persons specify- 
ing period for which each was liable — Execu- 
tion against one,^ Where a decree was given 
for arrears of rent against two persons, and 
one of them was afterwards declared on appeal 
to be liable for the rents for a certain period 
only, and execution was taken out against him 
only, held, that l^e decree must be taken as a 
separate decree against each defendant for the 
portion for which each was declared to be 
liable, and consequently that execution pro- 
ceedings against one would not prevent the 
law of limitation applying to bar execution 
against the other. Wise t\. Rajnabain 
Chuckebbutty - - - - X P. B. 268 

EJSEMA Debea v. Eamolakant Bukshi, 

[x 259 note 

28. Proceeding to enforce decree — Ap- 
plication for review.'] An application by a 
decree-holder for a review of judgment is not 
a proceeding to enforce his decree within s. 20 
of Act XIV of 1859. LUTBEPUN V. Rajboop 

Sing - - - - - - -x86l 

24. — Proceeding to enforce decree — Bona 
JidesJ] An execution sale was stayed by con- 



LXMITATIOH AOT ZIV OF 1869, 8. 20-eontinwd. 

sent for two months, and the execution suit 
was struck off the file. During such period 
the execution creditor applied to the Court to 
restore his execution suit, and to pay to him 
certain moneys in deposit in Court to tiie 
credit of the judgment-debtor in another suit, 
alleging that he (the execution creditor) had 
attached them ; but it turned out that he had 
attached them in another suit. Held, the 
application being bond fide^ the period of limi- 
tation began to run from the date of the dis- 
posal of the application by the Court Roy 
Dhxinput Singh Rov v. Mudhomotteb 
Dbbia - - - - - - xi P. C. 23 

26. Execution of decree obtained before 

the passing of Act X2V of 1S59— Suit by decree^ 
liolder to declare property liable to attach- 
ment.'] Process of execution of a decree ob- 
tained before the passing of Act XIV of 1859 
may be issued within the time mentioned in 
8. 21 of that Act without any prior proceeding 
having been taken ; but when it is sought to 
execute such decree after three years from the 
time of the passing of the Act, process of 
execution shsdl not be issued unless some pro- 
ceeding within the meaning of s. 20 shall 
have been taken to enforce the decree or keep 
it in force within three years next preceding 
the application for execution. A regular suit 
by a decree-holder for a declaration that pro- 
perty released from attachment, under s. 246 
of Act VIII of 1859, is liable to attachment 
in execution of his decree, is a proceeding to 
keep a decree in force within the meaning of 
8. 20, Act XIV of 1859. Kangalbe Chubn 
Ghosal 17. Bonomalee Mullick ; Mahabeeb 
Pebsad v. Peanputty Koeb - Sup VoL 709 

26. Opposing application for leave to ap^ 

peal.] An appeal prosecuted to a decree is a 
proceeding to enforce a decree within the 
meaning of s. 20 of Act XIV of 1859. Also held, 
there was such a proceeding where, on the judg- 
ment-debtor seeking to obtain leave from the 
High Court to appeal to the Privy Council, the 
execution-creditor intervened. KiSTO Einkeb 
Ghose Roy u. Bubboda Caunt Singh Roy, 

[x P. C. 101 

27. Opposing application for review.] 

The words 'judgment, decree or order* in 
8. 20, Act XIV of 1859, mean a judgment, decree 
or order which can be enforced by execu- 
tion. If on appeal the judgment of the lower 
Court be affirmed, limitation runs from the 
date of such judgment of affirmance; but if 
the appeal is dismissed for default, limitation 
runs from the time of the original decree. 
An application for a review, or a petition of 
appeal by the person against whom the judg- 
ment was given, is not a proceeding by the 
decree-holder to keep the decree in force. But 
there is such a proceeding if he appear to 
oppose the application, or does any act to pre- 
vent the decree being set aside. Bipbo Doss 
Gossain v. Chundeb Sikub Bhttaohabjbe, 

[Sup. VdL 718 
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LIMITATION ACT XIV OF 1800, s. f^-^cmtinued. 

28. Opposing application for rovien or 

petition of appeal.} If after a decree upon 
an application for review of judgment or peti- 
tion of appeal, the person in whose favour the 
original decree was given appears in person 
(whether voluntarily or upon service of notice) 
to oppose the application, and files a vakalat- 
nama, or does anything for the purpose of pre- 
venting the Appellate Court or the Court of Re- 
view from setting the judgfment aside, such an 
act being an act of the person in whosQ favour 
the judgment has been given for the purpose of 
preventing its being set aside, is an act done 
for the purpose of keeping the judgment in 
force. Bhubaneswabi Debi t^. Mahbndba- 
KATH Chowdubt - - - - ill Ap. 88 

80. The word 'proceeding* in s. 20, 

Act XIV of 1859, means a proceeding not 
barred by the law of limitation, and under 
which process of execution might lawfully, 
have issued if the proceeding had been op- 
posed. BiSSESSUB MULLICK V, Dhibaj Maha- 
TAB CHAifD Bahadoob - - Sup. VoL 967 

80. Right to enforce decree.'] In order 

to keep a decree alive, s. 20 of Act XIV of 
1859 does not require more than that some 
actual proceeding should be taken, which, if 
successful, would result in the discharge or 
partial discharge of the judgment-debt. The 
proceeding need not be by a person legally and 
rightfully entitled to the decree. Nadib Hos- 
BEiN V. Peaboo Thoyildabineb ziv 485 note 

81. Decree for moveable and imviove- 

able property — Appeal in respect of the move- 
able property — Application for execution as 
regards immoveable property,'] 8. JIf., on 24th 
April, 1866, obtained a decree against B. M.y 
for possession of certain land, and also for 
certain moveable property. B. At. then ap- 
pealed to the High Court against the decree 
so far only as it related to the moveable pro- 
perty. S. At. appeared as respondent. The 
High Court modified the decree in respect of 
the moveable property only on the 6th March, 
1869. On the 26th April, 1869, the decree- 
holder applied to the Court which gave the 
original decree for execution in respect of the 
land only. He was refused execution as bar- 
red by limitation under s. 20. Meld, the ap- 
pearance of S. Af.t the decree-holder, as 
respondent in the appeal preferred by B, Af. to 
the High Court (which was in respect of the 
moveable property only) was no proceeding to 
enforce the decree in respect of the land or 
to keep it in force. The execution of the 
decree in respect of the land was barred. 
Sbinath Mazumdab v. Bbajanath Mazum- 
DAB - - - - - - iv Ap. 99 

— , B. 88 — Summary decision.] The words 
* summary decision,' as used in s. 22, Act 
XIV of 1859, mean a decision of the Civil 
Court not being a decree made in a re- 
gular suit or appeal. Under s. 22, Act XIV 
of 1859, the period for enforcement of such 
decision is one year from the time it was 
passed. Eamduan Mandal r. Rambswab 
Buattacuabjee - - - - ii A. C. 886 



LIMITATION AOT UY OF 1850, s. n-^ontinued. 

8. Order dismissing application for 

execution.] An order of a Court dismissing 
an application for execution of a decree, on 
the ground that it is barred by the law of 
limitation, is not a * summary decision ' within 
the meaning of s. 22. It is an order within 
the meaning of s. 20 of that Act. Dhibaj 
Mahtab Chand Bahadoob v. Bachabam 
Hazba - - - - - T F. B. 168 

8. -^— Order for costs in execution of 
decree.] An order for costs made as a con- 
tested matter in execution of a deeree, is not 
a * summary decision or award ' within s. 22, 
Act XrV of 1859, but an ♦ order ' under s. 20. 
Puresh Narain Roy v. Dalrymple (9 W. R. 
458) followed. Mohan Lall Sukul v. IlLFa- 
TUNNI8SA - - - - ▼ 104 note 

LIMITATION ACT IX OF 1871, ■. 7 —Afinor, pur- 
chaser from — Representative — Act XIV of 1859, 
tf. 11.] Whatever may have been the effect of 
8. 11 of Act XIV of 1859, as to extending the 
privilege given to a minor to his representatives, 
s. 7, the corresponding section of Act IX of 

1871. limits the privileges to the minor himself 
and his representative after his death ; and 
therefore a purchaser from a minor cannot 
claim the benefit of that section. Mahomed 
Aesad Chowdhby v. Yakoob Ally xv 867 

, 8. 7, and Sch. II, No. 199— Cause of action 

— Minority.] In a suit by the reversionary 
heirs of one S, to set aside an adoption alleged 
to have been made with the permission of 8., 
the plaintiffs alleged that 8. died in 1844; that 
the adoption took place in 1845; and that they 
attained their majority respectively on the 
2dth September, 1871, and the 20th December, 

1872. The suit was instituted on 16th June 

1873. Beldy that the adoption having taken 
place after the death of 8.^ the cause of action 
arose at the date of the adoption, as provided 
by No. 129, sch. ii. Act IX of 1871; and that 
the plaintiffs, not having been in existence 
when the cause of action arose, were not 
entitled to the benefit of s. 7, Act IX of 1871, 
so as to enable them to sue within three years 
of attaining their majority. Siddhessub 
DuTT V. Sham Chand Nun dun - xv 9 note 

8ee Mbinmoyeb Dabea v. Bhoobunmoybb 
Dabea - - - - - - -xvl 

— r-, B. 18 — Deduction of time necessary 
for obtaining copy of decree^ Copy of judg- 
ment — Appeal.] In computing the period of 
ninety days under s. 13 of Act IX of 1871 for 
filing an appeal, the appelhmt is, as a matter 
of right, entitled to deduct the number of 
days required for taking a copy of the decree 
only. The word ' decree ' in that section does 
not include the 'judgment.' Under the cir- 
cumstances, however, the Court admitted the 
appeal although presented after time. Hobil 
Pattuck 9. Bhowaneebam - - XV 878 note 
8. In oomputing the period of limita- 
tion prescribed for an appeal by s. 13 of Act 
IX of 1871, the time from which the period 
must be taken to run is the date of the decree 
appealed against : and the days which, under 
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UMITATIOI ACT IZ Of 1871, 6. l^^-coiUinned. 

that seotion. may be excluded are only the days 
requisite for obtaining a copy of the decree. 
Bat if in any case it is impossible for the ap- 
pellant to obtain a oopy of the decree or to 
obtain a oopy of the judgment in time, the 
Court, if satisfied that the appellant is not to 
blame, may consider that there is sufficient 
cause within the meaning of s. 5, cl. b of 
Act IX of 1871, and may, on application, 
admit the appeal after the period of limitation 

Srescribed by the Act. Jagabnath Singh o. 
HBWRATAN SiNGH - - - XT P. B. »?« 

, ■. 87. 

See PbbsoBiption. 

, Sek. II, Ho. 180. 

See 8. 7. 

, Sch. II, Ho. 167 — Application for execution 

9f deeree.'] Application for execution of a 
decree passed on 13th May, 1869, and for which 
the period of limitation was three years, was 
made on 13th May, 1872. ffeld, the execution 
was barred by No. 167, sch. ii of Act IX of 
1871, notwithstanding the suit had been insti- 
tuted before 13th April, 1873. Nundo Coomab 

MOOKSBJEB tk ISSUB ChUKDEB BHUTTAOOAB- 

jBB - - - - - -xiiAp. 

S. — - Bona fides.'] A decree-holder ap- 
plying for the execution of his decree is 
entitled, under the provisions of Act IX of 
1871, to haye such execution, upon his show- 
ing that his application is made within three 
years from the date of a previous application 
to the Oourt to enforce the same decree, or 
from the date of issuing notice under s. 216 of 
the Code of Oivil Procedure in the same 
matter. Esuan Ghundeb Boss v. Pbannath 
Nag - - - - - - xiv F. B. 148 

8. Under Act IX of 1871, sch. ii, 

No. 167, a decree-holder is entitled to have 
execution of his decree within three years of 
a notice under s. 216, Act YIII of 1859, or of 
a previous application for execution, without 
any reference to the question of hona fides. 

BOHIKI NUNDUN MlTTEB V. BhOGOBAK ChUN- 

DEB Roy - - - - - xiv 144 note 

LIMITATION OF TIME FOB PBOSECUTIOH. 

See Waging Wab against the 
Queen. 
LIMITATION, QUESTION OF. 

See Appellate Coubt, Jubisdiotion 

OF. 
LIQUIDATED DAMAGES, 
See Inteeest. 
UaUIDATOBS, POWEB OF, TO GOMPBOMISE 
UNDEB SANCTION OF COUBT. 
See Company. 
LIS PENDENS — Sale in execution of decree — 
Purchaser.'} The purchase of property in the 
mofussil at a sale in execution of decree is 
yaUd, notwithstanding a decree for sale of the 
property in a suit for foreclosure pending in 
the High Court at the time of sale, to which 
the purchaser was not a party. Anandamayi 
Dasi v. Dhabendba Chandra Mookbbjee, 

[viii P. C. 122 



LIS l^anmS'-eontinued. 

4. Snit for partition.] Three bro- 
thers, M. L. if., P. K, B., and O. D. B., being 
jointly entitled in equal shares to an undivided 
one-third share in certain property, mortgaged 
their shares by three deeds bearing different 
dates to one R. N. Between the dates of the two 
last mortgages the brothers instituted a suit for 
partition of the property, and for certain other 
objects; and on the 2nd February, 1864, a 
decree was made in the suit, declaring the 
brothers entitled to a one-third share of the 
property, and ordering a partition and the 
taking of accounts, and reserving the ques- 
tion of oosts. R. N. was not made a party to 
this suit. On 6th September, 1864, the bro- 
thers oovenated to mortgage certain property 
to the plaintiff, including that previously 
mortgaged to R. N, On 8th and 9th Decembeor 
the agreement was performed by conveyanoes, 
in which R N, joined, and which recited that 
he had been paid off; and on 28th November^ 
1866, and 27th March. 1867, the three brothers 
conveyed their equities of redemption to the 
plaintiff. On 15th June, 1868, an order was 
made in the partition suit for the sale of a 
sufficient portion of the property to pay the 
oosts of the parties to the suit, and under this 
order the property which the plaintiff sought 
to recover in the present suit was sold on 1st 
May, 1869, and purchased by the defendant, 
who at the time had full notice of the plain- 
tiff's claim. Hetd, the doctrine of lis pendens 
did not apply, and the plaintiff was entitled to 
recover possession. Kail as Chandba Ghobb 
e. FULCHAND Jahubbi - - - viii 474 

LOAN ON SEGUBIT7 OF LAND. 
See Bank of Benqal. 

LOOAL INVESTIGATION. 

See Ameen. 
Chub Lands. 
LOCAL INVESTIGATION, OMISSION TO DIBEOT. 

See Special Appeal. 

LODGINGS LET TO PBOSTITUTE, SUIT FOR 
BENT OF. 

See Landlobd and Tenant. 

LOBD'S DAT ACT-- British Bnrmah^ Abkari 
rules.] The Lord's Day Act (29 Car. II, c. 7) 
does not extend to criminal cases in British. 
Burmah. A. was convicted and fined for the 
breach of an Abkari rule. Held, that the 
conviction could not be supported on the 
ground that the Abkari rule had not the 
force of law. Abbaham v. Queen i A. Cr. 17 

LOST GBANT, PBESUMPTION OF. 

See PBESCKiFriON. 
LOTTEBT ACT (V OF 1844). 

See Pbomissoby Note, 
L0TTEB7 OFFICE, CHABGE OF KEEPING. 

See Act XXVII of 1870. 
LUNACr. 

See Evidence. 

Hindu Law, Inhebitancb; Ex- 
clusion FBOM. 
Mahomedan Law, Inhbbii iNce. 
Mubdbb. 
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LUNATIC— ^^ XXXV of IS5S, s. 2— Jt/ri*- 
dfotion.'\ A lunatic had been for a number of 
years in involuntary confinement in Bhowani- 
pore Lunatic Asylum, within the jurisdiction 
of the Court of the Judge of the 24-Pergan- 
nas, and was possessed of property out of 
that jurisdiction. On an application to the 
Judge to appoint a manager of his pro- 
perty— A^W that, as the lunatic was residing 
within the jurisdiction of the Court of the 
24-Pergannas, the Judge could, under Act 
XXXV of 1858, 8. 2, enquire into the fact of 
his insanity, and order a manager to be ap- 
pointed to the estate. Dueant v. Chandra- 
NATU Chattebjeb - - - 11 A. C. 246 

8. Appointment of guardian.'] On an 

application for the appointment of a guar- 
dian to the estate of a lunatic under Act 
XXXV of 1858, the Judge should only appoint 
a i>erBon to take charge of the estate of the 
lunatic, without specifying of what that estate 
consists. NiTAMBiNi Chowdbain v. Shashi 
MUKHI Chowdkain - - ' iv Ap. 24 

8. Enquiry as to fact of Ivnacy — 

Porter of jitdicial officer — Eviderice.'] On an 
enquiry as to the fact of lunacy under Act 
XXXV of 1858, any finding as to the actual 
time when the lunacy began is beyond the 
jurisdiction of the judicial officer making the 
enquiry. Where the fact of lunacy was ad- 
mitted, and the question was the date at which 
it commenced, the evidence of a planter in 
the neighbourhood, as to common report for 
years in the village as to the lunacy, having 
been admitted by the Lower Court, the Judi- 
cial Committee refused to reject it. Bodh- 

NARAYAN SiNOH V. UmBAO SINGH ; AJODHYA 

Prasad Singh v. Umrao Singh vi P. G. 500 

4. Beng. Act IV of ISlO—Sanctwn 

to proceedings — Cotirt of Wards.'] The sanc- 
tion of the Commissioner of the Division is 
necessary under Beng. Act IV of 1870 before 
proceedings can be taken under Act XXXV of 
1858 to place the estate of a lunatic under the 
management of the Court of Wards. The pro- 
ceedings set aside as null and void. In be 
EOWLBAS KoBB - - - - viil Ap. 50 

5. Guardian — Mortgage by de facto 

guardian.] A Hindu, who is lunatic, may 
be possessed of property, although he cannot 
take it by inheritance. All dealings with 
such property to be binding must be effected 
by a guardian or manager duly appointed 
by the supreme civil authority ; and since 
the passing of Act XXXV of 1858, a guardian 
or manager can only be appointed in the 
special manner prescribed by that Act, a de 

facto manager can have no greater powers 
than one duly appointed. Where, therefore, 
the mother of a lunatic, who had not been 
so appointed, mortgaged his estate without 
the previous sanction of the Court, the mort- 
gagee's suit for foreclosure was dismissed. 
CouBT OP Wabds v. Kupulmun Sing - x 864 

LUNATIC, ESTATE OF. 

See Suit on behalf of Deceased 
Lunatic's Estate. 



MADEAS SEGULATIOHS XXV AND XXXI OF 
1802 — liights of zemindars under — Propi'ietaiy 
possession — Construction of Statute — Pi-e- 
amble.] The aflarmative words of Madras 
Reg. XXV of 1802, s. 2, the preamble thereto 
forming no part of the enactment, did not either 
give to or take away from the former owners of 
lands not permanently assessed any rights which 
they then had. It merely vested in all zemin- 
dars an hereditary right at a fixed revenue upon 
the conclusion of ^e permanent assessment 
with them. The words " proprietors of lands'* 
as used both in the Bengal Code of 1793, and 
in the Madras Code of 1802, have a technical 
signification. They refer to " zemindars, inde- 
pendent talookdars, and others, who pay 
the revenue assessed upon their estates imme- 
diately to Government." So .also the words 
" proprietary possession," in the recital of 
Reg. XXV of 1802, means the possession of a 
person who is a proprietor according to the 
technical meaning of the term. According to 
the true construction of Madras Regs. XXV 
and XXXI of 1802^, the legislature recog- 
nizes the right of private property, and does 
not assert a right on the part of Government 
to deprive or dispossess zemindars in their life- 
time, or tlieir heirs after their deaths, indepen- 
dently of any considerations connected with 
the realization of the public revenue. It pro- 
vides for the protection of the revenue from 
invalid lakhiraj grants, and for the mode of 
trying the validity of the titles of persons 
claiming to hold their lands exempt from the 
payment of revenue. Oolagappa Chetty 
V. Abbuthnot ; Collectob of Tbichino- 
POLY V. Lekhamani ; Pbdda Amani V. Ze- 

MINDAB OF MABUNGAPOBE - xiv P. C. 115 

HAOISTBATE, ATTESTATION OF. 

See Examination of Accused Peb- 

SON. 

MAGISTEATE, COITOUCT OF.] The necessity of 
a Magistrate acting in a dispassionate and im- 
partial mfinner, and not in the spirit of a pro- 
secutor, observed upon. In the mattkb of 
Mahesh Chandba Banebjee ; Queen v. 
PuBNA Chandba Banebjee ; Queen v. 
Kali Sibkab - - - - iv Ap. 1 

HAOISTBATE, ILLEGAL PROCEDURE BT. 

See Tbansfeb of Case to specially 

APPOINTED OFFICEB FOB TbIAL. 

MAGISTRATE, JURISDICTION OF. 
See Penal Code. s. 457. 

Possession, Obdeb of Cbiminal 

CoUBT AS TO. 

Pbostitutes. 

8. Default in appearance of party 

bailed.] In consequence of the default in 
appearance of a person bailed, the surety 
was compelled to pay the penalty mentioned 
in the recognizance. The Deputy Magistrate 
applied for and received the permission of the 
District Magistrate to try the accused under 
s. 174 of the Penal Code. Held, that the 
Deputy Magistrate had no jurisdiction to try 
the case, it not having been referred to hinT 
*' either on complaint preferred directly to tiie 

27 
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MAGISTHATE, JITBISDIOTIOV OT—ei^ntinued. 

Idagistrate or on the report of a polioe officer.'* 
Queen v. Tajuh addi Lahoby - - i A. Or. 1 

KAOISTSATE, UABILIT7 OF. 

.&?« Act XVIII OF 1860. 

KAGISTBATE, ORDER OF. 
Sae Nuisances. 

Possession, Obdeb of Cbiminal 
coubt as to. 

KAOISTBATE, POWERS OF. 
See Complaint. 

Contempt of Coubt. 
Nuisances. 
Police Enquiby. 
Becoonizanob to keep the 
Peace. 

2. Criminal Procedure Code (^Act XXV 

of 1861), *. 21^—GricT0ti9 hurt,'] A Magis- 
trate has no power, under s. 273 of the Code 
of Criminal Procedure, to refer a case of grier- 
0U8 hurt for trial to a Depntj Magistrate 
having only the power of a subordinate Magis- 
trate of the second class. Gabind Chandra 
Biswas v. Hem Chandra Babdbb - Ti Ap. 116 

8. Criminal Procedure Code {Act VIII 

<7^ 1869), *. 435— Case diJtmUsed 7int/urut Jtufficient 
enquiry."] Semhle. — When a charge is dismissed 
)aj a subordinate Magistrate without enquiry, 
a Magistrate has no power, imder b. 435 
of Act VIII of 1869, to order a trial before 
another Magistrate, but can only order a com- 
mitment to the Ck>urt of Session. Queen v. 
HiBALAL Sing - - - - t Ap. 48 

4. Criminal Procedure Code {Act XXV 

of 1861), s, m—Act VIII of 1869, *. 36— 
Removal cf case from file of Deputy Ma- 
gistrate.'] Interference by the High Court 
in a case where the Magistrate had improperly 
exercised his discretion in removing a case from 
the file of a Deputy Magistrate. In the 

MATTEB OF THE PETITION OF NABA KuMAB 
BANKBJBB - - - - - T Ap. 46 

6. A Magistrate of a district, before 

whom a complaint had been made, without 
complying with the provisions of s. 66, 
Act XXV of 1861, sent the petifcion to be dis- 
posed of by a Deputy Magistrate ; and when 
the Deputy Magistrate had proceeded to some 
extent with the case, the Magistrate took it up 
and tried it himself. Held^ that the Magis- 
trate, having once sent the case to the Deputy 
Magistrate for trial, had no power to try the 
case himself Without formally recording a 
proceeding under s. 36 of Act VIII of 1869. 
Queen v, Gibish Chandba Ghose - vii 618 

6. Act XXV of 1861, w. 68 and 225— 

Discharge of acc^ised — Institution of fresh pro- 
ceeding*'] AVhere an accused person is dis- 
charged by a Deputy Magistrate under s. 225 
of the Code of Criminal Procedure, after a 
preliminary enquiry, the Magistrate of the dis- 
trict may proceed against him afresh under 
8. 68 of the Criminal Procdure Code. In the 

MATTER OF THE PETITION OF RAMJAI MA- 
ZUMDAB - - - - - - vi Ap. 67 



MAGISTRATE, POWERS 0?— continued, 

7. Act XXV of 1861, #. nX'-FaUe evi- 
dence—Preliminary enquii-y.] A Munsif sent 
a witness before a Magistrate, in order that 
the latter might hold a preliminary investiga- 
tion on a charge of giving false evidence, 
under s. 193 of the Penal Code. The Magis- 
trate, without completing the investiga- 
tion, sent the case back to the Munsif, who 
finally committed the prisoner. ITeld that, 
while the Munsif could have committed the 
prisoner himself under s. 173 of the Cri- 
minal Procedure Code, without sending him 
before the Magistrate to conduct the prelimi- 
nary investigation on a charge of giving false 
evidence, the Magistrate had acted irregularly 
in not himself completing the enquiry. Case 
remanded to the Magistrate accordingly. 
Queen v. Jan Mahomed - iii A Cr. 47 

MAGISTRATE, TRUL B7, OF CASE INSTITUTED 
B7 HIM AS SUB-REGISTRAR. 

See Reoistbation Act XX of 1866, 
SS. 93, 94. 

IIAHOMEDAN LAW, ACKNOWLEDGMENT-- 5(y7».] 
An acknowledgment by a Mahomedan that a 
certain person is his son is not prima facie evi- 
dence of the fact which may be rebutted, but ' 
establishes the fact acknowledged. Such ac- 
knowledgment is valid when the ages of the 
parties admit of the relationship between them, 
and where the descent of the party acknow- 
ledged has not been already established from 
another. In the matter of the Petition 
of Najibunnissa - - - i¥ A C. 65 

2. Brotherhood — Nasah — lllegitimaoy.] 

A man cannot acknowledge a brother so as to 
establish the nasab. Shahebzadi Bboum v. 
HiMMUT Bahadur - - - iv A. 0. lOS 

3. The plaintiffs, E, and JIf., were the iUe- 

gritimatesons and daughter of ^., a Mahomedan 
woman. E, died, and after his death, the 
plaintiff sued bis widow and Jf., to recover his 
share of the property of B,^ which he claimed 
as co-heir of E. He relied upon a recital in a 
petition in which E.^ the plaintiff, and M.^ des- 
cribing themselves as the sons and daughter of 
B, had prayed for a certificate under Act 
XXVII of 1860. Held, that this was not such 
an acknowledgment of the plaintiff by ^. as to 
constitute between them the status of full bro- 
therhood and heirship by Mahomedan law. 
Semble, — The acknowledgment by one man of 
another as his brother is not by Mahomedan 
law valid, so as to be obligatory on the other 
heirs, but is binding against the acknowledger. 
HiMMUT Bahadur v. Shahebzadi Beoum. 

[ziii P. C. 189 

MAHOMEDAN LAW,BILL OF EXCHANGE— iVWft>e 
of dishonor,] Notice of dishonor of a bill of 
exchange is not necessary by Mahomedan law. 
Gapinath v. Abbas Hossein - vii 484 note 
MAHOMEDAN LAW, CUSTODY OF WIFE. 
See Habeas Corpus. 

2. Rights of mother and hushand.] By 

Mahomedan law the mother is entitled to the 
custody of a female child, although married, 
until she has attained puberty. Where a hos- 
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MAHOMEDAK LAW, CUSTODY OF WTFE-contd. 

band applied that his wife, stated in the return 
to a writ of habeas corpus to be '' an infant 
nnder the age of sixteen years, to wit of the 
age of eleven years or thereabouts/* might be 
delivered over into his custody, the Court, on 
the ground that she had not attained the age 
of puberty, and that her dower had not been 
paid, refused to order her to be taken from the 
custody of the mother, although the mother 
had taken her away secretly, in the absence of 
her father and husband from Bandari, where 
they were all living together, to Calcutta. 
In thb matter of Khatija Bibi - t 657 
See In the mattbb ov Mauin Bibt, 

[xiUieo 

MAHOMEDAN LAW, DIBTS^Executor- Purcha- 
ser from heir.'] A., a Mahomedan, died, being 
indebted to i9. in a sum of money. H, sued 
the heirs of A. for the amount, and obtained a 
decree. Before B. obtained his decree the heirs 
of A. had mortgaged the estate ot A.to C. The 
proper1«y was put up to sale in execution of B.'s 
decree, and B. became the purchaser, and now 
sued to obtain possession from C Held, that 
the mere fact of the property having once be- 
long^ to the estate of A, did not entitle B. to 
follow it in the hands of (7., so as to enable 
him to recover possession without redeeming. 
The heir of a Mahomedan may. as executor, sell 
a portion of the estate of the deceased if neces- 
sary lor the payment of debts ; and such sale 
will not be set aside if the purchaser acted 
bond fide, Enatet Hossbin v, Bamzan Alt, 

[i A. C. 178 

M AH0MSDA5 LAW, DIVORCE] According to 
Mahomedan law, the divorce of one acting 
upon compulsion from threats is effective. 
Ibrahim Mulla v, Enayetur Buhman, 

[iv A. C. 18 

: 8. Suit by wife for dirorce — Agreement 

for dinar ce."] A husband entered into a private 
agreement with his wife, authorizing her to 
divorce him upon his marrying a second wife 
during her life, and without her consent. 
Held, that the Mahomedan law sanctioned 
such an ag^reement, and that the wife, on proof 
of her husband having married a second time 
without her consent, was entitled to a divorce. 
Badaranissa Bibeb v. Maflattala Til 448 

ICAHOKSDAV LAW, mWVSL — InheriUnce,] 
Among Mahomedans deferred dower becomes 
payable on the dissolution of the marriage, 
whether by divorce or by the death of either of 
the parties. According to Mahomedan law, 
where the heirs of a woman claimed dower from 
her husband, which was mmcajal^ or deferred, 
and not due or payable till her death, their 
claim was a simple money claim founded soltUy 
on the contract made by the husband. The 
husband is not a trustee for the wife in respect 
of her dower, nor has the wife a Uen on her 
husband's property, ^uare as to the nature of 
the wife's claim for dower against the heirs of 
her husband. Mahar Ali v. Amani, 

[ii A. C 306 

Mkhban V, Kubibam - - vi 60 note 



MAHOMEDAN LAW, J^OWEB^—continued, 

8. Lien for dower."] The heir of a de- 
ceased Mahomedan having dispossessed the 
widow of deceased, who was in possession in 
lieu of dower, takes the estate subject to her 
lien for the amount of her dower. Umbd Ali 
V. Saffihan - - - - ill A. C. 175 

8. Prompt and defeiTed dower.] A 

Mussalman, on his marriage, entered into a 
written agreement (unregistered) with his wife 
to pay her a lakh of rupees, one-fourth as prompt 
(inoc4jjnl) dower, the remainder as deferred 
\mowajal) dower. A separation occurred 
between the husband and wife, but there was no 
divorce. During the separation on drd May, 
1861, tiie wife petitioned for leave to sue as 
a pauper to recover the balance of her prompt 
dower. The husband, on the 1st July, 1861, 
filed a petition denying her claim against him. 
The wife's application to sue as a pauper was 
rejected on 27th January, 1862. The husband 
died on 30th August, 1867. On the 13th May, 
1869, the widow brought her suit to recover 
the balance of prompt dower and the whole 
of the deferred dower. Held, that she could 
recover the latter. Hie cause of action in 
respect of deferred dower oould not arise 
until the husband's death. But the cause of 
action in respect of prompt dower arises upon 
demand by the wife and refusal by the hus- 
band. Khajaeannibsa V, BiSANNissA Bbgum, 

[t 84 

4. Lien for dower — Hypothecation — Reg. 

VII of 1832.] The widow's claim for dower 
under the Mahomedan law is only a debt 
against the husband's estate. It may be re- 
covered from the heirs to the extent of assets 
come to their hands. It does not give the 
widow a lien on any specific property of the 
deceased husband so as to enable her to follow 
that property, as in the case of a mortgage, 
into the hands of a bonS, fide purchaser for 
value. Semhle. --XJnder the Mahomedan law, 
there is not hypothecation without seisin ; but 
a creditor, whether widow or any other credi- 
tor, if in possession of the husband's property 
with the cousent of the debtor or his heirs, 
might hold over until the debt is paid ; and 
the cases cited to show that the widow 
had a right to hold until her dower was paid 
off proceeded on this principle. Per Hobhouse, 
J. — It is very questionable whether the Court 
is bound to apply the Mahomedan law to this 
case under the provisions of Beg. VII of 
1832, the case not being one of succession, 
inheritance, marriage, caste or religious usage; 
but simply one of contract. Wahidunni8ma 
V. Shcbrattun - - - - - vi 54 

5. Presumption of payment — Gift.] 

Where a husband granted a dower of five lakhs 
«>f Lucknow rupees, and subsequently directed 
sicca rupees 4.50.000 Company's paper to be set 
aside for her, — Iwld, under the circumstances, 
that this was to be presumed to be a payment 
on account of dower, and not a gift. Iftikar- 
uNi&iA Begum v. Amjaj> Ali Khan, 

[vii P. C. 048 
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KAHOMEDAH LAW, WWEU— continued. 

6. Lien on estate of htutband.'] Where 

the widow of a Mahomedan obtained actual and 
lawful poesession of the estates of her hus- 
band under a claim to hold them as one of the 
heirs and for her dower, it was held, that she 
was entitled to retain possession until her 
dower was satisfied, with the liability to 
account to those entitled to the property 
subject to the claim for the profits received. 
Bachuk V, Hamid Hossein - z p. G. 45 

7. lamitatum — Divorce.'] Where dower 

is " prompt," limitation does not begin to run 
until the dower is demanded, or the marriage 
is dissolved by death or otherwise. The 
amount claimed, viz., Rs. 16,25,000, not having 
been disputed in the Court of original jaris- 
diction, was allowed. Qiicere, — Whether, in the 
case of a divorce, a cause of action accrues 
in respect of deferred dower before the repu- 
diation has become irrevocable, or the dower 
has been demanded 1 Mulleeka v. Jumeela, 

[xi P. C. 875 

8. — Lien of widow against heir — Amoiint 
of dower unascertained.'] In a suit against 
l^e two widows of a deceased Mahomedan, who 
had obtained a certificate of administration 
to his estate under Act XXVII of 1860, the 
plaintiff claimed a 12-anna share of the estate 
and prayed for possession with mesne profits 
from the death of the deceased. The widows 
claimed to have their dower first satisfied. The 
amount of the dower had not been ascertained. 
Held, that the widows had a lien for their 
dower in the estate, and the plaintiff was not 
entitled to recover possession so long as any 
portion of the dower remained unsatisfied. 
This was so though the amount of dower 
was unascertained. Ahhed Hossein r. 
MusBAMUT Ehadua - > ill A. G. 28 note 

9. — Exigible dower — Demand — Appli- 
cation to siie in formcL pauperis — Ckuse of 
action.] The prompt or exigible dower of 
the Mahomedan law may be regarded as a 
debt always due and demandable during the 
subsistence of the marriage, and certainly 
payable on demand. On a clear and unambi- 
guous demand by the wife for payment, and 
refusal by the husband to pay such dower, a 
cause of action accrues, against which limita- 
tion begins to run. An application under 
8. 299, Act VIII of 1859, by a Mahomedan 
woman for leave to sue her husband for 
exigible dower in fonnS, paupn*is, may be 
taken to express her intention of bringing an 
action for dower, only if she obtains leave to 
do so as a pauper. Until she has the Court's 
permission to sue, her application does not 
amount to a demand by way of action. A 
counter-petition by the husband objecting to 
the pauper suit being allowed, and denying 
his liability to pay ttie dower, does not alter 
the character of the pioceedings, since no 
opposition on his part can constitute a cause 
of action unless there has been a previous 
demand by the wife ; the option being with 
her to demand the dower or not, and to elect , 



ICAHOMEDAN LAW, -DOWISL-Hiontinmd. 

her time for demanding it. Ehajurannissa 
V. Saifoolla Khan - - xv P. C. 906 
MAHOMEDAN LAW, ENDOWMENT, 
See Act XX of 1863. 

2. Mortgage.] The fact that a mort- 
gage is in existence over property at the. 
time when it is set apart as an endowment, 
does not invalidate the endowment under 
Mahomedan law. It is an endowment 
subject to a mortgage. If after a mort- 
gage the mortgagor endows the land and 
dies leaving sufficient assets, his heirs are 
bound to apply those assets to the redemp- 
tion of the mortgage, so that the endowment 
' may take effect fr«ed from the mortgage by 
I the application of other assets of the endower. 
But, if necessary, the mortgagee may enforce 
the mortgage by sale of the land, and the 
endowment will be rendered void as ag^nst 
the purchaser under the mortgage, but not as 
against the heirs of the endower ; as against 
the latter, the surplus sale proceeds will be 
subject to the endowment. CLajba Begum v. 
Khaja Hossein Ali Khan - It A. 0. 86 

MAHOMEDAN LAW, QlTT-^Minor^Mitsha, or 
confusiofi.] Where there is on the part of a 
father or other guardian of a minor a real and 
bond fide intention to make a gift to the minor, 
the Mahomedan law will be satisfied without 
actual change of possession, and will presume 
the subsequent holding of the property by the 
father or guardian to be on behalf of the 
minor. Where the subjects of a gift are definite 
shares in certain zemindaris, the nature of the 
right in which is defined and regulated by the 
public Acts of the British Government, so that 
they form for revenue purposes distinct estates, 
each having a separate No. in the Col- 
lector's books, and each liable to the Govern- 
ment only for its own assessed revenue, the 
proprietor collecting a definite share of the 
rents from tiie ryots, and having a right to 
this definite share and no more, the rule of the 
Mahomedan law as to musha, which makes the 
gift of undivided property invalid, does not 
apply. Quoere. — Whether the law relating 
to musha applies to those cases in which the 
owner gives all his own interest in undivided 
property ? Ameeroonissa Khatoon v. Abad- 
ooNissA Khatoon - - - xv P. C. 67 

MAHOMEDAN LAW, GUARDIAN— ^a 2/; by guar^ 
dian of property of minor — Purchase, right of] 
Under the Mahomedan law, a sale by a guardian 
of property belonging to a minor is not permit- 
ted otherwise than in case of urgent necessity 
or clear advantage to the infant. A purchaser 
from such guardian cannot defend his title on 
the ground of the bona fides of the transac- 
tion. An elder brother is not in the x)06ition 
of a guardian having any power as such over 
the property of his minor sisters. Bukshan v. 
Maldai Kooeri iu A. C. 428 

MAHOMEDAN LAW, INHERITANCE— i//<-y?/i)Arit0 
sons — Brotliers — Cvnsangu inity — Nasab.'] The 
children of fornication or adultery (wahid-uz- 
zina) have no nasab or consanguinity, hence 
the right of inheritance being founded on nasab, 
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MJiHOMSDAir LAWylSEEXtTAJSOE-^continued. 

one illegitimate brother cannot sncoeed to the 
estate of another. Shahbbzadi Beoum v. 
HlMMUT Bahadub - - iv A. C. 108 

2. Insanity — Exchi^nfrominheritance.'] 

Mental derangement is no impediment to 
snocession under the Mahomedan law. Mahab 
Ali v. Amani - - - - ii A. C. 806 

MAHOMEDAH LAW, lUSXlkQtl^— Infant— Con- 
tent — Apostate father.'] The consent of the 
father was held not necessary to the marriage 
of a Mahomedan infant g^rl, he being an 
apostate from the Mahomedan faith ; this being 
80 the consent of the mother was sufficient. 
In the matteb of Mahin Bibi - ziii 160 

2. Where the nearest guardian of a 

minor was precluded from giving his consent 
to the marriage of the minor, the marriage 
contracted by consent of the mother of the 
minor was held to be yaHd by Mahomedan law. 
Kaloo v. Gubibollah - - ziii 168 note 

MAHOMEDAN LAW, V^iS-^XS^OlBi— Europeans 
— District of Cachar.] The right of pre- 
emption arises from a rule of law by which the 
owner of the land is bound. It is essential that 
the vendor should be subject to the rule of law. 
Therefore, where the vendor of certain land 
situate in Cachar was a European, the Court 
held that there was no right of pre-emption. 

POOBKO SiNOH r. HnBBYCHDBN SUBMAH Z 117 

2. Act XXIII of 1861, *. 1^— Property 

sold in execution of deeree.'] S. 1 4 of Act XXIII 
of 1861 is not applicable to permanently settled 
estates in Sylhet, nor to estates in any district 
of Bengal, unless extended thereto. When 
property is sold by public auction at a sale in 
executi<m of a decree, and the neighbour or 
partner has the same opportunity to bid for the 
property as other parties present in Court, the 
law of pre-emption does not apply. Abdul 
Jabel i;. Khelat Chandba Ghose. 

[i A. C. 106 

8. Talah'istihad — Ceremonies.'] It is 

necessary to the enforcement of the right of 
pre-emption that all the prescribed formalities 
should be strictly complied with. To the cere- 
mony of istihad or talab-istihad, it is essential 
that there should be an express invocation 
of witnesses. Fbokas Sinoh o. Jooeswab 
Singh - - - - - - ii A. C. 12 

4. Vicinage.] The right of pre-emp- 
tion on the ground of vicinage is limited to par- 
cels of land and houses, and does not extend to 
the purchase of an entire estate, even though 
it be entirely surrounded by the lands of the 
would-be pre-emptor. Abdul Azim t*. Khond- 
KAB Hamed Ali - - - - ii A. C. 68 

6. There is no judicial finding to the 

effect that the custom of pre-emption is recog- 
nized among the Hindus of the province of 
Behar. It is doubtful whether, even under 
Mahomedan law, the owners of two adjacent 
lakhiraj estates, wholly unconnected with one 
another, could either of them claim a right of 
pre-emption on the ground of vicinage. No 
such right of pre-emption on the ground of 



MAHOMEDAH LAW, PBE-EMPTIOV— con^tnr/^i. 

the mere vicinage has been known to exist 
among Hindus. Kantibam v, Woli Sahu, 

[ii A. C. 880 

6. Riaht of partner to pre-efnption in 

sale of villages or large estates — Vicinage.] 
According to the Mahomedan law, a partner 
has a right of pre-emption in villages or large 
estates. But a neighbour cannot claim such a 
right on the ground of vicinage. In the mat- 
teb OF the Petition of Chattebnath Jha 
alias Jhingha Jha ; Mahomed Hossein v, 
Mohsin Ali - - - - vi P. B. 41 

7. Khalit — Sharih — Partition, ejffect of 

as to pre-emption.] The word * khalit ' is not 
improperly used in a plaint in a pre-emption 
suit to designate a sharik or partner in the 
substance of a thing ; and if it is not clear 
whether the plaintiff claimed pre-emption as 
khalit or sharik, it may be shown by express 
words, or it may be inferred from the written 
statement whether the plaintiff claimed on the 
one or on the other g^^onnd. Where the in- 
tention of the co-proprietors of an estate is to 
make a complete batwara of the whole, but an 
inconsiderable part is by oversight or accident 
left out of the division, that will not have the 
effect of eriving one co-proprietor a claim of 
pre-emption on the sale to a stranger by ano- 
ther co-proprietor of his share or division of 
the estate. Semhle. — ^Where an integral por- 
tion or property, as a wall, is left purposely 
joint and undivided, the community of interest 
continues. Lala Fbao Butt v. Bandi Hos- 
sein - - - - -• -vii42 

8. Right of in large or small estates.] 

The right of a shareholdor to pre-emption 
exists whether the parcel of land sold, and in 
respect of which the claim is made, be large or 
smaU. Jbhanqib Buksh v. Lala Bhikabi 
Lal - - _ _ Ti 42 note 

Mahatab Singh r. Ramtahal Misseb, 

[vi 48 note 

0. Owners of separated share of estate 

— Shafee khalit.] The proprietor of a divided 
one-anna share in a four-anna share of an es- 
tate is not entitled to a right of pre-emption as 
a Shafee K/ialit in the remaining thiee-anna 
share. Qvmre. — Whether, if there remained 
any adjoining ground in which the community 
of interest still continued since the separation, 
he would be entitled in right of vicinage to 
pre-emption, the point not being allowed to 
be taken. Mahadeo Singh v. Mubsamut 
ZiTANNissA - - - - vii 46 note 

10. Irrigation.] Under the Maho< 

medan law, the owner of the land, through 
which the land in respect of which a right of 
pre-emption is claimed, receives irrigation, has 
a preferential right to purchase rather than a 
mere neighbour. Cuand Khan v. Naimat 
Khan _ _ - _ -iiiA.C. 206 

11. Mahomedan vendor and co-sharer, 

and Hindu purchaser.] Per PEACOCK, C. J., 
and Kemp and Mittbb, JJ. — A Hindu purchaser 
is not bound by the Mahomedan law of pre- 
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emption in favour of a Mahomedan oo-partner, 
ali^ough he purchased from one of several 
Mahomedan oo-parceners ; nor is he bound by 
the Mahomedan law of pre-emption on the 
ground of vicinage. A right or pre-emption 
in a Mahomedan does not depend on any defect 
of title on the part of his Mahomedan co-part- 
ner to sell except subject to the right of pre- 
emption, but upon a rule of Mahomedan law, 
which is not binding on the Court, nor on any 
purchaser other than a Mahomedan. Per 
Norman and Macpherson, JJ. (jdUtentientes), 
— Wherever a Mahomedan co-sharer or noighboui: 
has a right of pre-emption, and his property is 
sold by his neighbour or co-sharer, also a 
Mussulman, his right is not defeated by the 
mere fact that the purchaser is a Hindu. Eud- 

BATULLA v. MAHINI MoHUN SHAHA ; SAYAMA 

KuMAB Rot o. Jan Mahomed ; Farman 
Khan v, Bhabat Chandra Shaha Chowdry, 

[iv P. B. 134 

12. Taldh'Utihad — Mode of performance,'^ 

The personal performance of the talab-istihad, 
or demand for pre-emption by the pre-emptor, 
depends on his ability to perform it. He may 
do it by means of a letter or messenger, or may 
depute an agent, if he is at a distance and can- 
not afford personal attendance. Wajid Ali 
Khan r. Lala Hanuman Prasad, iv A. C. 180 

Imamuddin v. Shah Jan Bibi - vi 167 note 

18. Talah-mawasahatJ] According to 

the Mahomedan law, the mere fact of the pre- 
emptor taking a short time before performance 
of the taJab-mawasabat for ascertaining whe- 
ther the information conveyed to him was 
correct or not, does not invalidate his right. 
The Mahomedan law allows a short time for 
reflection before performance of the first de- 
mand. Amjad HossEiN V. Ehabao Sen Sahit. 

[iv A. 0. 203 

14. Taiah'tnawnsahat and talab-istihad 

— Performance of preliminary ceremonies.'] 
In the case of pre-emption strict proof is neces- 
sary of the performance of the preliminaries. 
According to the Mahomedan law, strict adher- 
ence to the rules for the performance of the 
talab-istibad is especially necessary. In per- 
forming the talab-istihad the pre-emptor must 
clearly declare his right and invoke witnesses. 
He must declare that " he has a right of pre- 
emption to which he has laid claim, and that 
he still claims it," and invokes witnesses ** to 
bear witness therefore to the fact." Jadu 
Singh v. Rajkumab -• - iv A. C. 171 

15. Talah-mawasahat — Delay in making 

claimJ^ On hearing of a sale, the pre-emptor 
must immediately make his demand celled 
talab-mawasabat. Where a pre-emptor, on 
hearing of the sale of a property to which he 
had a right of pre-emption, went to the pro- 
perty in dispute and there declared his right as 
pre-emptor, — held, that such delay was fatal to 
his claim. Bam Chabun p. Nabbib Mahton, 

[iv A. C. 216 

16. Subsequent re-conveyance by ptir- 

ckaser to vendor— Effect of^ as against right qf 
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pre-emptor.'] Where one of two neigh- 
bours has sold his land to a stranger, and the 
other neiirhbour has thereupon claimed a right 
of pre-emption, no subsequent dissolution of 
the contract affects the right of the pre-emptor 
which has once accrued and been duly asserted. 
Bhadu Mahomed v. Bhada Chubn Bolia, 

[iv A. 0. 210 

17. Performance of talab-istihad — Invo- 
cation of witnesses to demand. ] According to the 
Mahomedan law. it is essential to the perform- 
ance of the talab-istihad that third persons 
should be formally called upon, either in the 
presence of the purchaser or on the land ; or, 
if the vendor is in possession, in the presence 
of the vendor, to bear witness to the demand. 
GoLAKBAM Deb v. Bbindaban Deb - vi 165 

18. Talab-istihad.] It is not a binding 

rule of law that the talab-istihad by a pre-emp- 
tor, if made within a day after the receipt of 
intelligence of the purchase, is necessarily in 
time for the preservation of the right of pre- 
emption. The due and sufficient observance of 
the formality of talab-istihad, as to time, is a 
question to be decided in each case by the 
Court which has to deal with the facts. Ja- 
MILAN V. Latif Hossein - vili F. B. 160 

10. Performance of preliminary ccrenuh' 

nies^ Talab-istihad — Bindits.] To the due 
performance of the ceremony of talab-is- 
tihad^ it is not necessary that any particular 
form of words should be employed. Hamdu- 
LAR MiasER V. Jhumack Lal Misser, viii 455 

20. Sit^it to enforce pre-emption to portion 

of property sold.] Under a deed of sale the 
vendor conveyed to the purchaser five lots of 
land. In a suit by a third party to enforce a 
right of pre-emption in respect of one out of 
the five plots, — held^ that he oould divide the 
bargain and sue on the gnround of pre-emption 
for a portion only of the property covered by 
the deed of sale. Izzatulla v. Bhikari 

MOLLA ---.--- Yi 386 

Baqhunundan Sinqh r. Majbuth Singh, 

[vi 387 note 

21. The property of several co-sharers, 

some of whom were minors, was sold to a sin- 
gle purchaser, under a deed of sale, which con- 
tained a covenant by the vendors, who pro- 
fessed to act on behalf of themselves and the 
minors, that they would compensate the vendee 
for any loss he might incur should the minors, 
when they came of age, not ratify the sale. 
A. sued to enforce her right of pre-emption in 
respect of the lands sold. The lower Appel- 
late Court was of opinion that A. could not 
ehforce her claim of pre-emption in respect of 
the share of the minors ; and on the Court's 
suggestion the plaint was amended, so as to 
ask for enforcement of her claim in res- 
pect only of the shares of the vendors of full 
age. Held^ that A. was bound to daim her 
right against all the shares, and could not en- 
force it in respect of some only. Abdool Gu- 
FOOB V. Mussamut Nubbanu - i A. C. 78 
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8d. Surrender of right of pre-emption 

before sale. ] Where an offer of sale was made 
to a pre-emptor, and he refused to avail him- 
self of it, and consented to a sale to a stranger, — 
heldf that after a sale to a stranger he could 
not set up his right of pre-emption. Bbaja. 

ElSHOB SUBMA V, KiKTl CHANDRA. SUBMA, 

[viil9 

But tee In re Jehanga Buksh (vii 24 note), 
where, however, the point was not directly de- 
cided, there heing no sufficient proof of the 
refusal to purchase and no evidence of oonsent 
to sell to another. 

28. RtfMal to < purchase when propeHy 

off&red for sale^Suhsequent suit to enforce 
right — Estoppel."] A Mahomedan offereid to 
sell his share of certain property to a partner, 
and on the refusal of the latter to purchase the 
same, sold it to a stranger. Held^ the partner 
could not sue to enforce hi» right after the sale. 

TOBAL EOMHAB 9. MUBSAMUT AUCHHI, ix 253 

24. Hindus — Province of Behar — Cus- 
tom.'} A right or custom of pre-emption is re- 
oognized as prevailing among Hindus in Behar 
and some other provinces of Western India. 
In districts where its existence has not been 
judicially noticed, the custom will be matter to 
be proved ; such custom, when it exists, must 
be presiuned to be founded on and co-exten- 
sive with the Mahomedan law upon that sub- 
ject, unless the contrary be shown. The Court 
may, as between Hindus, administer a modifi- 
cation of that law as to the circumstances 
under which the right may be claimed, where 
it is shown that the custom in that respect does 
not go the whole length of the Mahomedan 
law of pre-emption ; but the assertion of the 
right by suit must always be preceded by an 
observance of the preliminary forms prescribed 
in Mahomedan law. Fakib Rawot v Emah- 
BAK8H _ - - - Sup. Vol. 86 

Bamdulab Misseb v. Jhumack Lal Missbb, 

[viii455 

25. Mortgage-^ Foreclosure of equity of 

redemption.] In the case of a mortgage, the 
right of pre-emption does not arise until the 
equity of redemption is finally foreclosed. 
(Bayley, J., dissenting), GUBDiAL Mundab 
V, Teknarayan Singh - - Sup. Vol. 166 

26. Mortgage — Foreclosure— Possession by 

mortgagee.'] On the foreclosure of a mortgage, 
after the expiry of the year of grace, but be- 
fore a decree for possession had been obtained 
by the mortgagee, a suit to enforce the right 
of proremption in respect of the property 
mortgaged is maintainable. Taba Kunwab 
V, Mangbi Meeah - - - vi Ap. 114 

1CAH0M£DAS LAW, USUBT — Interest — Act 
XXVIII of 1865.] The custom of taking 
interest as betweenMahomedans is recognized 
by the Courts. Semhle. — Per Pheab, J. (dis- 
senting from Ram Lull Mookerjee v. Haran 
Chunder Bhur, iii O. C. 130), Act XXVIII of 
1855 repealed the Mahomedan laws relating to 
usury. By ** laws relating to usuiy'' the legis- 
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lature meant laws affecting the rate of interest. 
Mia Khan v. Bibi Bibijan - - v 600 
MAHOMEDAH LAW, WILL—Infldel ewecutor.] 
The appointment by the will of a Mahomedan 
of an infidel executor does not invalidate the 
will. All the acts of such an executor, and his 
dealings with the property under the will, until 
he is removed and superseded by the Civil Court, 
are good and valid. Qncere. — Whether if an ap- 
plication were made by a person interested in 
the will to have the infidel executor removed, 
and a proper person appointed in his place, the 
application would be granted ? Jehan Khan 
V. Mandy - - - - -iS. S. xvi 
MAINPEIZE— P<?wf r of High Court to issue writ 
of] A writ of mainprize could only be issued 
where the party applying for it was bailable, 
and had offered security, but bail had been re- 
fused : it could not be issued to a prisoner con- 
fined under Keg. Ill of 1818, which authorizes 
his detention absolutely and unconditionally, 
and gives him no right to demand to be re- 
leased on bail. The writ is one which could 
be issued only on the' Common Law Side 
of the Court of Chancery in England. The 
power of the Common Law Side of the Court 
of Chancery to issue such writ was not con- 
ferred on the Supreme Court, nor is there any- 
thing in the Charter of the High Court to give 
that Court power to issue it. In the hatteb 
OP Amebb Khan - - - - yi 450 

MAIHT£NANG£. 

See ChampbbtY. 
MAINT£NAHG£, FUTUBE ATTACHMENT OF. 

See Attachment 
MAIHTENANCE, OBDEB OF CBIMINAL GOUBT 
FOU— Children — Criminal Procedure Code (Act 
XXV of 1861), s. 316.] On an application by a 
wife for maintenance under s. 316, Act XXV of 
1861, the Magistrate held she had failed to 
establish her right of maintenance under that 
section, but he awarded maiutenance to her for 
her two infant children, though the husband 
stated he was willing to take charge of them 
provided they lived with him Held, the order 
was illegal. Gopal Mazumdab v, Habo Sun- 
DABI BAI8TAMI - - - - viii Ap. ao 

8. Criminal Preceedure Code {Act X of 

1872), s. 536.] An order for maintenance had 
been made under s 536, Act X of 1872, against 
a Mahomedan, and came before the Magis- 
trate on petition from the wife for the purpose 
of being enforced. The Magistrate cidled on 
the husband to show cause why the order 
should not be enforced, and the husband ap- 
peared, and in the Magistrate's presence 
divorced his wife by words suflacient by Maho- 
medan law for that purpose. Held, the Magis- 
trate should have enforced the order until 
application was made by t^e husband under 
8. 537 for alteration of the order owing to 
the "change of circumstances" which had 
occurred. The husband wa6 bound to pay 
maintenance up to the time of divorce. 
Quasre. — Whether what occurred was such a 
change of circumstances within s. 537 as would 
justify an alteration or withdrawal of the 
order? Nepoob Aubut r. Jubai - zAp. 83 
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See Deglabatoby Decbee, Suit fob. 
Hindu Law, Maintenance. 

HAJ0BIT7, AGE OY— European JSrituhmbject.'] 
A. stated that he was bom in 1848 ; that his 
great grandfather was, according to the tra- 
dition of the family, a European (but of what 
country in Europe he did not know) residing 
at Madras, and his grandmother a native, 
Hindu or Mahomedan ; that he did not know 
whether his great grandfather and great 
grandmother were married, or who his grand- 
mother was, or whether his grandfather was 
married ; that his father married a lady bear- 
ing an English name ; that he himself and all 
his relations were Christians ; that he was 
born in Calcutta, and knew of no relatives in 
Europe. Heldj that he was the legitimate 
descendant of a European British subject, and 
therefore his age of majority was 21 years. 
RoLLO V, Smith - - - - i 0. CIO 

2. Act XL of ISnS— Majority of Hindvs.'] 

Every person not being a European British 
subject, who has not attained the age of 18 
years, is a minor for the purposes of Act XL of 
1858 ; and unless he is a proprietor of an estate 
paying revenue to Government, who has been 
taken under the jurisdiction of the Court of 
Wards, the care of his person and the charge 
of his property are subject to the jurisdiction 
of the Civil Court, and he is a minor, whether 
proceedings have been taken for the protection 
of his property or the appointment of a guar- 
dian, or not. Madhusudan Manji v. Dbbi- 
gobinda Newgi - - - - i P. B. 40 

8. The age of majority fixed by Act XL 

of 1868 is not only for proprietors of land 
paying revenue to Grovemment, but for all 
persons not being British subjects. Lakhikant 
DUTT V, Jagabandhu Chuckeebutty, 

[iii Ap. 70 

4. WUl^ probate of] A Hindu domiciled 

with his family at Serampore, in the Zilla of 
Hooghly, died, leaving a will, in which was 
the following direction :— " In order to look 
" after the affairs, to conduct suits and manage 
'^ the debts and dues relative to my real and 
" personal estates, my eldest son, H. C. Q.^ 
" who has attained the age of majority, re- 
** mains executor, for my younger son, O. O, 
*♦ G,y is an infant ; but as my eldest sister, 
" S. H. D., iB prudent and sensible, all the 
** affairs of the estates shall be under her 
" superintendence ; and my eldest son shall 
" do all the acts according to her advice and 
" direction. But when my younger son, G. C, 
*' 6^., will come of age, then both the brothers 
" shall be competent personally to manage the 
" affairs ; at that time the advice and super- 
" intendence of my said sister shall not re- 
" main ** G. C, G,, after attaining the age of 
16, but before he had reached the age of 18, 
applied for grant of probate of his father's will 
to himself, joinUy with his brother B. C. G., 
in respect of property in Calcutta.' The Court 
below refused to grant probate of the will 
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to the son of tiie testator, on the ground that 
he was under the age of IS years. Meld on 
appeal that he had not attained the age con- 
templated in his father's will at which he was 
to be joined in the executorship wiUi his 
brother. In the Goods of Ganga Pbasas 
GosAiN - - - - - i?Ap. 48 

S. C. on appeal - - - - -• v 80 

5. Migh Qmrtt original jurisdiction.'] 

The period of minority among Hindus, by the 
operation of Act XL of 1858, extends to eigh- 
teen years, as well within the original civil 
jurisdiction of the High Court as within the 
jurisdiction of the Civil Courts im the mofussil, 
and that whether the father is alive and of 
full age or not Jadunath Mitteb t? Boly- 
CHAND Dutt ------ Tii 607 

6. European British s^ibjeet.] The de- 
fendant was. at the time of making a promis- 
sory note, of the age of 19 years. The evidence 
showed that her father was bom at sea, and 
lived the greater part of his life at Calcutta. 
It was not shown of what country his parents 
were, or whether the ship in which he was 
born was a British ship. The defendant plead- 
ed minority at the time of making the note. 
Ueldy the defendant was not a European Bri- 
tish subject, and not exempted from the opera- 
tion of Act XL of 1868. She, therefore, attain- 
ed her majority at 18 years. Abcheb v. Wat- 
KINB _.--.-__ iriii87d 

7. ffindUf resident and dfimieHed in 

CaleuttOj majority of] The age of majority 
of a Hindu resident and domiciled in the town 
of Calcutta, and not possessed of any property 
in the mofussil, is the end of fifteen years. 
Cally Chubn Mullick ». Bhuggobutty 
Chubn Mullick ; In the mattee of Benud 
Bbhaby Mullick - - - xP. B.»81 

8. Sale of estate hy Mahomedan proprie- 

tor-'Reg, XXVI ofll^^.B. 2.] 8emble.—ln 
respect of a transaction in which a Mahome- 
dan, the proprietor of an estate paying reve- 
nue to Government, disposes of that estate^ the 
period of minority is that of eighteen years, as 
fixed by s. 2, Reg. XXVI of 1793. Amee- 

BO0NNI8SA EhATOON V. ABADOONNISSA EhA- 

toon ------ XV P.O. 67 

KALICIOnS PB0CEEDIN63. 
See Champbbty. 

MALICIOUS PBOSECnTION. 

See Cause op Action. 

Limitation Act XIV op 1859, 

S. 1, CL. 2. 

2. Onus prohandi.] In an action for 

malicious prosecution, it is for the plaintiff to 
prove the existence of malice and want of 
reasonable or probable cause, before the 
defendant can be called upon to show that he 
acted bona fide and upon reasonable grounds, 
believing that the charge which he instituted 
was a valid one. Gaub Habi Das Adhikabi 
V, Hayageib Das Mohant - - vi 871 
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8. Reasonable nud probable cavte.'] In 

an action for damages for a malicioos prosecu- 
tion, it is not sufficient to prove merely the 
dismissal of the charge. It must be proved 
that the prosecution was without reasonable 
and probable cause. Gunnbsh Dutt Sinoh v. 

MUONEERAM CHOWDHBY - - zl P. G. 821 

4. Action for damages — Onits proband L'] 

In an action for damages for malicious prose- 
cution, where it is found that the charge was 
made not maliciously, but with good and reason- 
able cause, the onus is on the plaintiff, though 
the charge against him was dismissed, to prove 
malice on the part of the defendant. Malice is 
not to be inferred merely from the acquittal of 
the plaintiff. RosHAN Sibkab o Nabin 



Chandba Ghatak - 



Ti 877 note 



6. But if the charge weve found to be 

false, the onus would be on the defendant to 
show that he had reasonable and sufficient cause 
for making the charge ; and on his failure to 
show any such cause, malice may be inferred. 

BiSWANATH RaKHIT V. RAMDHAN SiBKAB, 

[vi 875 note 
ICALIKANA, SUIT FOB. 

See Limitation Act XIV op 1869, B. 1, 
CL. 12. 
Reg. VIII OF 1793, 8. 46. 
Special Appeal. 

1CAKA6EB, APPOINTMEVT OF. 

See Civil Pboceditbe Code, b. 243. 

MANAGER, APPOINTMENT OF, BT COUBT OF 
WABDS. 

See Suit on behalf of Deceased 
Lunatic's Estate. 

MANAOEB OF ESTATE OF LUNATIC, SECUBITT 
BY. 

See Sale in Execution of Decbee. 

MANAGEB OF ESTATE UNDEB ATTACHMENT. 
See Act XI OF 1869, S. 6. 

MANAOEB OF JOINT ESTATE. 

See Reg. V OF 1812, B. 26. 

MANAOEB OF JOINT HINDU FAMILY. 

See Hindu Law, Joint Family. 

MANAOEB OF TWO ESTATES, SUIT FOB BA- 
LANCE OF ACCOUNT BYZEMINDAB AOAINiT. 
See Cause of Action. 

MANAOEB, OBDEB APPOINTING, UNDEB BEG. 
VOF 1812. 

See Appeal. 

MANDAMUS. 

Sec Beng. Act VI op 1863. 
Rules of High Coubt. 

2. Matter concerning revenue — Li- 
cense to sell liquor — Jurisdiction of High 
Court— Act XI of 1849, *. 9— Beng, Act II J of 
1873. #. 1—21 Geo. Ill, o. 70, s, 8.] Under 
Act XI of 1849, s. 9, as amended by Ben^c. Act 
III of 1878. 8. 1, whenever a license is granted 
for the retail sale of intoxicating liqnors, the 
Collector is authorized to demand " such fee, 
tax, or duty as may from time to time be fixed 
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with the sanction of the Board of Revenue, or 
a fee, tax, or duty, adjusted or regulated in 
such manner, and in accordance with such 
rules, as the Board of Revenue may prescribe." 
The Board of Revenue having notified that 
liquor licenses for the year ending March .Slst, 
1 874, would be put up to public auction, certain 
licensed liquor vendors moved the High Court 
for a mandamus to compel the Board of Reve- 
nue to issue rules prescribing the fee payable 
for licenses. Held, that the matter wholly 
related to the 'revenue, and, therefore, by 21 
Geo. Ill, c. 70, 8. 8, High Court had no juris- 
diction. In the Matteb of Audhub Chun- 
DBA Shaw, and in the Matteb op Act XI 

OF 1849 AS AMENDED BY BeNG. ACT III OF 
187.S - - - - xi 250 

MANDAMUS, OBDEB ABSOLUTE FOB. 
See Lettebs Patent, cl. 16. 

MAPS, INSPECTION OF. 

See Chub LANDa 

MABBIAOE. 

See Hindu Law, Mabbiaoe. 

Mahomedan Law, Mabbiage. 

MABBIAOE, CONTBACT TO INVALIDATE. 
See CONTBACT. 

MABBLiOE, DECLABATION OF NULLIT7 OF. 
See DivoBCE Act. 

MABBIAOE OF MAHOMEDAN MOTHEB WITH 
CHBISTIAN IN MAHOMEDAN FOBM. 
See Custody of Child. 

Mabbiage, Validity of. 

MABBLiOE PBESENTS, SUIT TO BEGOVEB. 

See CONTBACT. 

MABBLiOE, PBESUMPTION OF. 
See Penal Code, a. 498. 

MABBLiOE. PBOMISE TO OIVE IN. 

See JuBiSDicTiON of Civil Coubt. 

MABBUOE. SUIT TO HAVE HINDU MABBIAOE 
DECLABED INVALID. 

Sec JUBISDICTION OF CiVIL COUBT. 

MABBIAOE, VALIDITY OF. 
See DivoBCE Act. 

2. Adoption by Christians of Mahome- 
dan religion for purpose of marriage-^ Bigamy. '\ 
Qutere. — Whether a marriage, according to 
Mahomedan rites, between a married Christian 
man and a Christian woman, both of whom 
became Mahomedans in order to effect the 
marriage, is valid 7 Skinneb t?. Obde, 

[x P. C. 125 

8. Lan of dof^ieile — Law of place 'of 

celebration.'] Semble. — A marriage celebrated 
in accordance with the law of the domicile of 
the parties may be valid, although it would be 
inviUid by the law of the place where the 
marriage was celebrated. Gaspeb (falsely 
called GoNSALVEs) v. GtONSALves - ziii 109 

MABBUOE SETTLEMENT, OBDEB AS TO. 
See DivOBCE ACT. 

MABBIED WOMAN, ENTICINO AWA7. 
See Penal Code, s. 498. 

28 
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MARBIED WOKAN, LIABILITY OF. 
See Succession Act, b. 4. 

HARKIED WOMAN'S PB0PEBT7 ACT. 
See Succession Act, s. 4. 

MASSES, BEQUEST FOB PEBFOBMAHCE OF. 
See Will. 

MASTEB, LLiBILITT OF. 

See Bill of Lading. 
Chabteb Party. 

MASTEB. LIEH OF, FOB WAGES AHD BIS- 
BUBSEMENTS. 

See BoTTOMBY-BoND Holder. 

MASTEB AEB SEBVANT. 

See Limitation Act XIV of 1869, 

8.2. 

%, Trespass — Liability of master for acts 

of servant.'] The appellant having obtained 
a decree for khas possession of a share in 
a zemindary, had refused to recognize the 
ryots whom the farmers under her co-sharers 
had settled in the estate ; and her servants 
cut and carried off the crops of those ryots. 
Held by Glover, J., that ^e appellant was 
liable for the acts of her servant, which were 
done in furtherance of her known wishes and 
for her benefit. Held by Loch, J., that 
those acts were beyond the ordinary scope 
of the servants' duty; and that, unless it 
could be shown that the appellant ordered 
or ratified the acts, she was not liable. In 
the present case the circumstances gave rise 
to a strong presumption that the acts were 
done with her knowledge, which presumption 
had not been rebutted, and therefore she 
was liable. Shamasundabi Dbbi v. Dukhu 
Mandal - - - - - ii A. 0.227 

8. Trespass — Ratification — Damages.'] 

The plaintiff let a cargo-boat to U. C, who 
had been employed hj the defendants to land 
certain goods. During the landing of the 
goods, a dispute as to the terms of hiring 
arose, and U. C. refusing to pay what was 
alleged by the plaintiff to be due to him for 
hire of his boat, the plaintiff refused to g^ve 
up 63 bales then remaining unlanded from 
his boat. TJ. C. communicated the circum- 
stances to an assistant in defendant's firm, 
who afterwards went with U. C. and forcibly 
took the goods from the plaintiffs boat, with- 
out satisfying the plaintiff's lien thereon, 
and the defendants received them into their 
godowns. It was proved that TJ. C. and the 
assistants acted without the knowledge or 
authority of the defendants, and that the 
defendants received the goods without any 
knowledge of how they had been obtained. 
Held that, in the absence of such knowledge 
on their part, the receipt of the goods by 
them did not amount to a ratification of the 
wrongful act of their assistant and U. C. so 
as to render them liable in an action by the 
plaintiff for damages for the same. GiBiSH 

CHANDBA DASS 17. GiLLANDBRS, ArBUTHNOT, 

[U 0. C. 140 

4. — Action for harbouring or sheltering 
the sei'vant of another — Notice of contract of 



MASTEB ANB ^^VULBT—eontinua, 

service.] An action will not lie for the mere 
harbouring ot sheltering a person who is 
under a contract of service to another, even 
with notice of such contract of service. 
Hlake V. Lanyon^ 6 T. R. 221, distinguished. 

BRUKOWSKY tJ. TUAOKEB, SPINK - vi 107 

5. Suit against Oovemm>ent for wrong' 

fnl dismissal — Contract qf service — Public ser- 
vant — Payment of monthly wages.] A suit for 
wrongful dismissal by one of its servants wUl 
lie against the Government. In a suit by a 
subordinate officer in the P W. D. for wrong- 
ful dismissal i^ainstthe 6k>vemment, in which 
it was admitted that there was no time of 
service fixed, and in which the plaintiff put 
in a memo, of agreement between himself and 
the Government, stipulating tiiat he should 
give six months' notice of his intention to 
leave the service of the Government, held, 
that the hiring was indefinte; and that 
although the plaintiff had bound himself 
to give six months^ notice prior to leaving 
their service, there was no corresponding 
obligation on the Government to give notice 
before dismissing him. The Government, 
however, would not be allowed to exercise 
this power capriciously, or to the damage of 
the servant. An indefinite hiring in India 
does not mean a hiring for a year. The mere 
payment of wages monthly is not enough 
to show that a hiring is a monthly hiring. 
HuoHES V. The Secbetaby of State fob 
India in Council - - - - vii 688 

MAUBASI TENUBE 

See Enhancement of Bent. 
Title. 

MEASUBEMENT OF LANBS. 
See Appeal. 

2. Might of zemindar — Lakhiraj —Jieng, 

Act VI of 1862, s. 9.] A zemindar is not 
entitled to measure the lands of a lakhirajdar 
holding a rent-free tenure within the limits 
of his estate. Ranolal Sahu v, Siali Dhab 
Das - - - - - - ill Ap. 27 

8. Pmeer of Collector to detennine stan- 
dard of measurement — Beng. Act VI of 
1862, ««. 9, 10, and 11.] In an application 
for assistance to measure the land of a ryot, 
under s. 9, Beng. Act VI of 1862, the 
Collector has no power, under s. 11, to fix 
with what pole the measurement is to be 
made, but such questions are to be reserved 
for after-proceedings, when any action is 
taken upon the result of such measurement. 
Ramanath Bakhit v. Mughibam Para- 
MANIK - - - - - ill Ap. 63 

4. The Collector has no jurisdiction in 

an application by the zemindar, under s. 9» 
Beng. Act VI of 1862, for assistance to 
measure the holding of his ryot, to fix the 
standard of the pole with wMch Uie land is 
to be measured. Semble, — If the application 
had been under s. 10 of the Act, the 
Collector would have had jurisdiction to 
declare the length of the standard pole. 
Bbaja Kishob Sen v. Easim Ali iii Ap. 78 
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MEASITBEHENT OF JJLSJ>S— continued, 

6. Per Kemp. Pubab, Mitteb, and 

HooBHOUSE, JJ.— When the right of a pro- 
prietor to make, under s. 9, Beng. Act VI of 
1862, a measurement of a tenure, is disputed, 
solely on the ground that the pole with which 
the measurement is attempted to be made is 
not the standard pole of measurement of the 
perganna, as provided in s. 11, and the 
parties are at issue as to what is the 
length of the standard pole, the Collector 
has jurisdiction to enquire into and decide 
as to the true length of the standard pole. 
Couch, C. J., and Bayley, and Jaoksom, J J., 
pcntra, Mahmohini Chowdbain V Pebm- 
CHAND Roy - - - - vi P. B. 1 

0. Title — Posteuion — Peeeipt of rent."] 

Where a person sues to have the assistance 
of the Collector to measure lands, of which 
he alleges himself to be the proprietor by 
purchase, he is not entitled to have such 
assistance if his title is disputed, and if he 
is found not to have been in possession or 
in the receipt of rents from the dat« of his 
purcha^. Duroa Charan Mazumdab v. Ma- 
homed Abbas Bhuya - - - vi 861 

7. Benff. Act VI of 1862, # 9—Lakhlraj 

land.'] The defendant held land within the 
plaintiflTs patni, paying rent to the plaintiff, 
and also certain lakhiraj lands. The plaintiff 
applied to the Collector for permission to make 
a survey and measurement of the lands of 
the patni. He was opposed by the defendant, 
who objected to any survey being made of 
the lakhiraj land. &ld under Beng. Act VI 
of 1862, ss. 9 and 10, the plaintiff was not 
entitled to survey and measure the lakhiraj 
lands. Peabannamayi Debi v, Chandra- 

NATH CHOWDHBY - - - U S. N. V 

HEASUBEMENT, BIGHT TO, OF CO-SHABEBS 
IH UHDIVIDED ESTATE. 

See Beng. Act VIII of 1869, ss. 37 
and 38. 

HEBOEB — Collateral securities — Profnistorp 
note — Mortgage — Registration Act {XX of 
1866), s, 52.] £, executed and delivered to A. 
a promissory note, which was specially regis- 
tered under s. 52 of Beng. Act XX of 
1866. On the due date of the note, A. renewed 
the note in consideration of B.^s securing the 
debt by assigning to him, by way of mortgage, 
his (ii.^s) interest in certain landed property. 
ffeldt that A. could proceed in a summary way 
upon the note, notwithstanding the mortgage. 
Eamgopal Law v, Blaquiebe - i 0. G. 85 

MESVE PBOFITS 

See Act XXIII of 1861, s 11. 
Hindu Law, Stbidhak. 
Intebest. 
Limitation Act XIV of 1859, 

8. 15. 
Limitation Reg. Ill of 1793. 
Vendor and Pubchasee. 

2 Act XXIII of 1861, s. 11 — Civil 

Procedure Code^ 88, 196 and 197.] Mesne pro- 
fits are in themselves simply damages which 



MESHE V^OfV^— continued, 

do not exist as an obligation to be discharged 
until they have been awarded by a Court 
competent to do so. Therefore, according to 
8. 11, Act XXIII of 1861, mesne profits payable 
at the time of execution must mean mesne 
profits which have been at that time directed 
to be paid by a decree of Court. A. obtained 
a decree against B, for recovery of possession 
of certain property, and for mesne profits up 
to the date of the suit ; but the decree was 
silent as to mesne profits after that time. 
Heldy A. was not barred, by the' provisions of 
8. 11 of Act XXIII of 1861, from bring- 
ing b suit against B. for mesne profits during 
the time l£at A, was kept out of possession 
after the decree. Habamohini Chowdheain 
V. Dhanmani Chowdhbain - - i A. G. 138 

8. — Decree for poeeeeeion—Act XXIII 
of 1861, #. 11.] A,y in execution of a decree of 
the lower Court against B., obtained possession 
of certain land therein mentioned. On appeal 
by B,y the High Court reversed the decree of 
the lower Court, and ordered restitution of 
the property to B, ; but no mention of mesne 
profits was made in the decree. B. then sued 
for recovery of mesne profits for the period 
during which A. had been in possession. Held^ 
that such a suit would not lie. The question 
of mesne profits ought to have been decided 
in execution under s. 11 of Act XXIII of 1861. 
Shib Nabayan Pohbaj v. Kishob. Nabayan 
POHBAJ - - - - - i A. G. 146 

4. Upanchowki or istemraH tenure.'] 

A. sued B. for possession with mesne profits <A 
a share in certain talooks, allegfing that he 
purchased it in execution of a decree, ^.proved 
that he held the lands under an upanchowki 
title. The lower Court, however, awarded to A. 
mesne profits for six years. Held, that B. 
having proved his upanchowki title, A. could 
only be entitled to a share of the upanchowki 
jamma which was not of the nature of mesne 
profits, but of rent ; and therefore, a suit to 
recover that could not be brought in the Civil 
Court. Shib Kumab Joti v. Kali Pbabad 
Sen -• - - - - - i A. G. 167 

5. Cultivating ryot ejected by zemin- 
dar.'] When a cultivating ryot is ejected by 
his zemindar, the mere rent of the land rea- 
lized by the zemindar from another tenant is 
not necessarily the measure of the damage 
sustained by the ryot and recoverable by him 
as mesne profits. Bhibo Chandba Mozoom- 
DAB V. Bamundab Mookebjbe - ili A. G. 88 

6. Act XIV of IS^d—Limitation—Sutt 

for possession.] In a suit instituted after Act 
XIV of 1859 came into force, mesne profits 
can only be recovered for the six years next 
preceding the institution of the suit. A regu- 
lar suit for mesne profits will lie after a sait 
for possession, if in tiie latter salt no question 
of mesne profits was raised or decided. 
Pbatap Chandba Bubua v, Swabnamayi, 

[ill Ap. 81 

7. Decree-holder in possession — Rents 

due precious to his possession.] When a decree- 
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MBSHE VROFTTS^iwntinved, 

holder obtains possession of an estate in exe- 
cution, he is not at liberty to sue the ryots 
for rente falling due before the date of his 
taking possession. His proper course is to sue 
the late wrongful possessor for mesne profits, 
including the rents. Umes Chandba Roy v. 

SUASTIDHAB MOOKERJEB - - iil Ap. 99 

8- Suit for mesne profits and possession — 

Cinl Procedure Code, ss. 2, 7» and 196— ^o^ 
XXlIIof 1861, *. 11.] The plaintiff brought a 
suit for possession of land with mesne profits. 
The suit was dismissed. He appealed on the 
question of possession only, and obtained a 
decree for possessidn without any mention of 
mesne profits ; and afterwards, in execution of 
the decree, he obtained possession of the land. 
Ueld^ the plaintiff could afterwards bring his 
suit to recover mesne profits from the date of 
decree for the period of six years next before 
the commencement of the suit, exclusive of 
the period during which the plaintiff was in 
possession. Ss. 2, 7, and 196 of Act VIII 
of 1869, and s. 11 of Act XXIII of 1861 
were no bar to such suit. Pratap Chandba 

BUBUA t?. SWARNAMAYI ; SWABNAMAYI V. 

Pratap Chandra Burua - - iv F.B.118 

9. Act XXIII of IS61, s. W^Execution 

of decree — Decree for posseesian. ] Where, in a 
suit for land, the Court decreed to the plaintiff 
possession of the land, but made no decree in 
respect of mesne profit^,— A^W, the plaintiff 
could not, under ss. 11 <5f Act XXIII of 
1861, obtain an order from the Court executing 
his decree declaring him entitled to any or 
what amount of mesne profits. Under s. 11 
the question must relate to something com- 
prised in the decree. Ekowbi Singh v Bi- 
jaynath Chattapadhya - - iv A.C. 111 

10. Exeoutwn of decree of Prity Coun- 
cil — Decree for possession. \ — When the Privy 
Council declares an appellant entitled to real 
property, of which he was out of possession, 
and directs the High Court to make the en- 
quiry necessary to ascertain what is comprised 
therein, and to proceed in the suit as upon the 
result of such enquiry may appear to be just, 
the High Court, on being applied to for execu- 
tion, ought, b€«ides giving possession, to ascer- 
tain and award mesne profits up to the date of 
giving possession. Lilanund Singh c. Luckim- 
PUB JSiNO - - - - V P.C. 606 

11. Fxeeutiofi of decree made on compro- 

ffiijtc — Procedure — Possession.'] i/. sued his 
brother C. for possession of certain lands. D. 
and 6'. came to an amicable settlement, one of 
the terms of which was that 6*., during his life, 
should retain possession of certain of the lands, 
and that, after his death, they should pass to 
B. A decree was given in accordance with 
the terms of the compromise. On C.V death, 
his widow refused to put D. in possession of 
the lands. D. sought to obtain possession of 
the lands, with mesne profits, by executing the 
decree under the compromise against C.'s 
widow. Held, that he ought to proceed by 
regular suit. Taha Mani Dasi v. Radha 

JlMAN MUSTAFI - - - - Vi Ap. 142 



ICESHE TROTlTS-^oontinued, 

12. Cause of action — Limitation.'] The 

cause of action in respect to mesne profits 
accrues on the date on which, but for the fact 
of dispossession, the plaintiff would have been 
entitled to receive them. Lakhi Kant Das 
Chowdby V, Ram Dyal Das - - v Ap. 61 

18. Pight to mesne profits^ Co-sharers.] 

Plaintiff and defendant and certain others were 
co-sharers of an abad. liiach agreed to culti- 
vate certain portions, and afterwards to give 
up any excess laud cultivated by him. De- 
fendant cultivated 399 bigas in excess of his 
share. Plaintiff sued him and got possession 
of the excess land on payment to the defend- 
ant of a compensation for the expense of culti- 
vation, and then brought his suit for mesne 
profits. Ueld. that he was not, under tlie 
circumstances, entitled to mesne profits. Deb- 
nab ayan Deb r. Kali Das Mitteb, ?i Ap. 70 

14. Regs. XV of 1793 and I of 1798.] 

A. granted a zuripeshgi lease of certain lauds to 
the defendants for a fixed term, which was to 
continue after the expiry of the term sO long as 
the money advanced remained unpaid. Shortly 
afterwards A. evicted the defendants and sold 
the land to C. and D. The defendants sued A., 
C, and />., and obtained a decree for possession 
and mesne profits. They never got possession, 
but they recovered the mesne profits from A, 
On the expiry of the lease, 6. and D. were held, 
iu a suit brought by them, entitled to redeem. 
Held, the defendants were not liable, under Reg. 
XV of 1793 or I of 1798, to account for the mesne 
profits which they had recovered. Wuzker- 
00NNI88A V. Bebee Saeedun - Sttp. Yol. 618 

16. Default caused by act of another party 

— Limitation Act XIV of 1869 — Assam — Suit 
\ for partition.] Where a purchaser of a four- 
anna share was kept out of possession of a 
portion of the property sold, and having re- 
covered judgment in a suit brought for posses- 
sion and mesne profits against the vendor, an 
arrangement was come to pending appeal, that 
within a year the parties should appoint an 
arbitrator to fix on the shares and make a 
division, and in default of such appointment 
an application should be made to the hakim ; 
but that if no such application was made with- 
in the year, and a suit should be subsequently 
brought, the party suing should lose his right 
to mesne profits, — held that, under the circum- 
stances, the defendant having prevented the 
plaintiff from making the necessary applica- 
tion within the year, and proceedings having 
gone on for years to carry out the partition, 
the plaintiff was, on the termination of those 
proceedings, entitled to sue for mesne profits. 
Where proceedings were going on to effect 
a partition, the right to particular properties 
being in dispute, — hvld, that the right to 
mesne profits accrued at the termination of 
those proceedings, and that the party impro- 
perly kept out of possession was entitled to sue 
for all mesne profits during the period of his 
non-possessicn, subject to any grounds which 
the defendant could show which would entitle 
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a Court of equity to deprive the plaintiff of his 
rights. In a suit brought in January, 1862, res- 
pecting property situated in Aseam , mesne profits 
for twenty-eight years, prior to 1854, were de- 
creed subject to any equitable claims for de- 
ducting any portion, Act XIV of 1869 not 
applying to Assam previous to July, 1862. 
Where, in a suit for partition, it appeared 
that the vendor of the portion sued for had 
kept the vendee out of possession, the vendor, 
though liable for mesne profits, .was not in the 
position of trustee of the rents for the party 
kept out of possession. Nil Kamal Lahubi 
r. SRIGUN0MAJ4I Dbbi - - vii P.O. 118 

la. Principle of calculating— Suit by 

eultlvaior^damagts.^ Where the plaintiff, 
who was a cultivator, sued for possession of 
certain land, of which he had been disposses- 
sed by the defendant, with mesne profits, and 
the Judge gave him a decree for possession, 
and as to mesne profits decreed that the plain- 
tiff should have the actual profits realized from 
the land, and if that could not be ascertained 
(as to which the burden of proof, he said, 
should be on the defendant), then, according lo 
the capabilities of the soil in an average 
season, making the deductions necessary on 
account of the bad seasons, expense of cultiva- 
tion, rise and fall of prices, and cost of seed ; 
and in the case of indigo, the value of the raw 
produce and not of the manufactured article : 
it was heldy that the principle on which da- 
mages were awarded was a correct principle, 
where the plaintiff was himself a cultivator. 
Watson v. Pyaki Lal Shaha - - vii 175 

Saudamini Debi c. AlNANd Chandra Hal- 
dab - - - - - vii 178 note 

17 Suit for — Liability of ijaradar under 

an ijara granted by party In wrongful possejt- 
*f<?/t,] A suit for mesne profits held to lie 
against a party who took an izara pending 
litigation, though the decree for possession 
with profits was asrainst the izaradar^s landlord. 

BiDYAMAYI DKBLA CHOWDHBAIN V. RaM LaL 

MisaBB - - - - - viiiAp. 80 

18. Calculation of— Cultivation of lander 

by person in wrongful posse* sion.'] When a 
person in wrongful possession of land has him- 
self occupied and cultivated it, the proper 
principle on which the amount of mesne profits 
is to be calculated is to ascertain what would 
have been a lair and reasonable rent for the 
land if the same had been let to a tenant 
during the period of the unlawful occupation 
by the wrong-door. AsMUT Kooeb o. Indur- 
JKET Kooeb - - - Sup. VoL 1008 

BiNDABUN CHUNDBB SiBCAB v. RoBEBTS, 

[Sap. VoL 1004 note 

10. Prior suit for possession rrUhout 

mesne profit s.'^ A party can bring a suit for 
mesne profits after he has obtained a decree 
for possession in a prior suit, in which no pro- 
vision had been made in the valuation of the 
suit for mesne profits. Shivasundabi Dkbi r. 
Ramsuamayat Kuumi - - i S. H. iii 
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20. Execution of decree — Interest J] In 

construing the provisions of s. 11, Act XXIII 
of 1861, notwithstanding certain earlier deci- 
sionft to a contrary effect, all the Indian High 
Courts have now recognized it to be settled 
law that, where the decree is silent touching 
interest, or mesne profits, subsequent to the 
institution of the suit, the Court executing the 
decree cannot, under the section in question, 
assess or give execution for such interest or 
mesne profits, but that the plaintiff is at liberty 
to assert his rights thereto by a separate suit. 
The Judicial Committee of the Privy Coun- 
cil, although of opinion that, if the matter had 
been res integra^ the provisions of the section 
might have admitted of a different interpreta- 
tion, being unwilling to run counter to a long 
and concurrent course of decisions of the In- 
dian Courts in what is really a mere matter of 
procedure, accepted this construction of the law 
as binding. The plaintiff obtained a decree 
for the possession of certain lands, with 
mesne profits up to the date of suit No 
claim was made in the plaint for mesne pro- 
fits accruing due after the date of suit, and 
the decree was silent in respect thereof. An 
appeal against the decree having been brought 
by the defendant, execution was, from time 
to time, stayed by the Court on the defen- 
dant giving security, to abide the event of 
the appeal, for the execution of the decree, 
and for payment of the mesne profits accru- 
ing, while the plaintiff remained out of i)ob- 
session. The decree having been confirmed 
on appeal, the plaintiff applied for execution 
in respect of the interim mesne profits. Held 
in the Court below, that, as these were not 
provided for by the decree, they could not, 
under s. 1 1, Act XXIII of 1861 , be awarded in 
execution, but must be made the subject of a 
separate suit. Held by the Judicial Com- 
mittee, that the proceedings whereby the 
defendant led the Couii) to stay execution and 
continue him in possession, laid him under an 
.obligation to account in the suit for the mesne 
profits which he engaged to pay ; and that this 
obligation was capable of being enforced by 
proceedings in execution, notwithstanding the 
construction given by the Court to s. 11 ; since 
even if the defendant's liability to account 
were not to be considered " a question relating 
to the execution of the decree," within the 
meaning of the section, he was. in any case, 
precluded by the ordinary principles of estoppel 
from contending that the mesne profits in 
question were not payable under the decree. 
Sadasiva Pillai V, Ramalinga Pillai, 

[XV P. 0. 888 

MESNE PROFITS, SUIT FOB. 
See Res- Judicata. 
Speclal Appeal. 

MILITABT AUTHORITIES, JUEISDIOTION OF. 
iS^tf JUBISDICTION OF CBIIIINAL COUBT. 

MILITABT OFFIGEB. 

See Sebvicb op Summons. 

Small Cause Coubt, Mofusbil 
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MINISTEBIAL OFTlCtSL, OSDEB OF KA0I3- 
TRATE DISMISSING. 
See Appeal. 

HUrOB. 

See Act XL of 1858. 
guaedian. 

Hindu Law, Partition. 
SUCCB88ION Act, ss. 2 & 3. 

2. Sale in execution of decree — Usv/nt-c- 

tuary inoHgage — Right of purchaser.'] ' The 
acte of a minor are only voidable, and not 
absolntely void. The purchaser of the right, 
title, and interest of a judgment-debtor sued to 
obtain immediate possession of the property 
purchased at a sale held in execution of a 
decree, after setting aside an usufructuary 
mortgage executed by the judgment-debtor 
while a minor, fields tiiat the sale in execution 
merely transferred to the purchaser the rever- 
sionary right of the judgment-debtor in the 
property, after the satisfaction of the usufruc- 
tuary mortgage, and not the right to set aside 
an act done during minority. Held that, until 
a transaction by a minor was avoided by some 
distinct act on attaining majority, it must be 
considered valid. Hari Rah v. Jitan Ram, 

[ill A. G. 426 

8. Act XL of 1858, *. ^—Suit of sinall 

value.'] A suit can be prosecuted or defended 
by a relative on behalf of a minor without a 
certificate under Act XL of 1868 when the 
subject-matter of the suit is of small value. 
A suit to recover real and personal property of 
the value of Rs. 7,260 was allowed to be prose- 
cuted by the brother of a minor on behalf of 
himself and his minor brother, under Act XL 
of 1858, s. 3. Nabadwip Chandra Sirkar p. 
Kalinath Pal - - - - iii Ap. 180 



4. Application for cuetody of viino^ 

daughter — Act XL of 1858, * 2 — Priticipal 
Oitil Court of orig inal jurisdiction.] An appli- 
cation was made to a Munsif for the custody of 
a minor daughter, which, on appeal to the Civil 
Judge, was dismissed. On appeal to the High 
Court, held, all the proceedings must be quash- 
ed. The application should have been made in 
the principaJ Civil Court of original jurisdiction 
in vie district. Harasundari Baistabi v. 
Jayadurga Baistabi - - - iv Ap. 86 

5. Custody of ^Habeas Corpus^ return to.] 

A girl under 16 years of age has not such a 
discretion as enables her, by giving her consent, 
to protect any one from the criminal conse- 
quences of inducing her to leave the protection 
of a lawful guardian ; but where the return to 
the writ of habeas corpus stated that a girl was 
above the age of sixteen (though her mother 
stated her to be of the age of thirteen years and 
nine months), the Court held-, that she was of 
yeais of discretion to choose for herself under 
whose protection she would remain. Queen v. 
Vaughan ; In the matter of Ganksh Sun- 

DARI DEBI - - - - - V 418 

In the matter op Khatija Bibi - v 567 

8. Sale by guardian — Suit on majority to 

set aside sale-^Rtfund of sale-proceeds.] The 
plaintiff on coming of age sued to set aside a 



sale of his ancestral property which had been 
made by his guardian during minority. No 
legal necessity was proved, but it appeared that 
he had had the benefit of the sale proceeds. A 
decree was passed in his favour, but subject to 
the condition that he should first refund the 
proceeds of sale. Paran Chandra Pal v. 
Karunamayi Dasi - - - - vii 90 

7. Suit by minor — Neat friend.] Plain- 
tiff being a minor his suit was not dismissed, 
but he was directed to appoint a next friend to 
sue for him. !Rollo v. Smith - i 0. G. 10 

8. Parties— Guardian— Act XL of iSbS, 

s, 3 — Declaratory decree.] In a suit to set 
aside " the allegation of the defendant that her 
son S. had been adopted by the father of the 
plaintiff, and had therefore inherited his pro- 
perty," the defendant was described in the plaint, 
as Jf. the mother of S. ; and subsequently the 
words " a minor " were inserted after the name 
of S. In the proceedings in the suit, the defend- 
ant designated herself as mother and gfuardian 
of 5., a minor, but there was nothing to show 
she had obtained a certificate of guardianship, 
or had been appointed guardian ad litem,. The 
two lower Courts gave a decree for the plaintiff. 
On special appeal to the High Court it was 
contended that S. ought to be a party to the 
suit. Heldy that the suit as it stood could not 
be treated as a suit against the minor: the 
minor ought himself to have been made and 
been described as defendant, some other person 
being named as guardian. If treated as a suit 
against M. only, it was wrongly brought, no 
suit to make any declaration as to the adoption 
could be brought against any other than S. 
himself. Mongola Dossee v. Saroda Dossee, 

[zii Ap. % 
MINOR, CUSTODY OP. 

See Habeas Corpus. 

MINOR, OBTAINING POSSESSION OF, FOR 
PURPOSE OF PROSTITUTION. 

See Penal Code, sa 372, 373. 

MINOR, PURCHASER FROM. 

See Limitation Act IX op 1871, b. 7. 

MINORITY, DISABILITY OF. 

See Limitation Act XXV op 1857. 
Limitation Act IX of 1859. 
Limitation Act XIV of 1859, 

8. 11. 
Limitation Act IX op 1871 , s. 7. 
MISAPPROPRIATION OF PROPERTY OF DE- 
CEASED. 

See Certificate op Administra- 
tion. 

MISCHIEF— Pfn/iZ Code, s. 425— Wrongful loss-^ 
Proof of title] The right to a fishery was in 
dispute between the zemindar of Bally and the 
zemindar of Moharajpore. The former obtained 
a decree in the Civil Court declaring the fishery 
to be his, in proceedings to which the latter 
was uot a party, and the servants of the Bally 
zemindar thereupon removed a bamboo bar, 
which the Moharajpore people had erected to 
prevent the passage of fish. For this they were 
convicted of mischief under the Indian Penal 
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Code, and panished by fine. Held, on refer- 
ence to the High Court, that the conviction 
could not stand, as the Moharajpore zemindar 
had not shown that he was legally entitled to 
the fishery, and as it did not appear that the 
defendants were acting otherwise than from a 
bond fide belief that the Moharajpore zemindar 
was encroaching on their master's rights. Ba- 

KAB HaLSANA 17. DiNOBAltDHU BiBWAS, 

[iii A. Cr. 17 

XISGHIEF B7 FIBE. 

See Attempt to commit Oppencb. 

MISDIBECTION BT JUDGE. 
See Revision. 

MISJOIHDEB. 

See Administration, Suit fob. 
Civil Pbocedube Code, a 8. 
Multifariousness. 
Slander. 

HISPBISION OF TBEASON. 

See Waging Wab against the 
Queen. 

XOFUSSIL COUBTS, POWEB OF.] Mofussil 
Courts have no power to make orders in 
jfoenam against persons not parties to a suit 
such as is possessed by the Orig^al Side of 
the High Court. Ramnidhy Koondoo v. Ra- 
jah Ojoodhyabam Khan - - zi Ap. 87 

HOKUBABI ISTEHBABI. 

See POTTA, CONSTBUCTION OP. 

HOKUBABI TITLE. 

See Fassession. 

HONET-DEGBEE. 

See Equity op Redemption. 
;Exbcution of Decree, 
mobtgage. 

HOHET HAD AND BECEIYED. 

See Limitation Act XIV op 1859, 
s. 1, cl. 16. 

2. Payment into Court by mortgagee 

vf amount of decree to prevent sale of mort^ 
gaged property — Voluntary payment.'] The 
defendant sued oue J, B.. P. in the Small 
Cause Court, and obtained a decree, in execu- 
tion of which he caused a steamer to be 
ettached as being the property of J. H. P. 
Thereupon the plaintiffs, sJleging themselves 
to be in possession of the steamer as mortgagees 
from J. H. P. J in order to obtain its release, 
paid the amount of the decree against «/. B, P. 
into Court, and the steamer was given up. 
Subsequently an order was made by the Couiii, 
on the application of the plaintiffs, that the 
money should remain in Court pending the 
result of a suit to be brought by them for its 
recovery. They, accordingly, brought a suit 
against the defendant. The Judge of the 
Small Cause Court found that «/. B. P. had no 
attachable interest in the steamer, and that the 
plaintiffs had paid the amount of the decree on 
compulsion. Beld, the plaintiffs could maintain 
the suit, although the defendant had not 
actually received the amount of the decree. 
HoBAN 0, Dew AN Ali Sibang viii 418 



MOBET PAID IB EXECUTION OF DECBEE, SUIT 
TO BECOVEB. 

See Act XXIII OP 1861, S. 11. 

MONET PAID TO SIBDAB AS WAGES OF COO- 
LIES. 

See Attachment. 

MONET PAID TO STAT FOBEGLOSUBE, SUIT 
FOB. 

See Attachment. 

MONET PATABLE BT INSTALMENTS. 
See Attachment. 
Bond. 

Civil Pbocedube Code, s. 206. 
Limitation Act XIV op 1859, 
s. 1, CL. 10, B. 20. 

MONET PATABLE ON DEMAND. 

See Hindu Law, Contbact. 

MOOKHTEAB— -4o^ XX of 1866, ss, U and 13— 
Practising without certificate.'] The writing a 
petition for a party who presents it in Court ia 
not acting as a mookhtear within the meaning 
of s. 11, Act XX of 1865 ; and the writer is not 
^iahle to punishment under e. 18 for practising 
as a mookhtear without a certificate. In bb 
Kali Chaban Chund - - - ix Ap. 18 

2. Act XX of 1866, *. IB— Suspension 

from practice.] Before making an order sus- 
pending a mookhtear from practisipg, the 
requirements of s. 16, Act XX of 1866, should 
be complied with by the Magistrate. In the 

MATTEB OF TRE PETITION OP GHOLAB KhAN, 

[▼i Ap. 88 

8. The High Court has power, under 

8 15, Act XX of 1865,. to suspend or dismiss a 
mookhtear from his office, when it sees '* reason- 
able cause," although he may not hare com- 
mitted any act of " professional misconduct " 
under s. 16. In the mattbb op the Petition 
OP Gholab Khan - - - - vii 179 

MOOEHTEAB, ADMISSION OF TITLE BT. 
See Pbincipal and Agent. 

MOOEHTEAB AND CLIENT. 

See Pbivileged Communication. 

MOOKHTEAB, GIVING COMMISSION TO. 

See Pleadeb. 

MOBTGAGE. 

jS"^^ Execution op Decbee. 

Limitation Act XIV op 1869, 

8. 1,CL. 12. 
MahomedanLaw, Endowment. 
Mahomedan Law, Pbe-emp- 

TION. 

Mebqeb. 
Onus Pbobandi. 

2. Agreement not to alienate — Ibrm of 

mortgage.] By an agreement reciting that A, 
had executed a bond in favour of B. for a cer- 
tain sum of money, A., " in order to repay the 
bond-money in the terms in the bond contain- 
ed," declared that, ** until the repayment of the 
money covered by the bond, he would not, from 
the date of the agreement, convey the property 
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mentioned therein to any one by deed of sale, 
or deed of conditional sale, or mokurari patta, 
pr deed of mortgage, or zur-i-peshgi tio«.a 
patta. Should he make any of these trans- 
actions in respect of the said lands, the instru- 
ment relating thereto shall be deemed invalid, 
and as executed in favour of nominal parties 
for evading pavment of the money covered by 
the said lands/' Held (Markby, J., doubting), 
that the instrument operated as a mortgage 
to A. of the lands comprised therein. No 
precise form is required to create a mortgage. 
Raj Kumar Ramoopal Nabatan Singh v. 
Ram Dutt Chowdey - - v F. B. 264 

8 Deedy comtrnction of—Bai-bil-w/rfa^ 

Foreclosure in the Central Provinces.'] By a 
bond dated 1 0th February, 1857, a certain village 
was mortgaged by one ^. to the appellants and 
their father as security for a loan ; the bond 
providing that, " if I fail to pay the money as 
stipulated, I and my heirs shall, without objec- 
tion, cause the settlement of the said village to 
be made with you." The interest of O. in the 
village was described as that of a malguzar, 
and his proprietary right therein was declared, 
by the Revenue Authorities shortly after the 
execution of the mortgage, but his payments of 
revenue being in arrear, the Board of Revenue 
granted a lease of the village for ten years to 
tiie appellants' father. The mortgagees in a 
suit on the bond obtained the following decree 
on 3rd November, 1860: — **Asthe defendant 
acknowledges the plaintiffs' claim, it is ordered 
that a decree be given to the plainti& for 
principal and interest and costs against the 
defendant and the mortgaged property." In 
proceeding's in the Civil Court taken under this 
decree, the mortgagees asked for poAsession of 
the village, and obtained, on 17th July, 1862, an 
order, in pursuance of which they were put 
in possession, an appeal by O. being rejected. 
O. took various steps to recover possession of 
the mortgaged property, or a declaration of his 
proprietary interest therein, but failed in his 
endeavours, an application for a grant of the 
proprietary right in the village, and an appeal 
from an order cancelling his patta, being 
rejected by the Revenue Authorities on 8th 
December, 1864, and 27th July, 1866, respec- 
tively; and on 12th August, 1867, O. conveyed 
the village by deed of sale to the respondents. 
In a suit brought by them to redeem the mort- 
gage and obtain possession of the property, — 
held, that the effect of the bond was to create a 
simple mortgage, and not a conditional deed of 
sale ; and that the proceedings taken under the 
decree of 3rd November, 1860, and the order 
made therein of 17th July, 1862, by virtue of 
which the mortgagees obtained possession of 
the mortgaged property, did not operate so as 
to extinguish the right of redemption. The 
rule that a bai-bll-wafa does not become abso- 
lute upon breach of the condition as to payment, 
without proceedings for foreclosure, obtains in 
the Central Provinces of India. Gokul Doss v. 
Kbipabam - - - - xiii P. C. 205 

4. Construction of jnortgage deed."] The 

following terms in a deed — " that, for the 
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security of the payment of this debt, the lands 
mentioned in this deed are pledged by me ; and 
that, until the principal money and the interest 
recited in this deed are paid off, I will not 
on any account transfer the property pledged 
to anybody by sale or hihabUnwaz, or gift or 
mortgage in any other way" — were h^ld to 
amount to a mortgage. Lala Ramdhari Lal 
r. Janesbab Dab - - - vi Ap. 14 

5. Agreement in petitwn creating a lien — 

Money -decree,] Where a suit was brought on a 
petition which the plaintiff contended created 
a mortgage lien on certain properly, the Court ^ 
found the document was executed by the mort- 
gagor with the consent of the mortgagee, and 
contained a clause by which the property was 
distinctly hypothecated to the plaintiff as a 
collateral security for the debt which the mort- 
gagor had contracted. Hrldy that the petition 
was a valid agreement between the parties 
creating a mortgage in favour of the plaintiff. 
Although a mortgagee has obtained a money- 
decree, he can bring a regular suit to enforce 
his mortgage lien. Duma Sahf v. Jkonaba- 
YAN Lal - - - - iv A C. 27 note 

6. Money-decreeJ] The taking a money- 
decree on a specially registered mortgage-bond 
under s. 53, Act XX of 1866, does not extin- 
groish the mortgagee's lien on the property 
mortgaged by the bond. There is no substan- 
tial (Sfference between the effect of an ordinary 
money-decree on the bond and a decree on the 
bond for sale of the mortgaged property, so 
that the remedy of the mortgagee is the same, 
so far as the parties to the suit are concerned, 
whether the decree be made under s. 53 or in 
a regular suit Where the property mortgaged 
has passed into the hands of third parties, there 
is nothing in the fact that the mortgagee had 
obtained a decree on the bond to prevent him 
from bringing a separate suit against the 
transferees. Em am Momtazooddebn Maho- 
med V. Rajcoomar Das; Haranchundeb 
Ghosb v. Dinobundhoo Bosb - xiv F. B. 408 

7. Effect of assignment of judgment- 

debt — Sale of property on whi4:h tftere is a lien — 
Civil Procedure Codcy s. 270.] A simple decree 
for money upon a bond by which immoveable 
property is mortgaged, carries with it a lien 
upon the property mortgaged, and that lien 
continues as an incident to the debt when it 
passes from a contract-debt into a judgment- 
debt, and it continues when such judgment- 
debt is subsequently assigned to a purchaser. 
An attachment under a money-decree on a 
mortgage bond and a mortgage lien cannot 
co-exist separately in the property hypothe- 
cated, and such an attachment must be treated 
when existing as an attachment for enforcing 
the lien. And if property subject to such lien 
is sold in execution of a decree while it is under 
attachment under the decree upon the mort- 
gage bond, the lien existing upon the property 
is transferred from the property to the pur- 
chase-money, and thereupon the property 
becomes thenceforth discharged from the lien. 
If after the rejection of a claim preferred by 
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the mortgagee, or person claiming the lien, no 
regular suit is brought under s. 270 of Act 
VIII of 1859 to enforce the lien, that lien is 
lost^ and the decree becomes thenceforth a 
mere money-decree discharged from any inci- 
dental lien. Nadib Hossbin v, Pbaboo Tho- 
VILDABINEE - - - xiv 425 nots 

8. Money-decree,'] A mortgagee who 

obtains a simple money-decree upon a bond by 
which property is mortgaged to hi^ as a colla- 
teral security, does not retain his lien on the 
property mortgaged after it has passed into the 
hands of third persons. Sawbuth Sing v. 
Bheenuck Sahoo - - xiv 422 note 

9. Suit to enforce a lien on land — Sale of 

nwrtgaged premises — Money -decree.'] A suit 
to enforce a lien on land wmch has been mort- 
gaged will lie, and the land as it stood at the 
time of the mortgage free from subsequent 
encumbrances may be sold, although a decree 
for money due upon the mortgage has been 
obtained, and the right, title, and interest of 
the mortgagor thereto has under such decree 
been once sold. Biswanath Mukhopadhya v. 
GossAiN Dass Babamadak - iii Ap. 140 

10. A. executed a bond in favour of 5., 

hypothecating certain immoveable property. 
B. recovered a money-decree against A. and 
caused the mortgaged property to be sold. 
H. became the purchaser at the sale in execu- 
tion, and was put in possession. C.^ who held 
possession of the property under a decree for 
foreclosure of a subsequent mortgage of 
the same property to him by A., brought a 
suit against B. for recovery of possession, and 
obtained a decree. B. then brought a suit 
against C to enforce his lien under the mort- 
gage bond, but it was held that the suit was 
not maintainable. KA.SIMANNI88A BiBi v. 
Hubannissa Bibi - - - vii Ap. 8 

11. Suit for m&ney-deeree on mortgage.] 

The plaintiff sued to recover a sum of money, 
with interest, on a mortgage deed, which con- 
tained the following clause : ** If , by sale of 
" the above land, the money receivable by you 
'* be not satisfied with charges, then you will 
** realize the proper amount by selling my 
*• other landed properties, to which I will 
" maker no objection or excuse." The plaintiff 
asked for a simple money-decree. The defen- 
dant had other landed property besides the 
property mortgaged. Held^ that the plaintiff 
was entitled to a simple money-decree available 
against his moveable property only. J06ES- 

WAB DUTT V. NiTAICnUND CHUCKEEBUTTY. 

[iv Ap. 48 

12. An application was made for leave 

to file a suit brought to recover the sum 
of Rs. 2,.S00 on a Bengali deed of mortgage, 
containing a provision that, '* if I should fail 
within the term of six months to pay off the 
whole of your money with interest, in that 
case you will have recourse to law, and by sale 
of the said huts, recover with interest the whole 
of your money. Should the whole of your 
money be not thereby realized, in that case you 
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will get it by sale of whatever other property 
I may have elsewhere. Should even then aU 
the money be not realized, I shall in that case 
be held responsible for the remainder, that is 
to say, I shall myself pay : if I should make 
any objection it shall be false and inadmis- 
sible." The plaint asked for a money-decree, 
Phbab, J., refused to admit the plaint. Uma- 
SUKDABI Dasi V, Umaghaban Sadkhan, 

[vi Ap. 117 

18. Lien — Priority — Money -decree.] 

The plaintiff had lent money to a Court Ameen, 
who mortgaged, as security for the repayment 
of the amount, certain fees due to him then in. 
deposit, and certain fees which might hereafter 
be deposited on his account. Those fees were 
subsequently attached by the defendant who 
had obtained a decree for rent against the 
Ameen. After that the plaintiff obtained a 
simple money-decree against the Ameen, and 
applied, in execution of his decree, to have the 
fees paid out to him, but his application was 
refused on the ground of the defendant's 
attachment. In a suit to recover the sums in 
deposit, and to have it declared that the plain* 
tiff's lien on them was prior to that of the 
defendant, held, that the plaintiff's mortgage 
gave him priority, and that he was not barred 
from bringing tiie present suit by his having 
already sued to recover the amount, and 
obtained a mere money-decree. Lala Tilak- 
DHABI Lal v. Fublono - - il A. C. 280 

14. Attachment — Lien — Priority — 

Fraud.] The plaintiffs advanced a sum of 
money on the security of a simple mortgage of 
a share in four talooks, and obtained a simple 
money-decree. They then caused the mort- 
gaged premises to be attached, but did not 
proceed to sale. Afterwards they negotiated 
a loan to the judgment-debtors from a third 
party, the present appellant, upon a simple 
mortgage of one of the same talooks, concealing 
the existence of their prior lien, and appro- 
priated the money so obtained in discharge of 
other debts due to themselves from their 
judgment-debtors. The appellant obtained a 
simple money-decree, and caused the premises 
to be attached and sold. Before the sale the 
plaintiffs gave notice of their lien, and in 
consequence the appellant purchased for a 
trifle. The plaintiffs brought the present suit 
for a declaration of their prior lien, and for a 
re-sale of the premises in satisfaction of their 
mortgage. The appellant contended in his 
defence that, as fraud was perpetrated by the 
plaintiffs in inducing him to make the loan 
without disclosing their prior lien, his mort- 
gage should have priority over theirs. Held, 
that the appellant must be considered as having 
the first incumbrance ; that the notice of the 
plaintiffs' mortgage given at the execution 
sale could only affect the appellant's title as 
purchaser. Priority as between the appellant 
and the plaintiffs in respect of incumbranceB 
already existing could not be affected by suc^h 
notice. Bhabat Lal Bhaoat v Gopai^ 
Saban Lal Bhaoat - - iii A. a ^ 

29 
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16. A. executed in faYoor of B. a simple 

mortgage of certain property. He afterwards 
executed in favour of C, a mortgage by bi- 
bil-wafa, or conditional sale, of the same 
property. C. obtained a decree for forecloeure, 
and got possession thereunder. B. then ob- 
tained a money-decree against A.^ and in 
execution seized and sold and became the 
purchaser of the said property, and was put 
into possession of it. On C. suing B. to recover 
possession, B, claimed to be entitled to hold the 
property by reason of the prior lien which he 
had under the simple mortgage. JJeid^ that 
as B. had only g:ot a money-decree and no 
declaration of his rights as mortgagee, he could 
not set up a prior Uen against C Kasimak- 

MIS8A BiBI V. HUBANNISSA BiBI - ii Ap. 6 

16. Purchase by mortgagee,'] K. D,, 

a Hindu widow, by deed, appointed R. 5. to be 
her g^eral mooktear, for the conduct of 
certain suits in her name, which were pending 
in respect of the estate of her deceased husband. 
By this deed, dated September 25th, 1858, she 
covenanted to repay him, within two months 
of the successful termination of the suits, ** all 
moneys pcoperly disbursed by him on her 
account, &c.," and also to pay him an additional 
sum as remuneration to himself. R. S. entered 
on the conduct of her business, and advanced 
certain moneys on her account ; and in Octo- 
ber, 1859, K. D. executed in his favour a second 
deed, by which she mortgaged to him her share 
in the estate of R, H.^ deceased, which was in 
the hands of his executors, " and my decrees, 
24 and 25, in the Zilla Court, and the decree in 
the Supreme Court, and the right and interest 
of all the said decrees and all other real and 
personal properties belonging to the said 
estate.'* By a decree of the High Court of 
28th July, 1862, in one of the suits brought 
by K. 2)., the estate of R. H. was declared to 
consist of a share of a certain talook. of a thare 
of a house in Calcutta, and of a certain sum of 
money ; and K. D. was declared to be entitled 
to one moiety thereof. K. D. afterwards 
obtained an order for possession, and held 
possession of the said talook until August. 
1866. R. 8. continued the conduct of K. D.'s 
business, and advanced more money on her 
account, in respect of which, on May Slst. 
1865, he brought a salt against her; and on 
September 21st, 1865, obtained a decree in his 
favour. Under this decree he attached the 
right, title, and interest of K. D. in the estate 
of R. H. ; and on 25th June, 1866, it was 
put up for sale, and purchased by R. S. himself. 
In a suit brought by AT. J), against R. S, 
among other things for an account, field, 
that R. S was a trustee for K. I)., in respect 
of her share in the estate of H. H,, which he 
had purchased in execution of his decree. 
Kamiki Debi V, Ramloohan Sibkab - V 450 

17. Execution of decree — Snbeeqtient pur- 

ehaeer — Money-decree.'] When a person to 
whom property is pledged for a debt obtains a 
simple money-decree against his debtor in 
respect of the debt, he cannot execute that 
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decree against the properly pledged, where it 
is in the possession of a subsequent honB, fide 
purchaser. Gupinath Sino v. Shso Sahat 
SiNO -_---. Smp. VoL 72 

18. Madrae tare of mortgage — Right of 

redemption^Reg. XVII of 1806] In a suit 
instituted in 1853 to redeem a mortgage con- 
taining a clause making it an absolute sale in 
default of redemption by a certain date, hsld^ 
that in the Madras Freadency effect must be 
given to that clause, the Reg. XYII of 1806 
not being applicable. Pattabhiramieb r. 
Venkatabow Naickbn - vii P. C. 136 

19. Usufructuary mortgage — Suit for 

redemption on deposit of baUmee due.] A. 
executed an ikrar by way of mortgage, where- 
by it was stipulated that B., the mortgagee, 
was to remain in possession of the mortgaged 
premises for a period of eight years ; that the 
amount due was to be paid off from the usu- 
fruct ; and that if at the Expiry of that period 
any sum should remain due under the ikrar, 
A, was to pay the same. In a suit for redemp- 
tion brought before the expiry of the period 
mentioned in the ikrar on deposit of the 
amount due thereunder, — ?ieldy that the suit 
would not lie. Chandba Eumab Banebjee r. 
IBWAB Chundea Newgi - - vi 662 

But see Dlndoyal Shah v. Oanesh Mahatun 
(vi 562 note;, which, however, was decided 
on the supposition that j4he mortgage was 
executed previously to Act XXVIII of 1855. 
SuBJAN Chowdhbt V. Imambandi Begum, 

• [vi 566 noU 

20. Right to redeem by deposit of prin- 

eipal — Possession of mortgagee.] On a question 
of the right of a mortgagor to redeem by de- 
posit of the principal sum due only, the length 
of possession by the mortgagee is ImmateriaL 
Abdulla Khan «. Upendba Chandba, 

[vi Ap. 5S 

21. Reg. I of 1798 — Reg, XVII of 

1806, s. 1^ Redemption J right of] WTiere 
money was paid into Court by a person 
alleged to be a mortgagor of certain property 
after notice of foreclosure, without any actual 
restriction being placed on its being paid over 
to the alleged mortgagee, but the payment was 
made with a notice in these words : *' I have 
shown the mortgage to be false and fraudu- 
lent, and to set aside the kobala and to get back 
the money I shall hereafter institute a regular 
suit;" it was held that Regs. I of 1798 and 
XVII of 1806, s. 7, did not apply to such a 
case. Such payment gave no right to redeem. 
Abdool Rahman i;. Eistolall Ghose. 

[Sup. Vol. 598 

22. Redemption, right of] A. granted a 

zur-i-peshgee lease of certain lands to the de- 
f endajits for a fixed term of years, which was 
to continue after the expiry of the term so 
long as the money advanced remained unpaid. 
Shortly afterwards A. evicted the defendants, 
and sold the land to C. and D. in the proportion 
of twelve annas and four annas. The defeu- 
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dants sned all the three, and obtained a decree 
for possession and mesne profits. They never 
got back possession, but recovered the mesne 
profits from A. On the expiry of the term of 
the lease, C, and D. each brought a8ult|to redeem 
his own share of tiie estate tUter payment into 
Court of the money advanced in amounts pro- 
portionate to the share of the land purchased 
by each. The two suits were heard together. 
Held, they were entitled to redeem. WuzUR- 

OONNKSSA V, BEBEB SAEEDUN ; JOYMUNOUL 

SiNOH o. Bebee Sabedun - Sap. Vol. 618 

28. Redemption qf a portion of mort- 
gaged property — Purchaeeof portion (f equity of 
redemption ky mortgagee,'} B. mortgaged to 
iV. certain property, of which N, caused a 
moiety to be sold in execution of a money- 
decree against i2., and himself became the 
purchaser. The moiety was sold subject to N,*s 
mortgage in satisfaction of another decree, and 
purchajwd by L, iV., in exercise of his rights 
as mortgagee, attached and proceeded to sell 
the share of L, in the portion purchased by 
him, and L. thereupon, with a view to stay 
the sale, deposited an amount proportionate to 
the share held by him. The sale, however, 
was allowed to proceed. Held, in a suit brought 
by L. against iVl to set aside the sale, he was 
entitled to a decree. Nathoo Sahoo v, Lalah 
AmeebChand - - - - ZV808 

24. Purchase of equity of redemption — 

Principle of tacking — English law.'] In 1840, A. 
mortgaged certain lands to B , which he had 
granted in patni at a rent of Rs. 145. Subse- 
quently, in September, 1844, A, granted a fresh 
patni at a reduced renfr of Rs. 90 ; and on the 
9th October. 1844, A. mortgaged the same lands 
to C. In 1856, C, obtained a decree for the 
redemption of the mortgage to -ff., and he paid 
off the debt to B. : but it did not appear that 
he took an assignment of the mortgage for the 
purpose of keeping it on foot as a security 
against incumbrances created by A. subse- 
quently to the date of that mortgage, and prior 
to that of the mortgage to himself ; and in 
1862, he obtained a final decree for foreclosure 
against A, In a suit by C. to set aside the 
lease of September, 1844, — A^/rf, that it was valid 
and binding upon him. Semble. — The English 
principle of tacking does not apply to mort- 
gages of land in the mofussiL Gaub Nara- 
YAN Mazumdab V, Bbaja Nath Eundu 
Chowdhby ----- - v468 

26. Tacking— English law.'] The Eng- 
lish law of tacking is not recognized in the 
Courts of this country. Udaya Chandba 
Rana v. Buajahabi jAitA - ii Ap. 46 

26. Foreclosure — Purchaser of share of 

m4)rtgaged property.] A mortgagee sold part 
of the mortgaged property and then foreclosed, 
his purchaser being no party to the foreclosure 
proceedings. The mortgagee and purchaser 
afterwards sued for recovery of possession of 
the mortgaged property after foreclosure. 
Held, that the purchaser could maintain his 
suit, although he had not been a party to the 



l^OmQkQtl^— continued, 

foreclosure prooeedings for' the recovery of the 
mortgaged property, which had been purchased 
by him. The foreclosure conferred an absolute 
title to the whole property mortgaged on the 
mortgagee and anybody claiming under him. 
Raj Chandba Poddbb v. Manobaha, 

[iii Ap. 148 

27. — - Deposit of mortgage debt — Reg. 
XVfl of ISOe, s. 7.] Under s. 7, Reg. XVII 
of 1806, if a mortgagee has obtained posses- 
sion at any time before a final foreclosure 
of the mortgage, the mortgagx>r*s payment 
or tender of the principal sum due under the 
mortgage debt saves his equity of redemp- 
tion. Held, that the section applies where the 
mortgagee has obtained a decree for possession 
and wasilat. whether he executes it or not. 
Sakbiman Diohut V. Dhabam Nath Tewabi, 

[iii A. C. 141 

28. Reg. XVII of 1806, *. 7 — 

Foreclosure of entity of redemption—** Stipu- 
lated period. "] By a mortgage in the English 
form, the defendants conveyed certain proper- 
ty to the plaintiff, subject to the proviso that, 
in the event of the defendants paying to the 
plaintiff the principal sum on the 4th Septem- 
ber, 1868, and in the meantime paying interest 
on that sum half-yearly, with annual rests, in 
case of default of such payment, then the 
plaintiff should re-oonvey the property. The 
defendants failed to pay interest ; and on the 
4th December, 1866, the plaintiff applied to the 
Judge of Chittagong for foreclosure ; there- 
upon notice, under s. 8 of Reg. XVII of 
1806, was issued, and served on the defendants. 
On the 15th April, 1868, this suit was instituted 
by the plaintiff for the establishment and con- 
firmation of absolute purchase, and to obtain 
possession of the mortgaged premises. Held, 
that the suit was not maintainable Reg. 
XVII of 1806 applied to this mortgage ; and* 
under that Regulation, the mortgagee could 
not apply for foreclosure until the time 
agreed upon for repayment by the mortgagor, 
—that is, the " stipulated period," referred to 
in s. 7,— and the mortgagor is entitled to one 
year's grace frdm notification of the applica- 
tion for foreclosure made after that date. 
Sabasibala Debi v. Nand Lal Sen - v 389 

29. Ihreclosure— Purchaser from mort- 
gagor— Adverse possession.] Where a party bond 
fid-e purchased from another, as his own pro- 
perty, land in fact mortgaged, and obtained 
possession and mutation of names, his title was 
held to be adverse to that of the mortgagee. 
Foreclosure proceedings in the Supreme Court 
as to mof ussil property, to which a purchaser 
from the mortgagor is not made a party, can- 
not affect that purchaser. Bbaj anath Kundu 
Chowdby V, Khilat Chundea Ghose, 

[Tiii P. C. 104 

80. The possession of a purchaser at a 

sale in execution oi a decree without notice of 
a mortgage of the property is adverse to the 
mortgagee. Anand Mayi Dasi v. Dha- 
bendba Chandba Mookbbjee - viii P. C. 122 
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XORTOAOE — eantinved. 

81. Suit for /orfioUnnre of property partly 

in Calentta and partly in mofiitHl^ The Higrh 
Coart in a suit for f orcloenre of property partly 
in Oaloatta and partly in the mof assil has no 
power to follow the procedure prescribed by 
Reg. XVII of 1806, which relates to the 
foreoloBure of property in the mofussil ; but it 
is bound to see that the defendant i^ not, by 
reason of the suit being brought in the High 
Court, deprived of any substantial advantage 
which he would have had if the suit had been 
instituted in the mofussil Court. Bank of 
Hindustan, China, and Japan v, Nundo- 
LOLL Sen - - - - - xi 301 

82. Reg. XVII of 1806, «. S— Legal re- 

presentative — Aitignce of vwrtgagor^Notice of 
foreclosure.'] A purchaser of the rights and 
interests of the mortgagor is a legal represen- 
tative within s. 8, Reg. XVII of 1806, and 
notice of application for foreclosure must be 
served on him. Colam Dustaoib Khan t?. 
JooAi Singh - - - - i S. N. iii 

88. Under s. 8, Reg. XVII of 1806, 

a mortgagee is bound to serve notice of fore- 
closure upon the assignee of the mortgagor, 
whether such assignee be of the whole or a 
portion of the mortgaged premises, and whe- 
ther or not notice of the assignment has been 
given to the mortgagee or not. Ganqa Go- 
bind Mandal v. Bani Maj)hab Ghosb, 

[iii A. C. in 

84. The assignee of a mortgagor, though 

purchaser of only a portion of the mortgaged 
property, is his " legal representative," within 
the meaning of s. 8, Reg. XVII of 1806, 
and as such entitled to notice of foreclosure. 
Shbo Golam Singh v, Ramboop Sinoh, 

[xT 84 note 

85. Purchaser from mortgagee.'] Pro- 
perty in the mofussil which had been mort- 
gaged in 1862 to C. by a deed in the English 
form containing the usual power of sale on 
default of payment, and again in 1864 to T. 
by deed of conditional sale, was sold by C. 
under the power of sale and purchased by N. 
Previously to the sale, T. had foreclosed. In a 
suit for possession of the property brought by 
the widow of T. against J^\ and the mortgagor, 
it appeared that no notice of foreclosure had 
been served on iV. Jleld^ that iV. was entitled 
to such notice by the fact of his purchase, 
whether he had obtained possession or not, and 
that no notice having been served upon him, 
the suit was not maintainable against him. 
Bhaxoomutty Chowdrain V, Pbehohand 

NeOGKB - - - - - XV 88 

86. Notice of forfclos^ire — Allonranoe of 

time hy mortgagee beyond year of grace.] A 
mortgagee having issued notice of foreclosure 
on the mortgagor, allowed him six months* time 
in which to redeem, shortly before the expiry 
of the year of grace. The mortgagor died, and 
the mortgagee sued to recover the property. 
Jhld^ that fresh notice of foreclosure on the 
legal representative of the mortgagor was not 
necessary, the requirements of the law in the 



issue of the notice and the expiry of the year 
of grace having been oomplied wi&. Bajsloor 
Rahim v. Abdullah - - - ii 8. E. ▼ 

87. Service of notice — Sufficiency of,] 

Where notice of foreclosure was shown to hare 
been served according to the usual course of 
business in the SheriflTs office, the Court pre- 
sumed that a copy of the application had been 
duly served therewith ; but where it appeared 
that, according to the practice of the High 
Court, mention of the application would have 
been made in the order if it had accompanied 
the notice, and no such mention was made, the 
Court refused to make such presumption. 
DeNONATH GaNQOOLT r. NUBSING Pboshad 
Da88 ------ xiv 87 

88. Accounts — Interest — ^9* ^^ 

of 1793, s. 10— 'Suit for redemption,] Where a 
mortgage deed stipulates for interest at 9 per 
cent., but other and collateral deeds, forming 
part of the same transaction, provide for fur- 
ther profits to the mortgagee, — held^ that the 
mortgagor cannot, unless there be a positive 
legal enactment to that effect, be heard to 
plead that the written engagement, though 
not extending to the whole profit stipulated, 
must be adhered to as against the mortgagee, 
though the mortgagor may go beyond it to 
show the full extent of the profit, and so to be 
relieved from the consequences of his actual 
contract. The mortgagee may retain his 
pledge until he has received out of it hia debt 
with interest at 12 per cent., the maximum 
allowed by s. 10 of the Reg. XV of 1793. 
In a suit for redemption, on the gpround that 
the debt has been satisfied with interest, the <mN« 
is on the plaintiff. A mortgagee is not an 
assurer of the continuation of the same rate of 
profit as his mortgagor was able to raisa 
Hence an estimate of the rental preceding 
the mortgagor's possession is not sufficient proof 
of the profits in his time. The nature of the 
acoounts which a mortgagor may call for from 
the mortgagee, explained. The mortgagee need 
not personally attest the accounts, if he has no 
personal knowledge of them. Presumptions 
against mortgagees for non-productions of 
accounts must have reasonable limits, and not 
be mere conjectures or based on inexact data. 
Shah Makhanlal v. Sbikbibhna Sing, 

[ii P. C. 44 

89. Mortgagee in possession — Mode 

of taking accounts — Interest — Reg. XV of 
1793] In taking the accounts as between a 
mortgagor and a mortgagee in possession, the 
interest may be set off from time to time 
against the rents and profits, the mortgagee 
only accounting to the mortgagor for any 
rents, profits, and interest on the same which 
he may have received over and above the in- 
terest due to him upon the debt. Radha- 
benodb Misseb t;. Kbipamoyeb Dabbb, 

[x P. C. 886 

MORTGAGE BT HINDU PURDAH LADY. 
iSce Evidence. 

Pabol Evidbncb. 
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XOBTOAOE BT XEMBEB OF JOIHT HIVDU 
FAMILY. 

See Hindu Law, Joint Family. 
Limitation Act XIV of 1869, 

S. 1, OL. IS, & 8. 5. 
Vendor and Pubohaseb. 

MORTGAGE DEBT, APPOBTIOBMENT OF DE- 
CREE ACGOBDIVG TO SHABE OF PBOPEBTT 
PUBCHASED. 

See Contribution, Suit fob. 

MOBTGAGE, PBOPEBTT SOLD SUBJECT TO. 

See Civil Procedubb Code, b. 270. 

MOBTGAGE, SUIT BT PUBOHASEB TO BECOVEB 
MONET PAID ON. 

See Vendob and Pubchaseb. 

MOBTGAGED PBOPEBTT. SUIT BT MOBTGAGEE 
AGAINST PUBCHASEB OF. 

See Limitation Act XTV of 1859, 
8. 1, CL. 12. 

MOBTGAGED PBOPEBTT, SUIT BT MOBTGAGOB 
FOB. 

See Limitation Act XIV of 1859, 
a 1, CL. 15. 

MOBTGAGEE IN POSSESSION. 

See Limitation Act XIV of 1869, 

8.2 

MOBTGAGEE IN POSSESSION, SUIT FOB SUB- 
PLUS COLLECTION AGAINST. 

See Limitation Act XtV op 1859, 
8. 1, CL. 16. 

MOBTGAGEE, SUIT BT, AGAINST MOBTGAGOB 
AND PUBCHASEB OF MOBTGAGED PBO- 
PEBTT. 

See Dbcbee. 

MOBTGAGOB AND MOBTGAGEE. 

See Equity of Redemption. 
Pabties to Conyeyance. 

MOBTMAIN, STATUTES OF. 
See Will. 

MOTHEB, POWEB OF, TO BIND SONS. 
See Guardian. 

MOTIONS, TAKING FUBTHEB EVIDENCE IN. 
See Practice. 

MOVEABLE PBOPEBTT. 

See Small Cause Court. Mofussil. 
Small Cause Court, Prehi- 
dency Towns. 

MOVEABLE PBOPEBTT, EXECUTION OF WAB- 
BANT AGAINST. 

See Civil Procedure Code, 8. 233. 

MULTIFABIOUSNESS. 

See Administration, Suit fob. 
Civil Procedure Code, s. 7. 

2. Joinder of different caneet of MJtien 

against different parties.'} Under five different 
pattas, A. granted to B. patni leases of five 
different mehals. The rents of the inehals 
falling into arrear, the mehals were sold on 
two different dates. A. purchased two of the 
mehals, C. purchased two of the mehals, and 
D. purchased one of the mehals. In a suit 
brought bj B. against A,,, d and i>., to set 
aside the sales on the ground of irregularitj, 



MULTIFABIOUSNESS— cimltiMMNl. 
held, the suit was bad for multifariousness, 
and must be dismissed. Imbit NatH Jha v, 
Roy Dhunpat Sino - - - iz d41 

8. Rejeetion of plaint^ A plaint 

against several defendants for causes of action 
which have accrued agtdnst each of them sepa^ 
rately, and in respect of which they are not 
jointly concerned, should be rejected. Raja 
Eam Tewari v. Luohmun Prasad, 

[Sup. Vol. 781 

4. A suit against five defendants, in- 
cluding claims of the most miscellaneous 
character against each defendant, was dis- 
missed by the first Court on the ground of 
multifariousness. The Subordinate Judge, on 
appeal, held that plaintiff was in any case 
entitled to a decision on one of his claims ; and 
further held that the suit was not multifarious. 
Held on special appeal, that the Court could 
not select one claim on which to proceed when 
plaintiff insisted on pressing all. Held fur- 
ther, that the plaint was multifarious; and 
the suit was properly dismissed by the first 
Court Manibuddebn Ahmed d. Bam Chand, 

[ii A. C 841 

6. ^— When a plaint discloses different 
causes of action against different parties, it it 
bad in law, and the suit is not maintain* 
able. Sabat Soondbby Debi t?. Subjukant 
AcHABJi Chowdhby - - - ii Ap. 68 

MULTIFABIOUSNESS. DISMISSAL OF SUIT FOB. 

See Res- Judicata. 

MUNICIPAL COMMISSIONEBS, SUIT AGAINST, 
FOB LAND. 

See Brno. Act III of 1864. 
Res-Judicata. 

MUNSIF, DISMISSAL OF. 

See English Committee. 

MUBDEB. 

See Unlawful Assembly. 

8. — — Death caused by snake-oharmers—^ 
Culpable homicide.'] Certain snake-charmers, 
by professing themselves able to cure snake- 
bites, induced several persons to let themselves 
be bitten by a poisonous snake. From the 
effect of the bite, three of these persons died. 
Held, that the offence was murder under 
clauses 2 and 3 of s. 300 of the Penal Code, 
unless it could be brought within the 5th 
exception to that section. If the prisoners, 
really believing themselves to have the powers 
they professed to have, induced the deceased to 
consent to take the rislf of death, the offence 
would be culpable homicide not amounting to 
murder. Queen v. Punai Fattama, 

[iii A. Or. 26 

8. Cfrave and sudden provocation — 

Culpable homicide.'] Culpable homicide not 
amounting to murder is when a man kills 
another being deprived of self-control by reason 
of grave and sudden provocation. But when 
the act is done after ^e first excitement had 
passed away, and there was time to cool, it is 
murder. Queen v. Tasik Sheikii iv A. Cr. 6 
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XtntDEB ' continued. 

4. Culpable homicide.'^ Golpable homi- 
cide and murder distinguished. Quebn v. 

GOBACHAND GOPE - - Sup. Vol. 448 

ff. Insanity — Unsoundness of mind as 

absolving a man from the oonseqaences of 
death oaused by him observed upon. Queen o. 
NoBiN Chundeb Banebjee - ziii Ap. 20 
MUTINY ACT, s. 99. 

See Small Cause Coubt, Mofusbil. 
MUTUAL DEALINGS 

See Limitation Act XIV op 1869, 
8. 8. 
MUTWALLI, SUIT TO REMOVE. 

See Act XX OF 1863. 

HADI BHAEATI. 

Set ACCBETION. 
*" NATIVE STATE. OE PRINCE IN ALLIANCE." 

See Civil Pbocedube Code, s. 177. 
NAVIGABLE RIVER, RE-FORMATION IN. 

See Accbbtion. 
NAZIR, LIABILITY OY— Attachment of pro* 
perty in execution of decree — Failure to return 
property attached on satisfaction of decree 
^Beng. Act V of 1863, ss. 4 4- 8.] In a snit 
brought against the plaintiff in the Collector's 
Couit for arrears of rent, a decree was obtained, 
and a warrant was issued for the attachment 
of certain moveable property belonging to the 
plaintiff. The warrant was addressed to the 
nazir of the Collector's Court, and was by him 
delivered to one of the registered peons of the 
Court for execution. The peon reported to the 
nazir that he had attached the property in 
question, and had placed it in charge of certain 
persons, whose receipt for it he produced and 
filed. Subsequently, the plaintiff paid the 
amount of the decree into Court, and an order 
was made releasing his property from the 
attachment. A peon was sent to restore the 
property to the plaintiff, but the persons in 
whose charge it was said to have been left 
alleged that they had never taken possession of 
the property, and the peon was unable to 
restore the property to the plaintiff. In a suit 
brought by the plaintiff against the nazir to 
recover the property or its value, — Jieldj that 
the nazir was not liable, Beng. Act V of 1863 
having altered the relation which formerly 
existed between the nazir and the peons of the 
Bevenue Courts, and put them in the position 
of paid servants of Government. Kalee 

COOMAB ChATTEBJEE V. SIDDHE88UB MUNDUL, 

[xi 266 
NAZm, MISAPPROPRIATION BY. 

See SUBETY. 
NECESSITY FOR ALIENATION. 

See Hindu Law, Alienation. 
Hindu Law, Endowment. 
Onus Pbobandi. 
NEGUGENCE. 

See Beng. Act VI of 1863. 
Bill of Lading. 
Landlobd and Tenant. 
Railway Company. 
Zemindab, Duty of. 



NEW TRIAL. 

See Revision. 

Small Cause Coubt, Mofussil. 
Small Cause Coubt, Pbesi- 
DENCY Towns. 

NONACCEPTANCE. 

See CONTBACT. 

NONAPPEARANCE, DISMISSAL FOR. 

See Civil Pbooedube Code, s. 217. 

NONAPPEARANCE OF DEFENDANT. 

iS6<r Civil Pbocedube Code, ss. Ill 
AND 119. 

NONAPPEARANCE OF INSOLVENT. 

See Insolvent Act, s. 86. 

NONAPPEARANCE OF PLAINTIFF. 

See Civil Pbocedube Code, s. 110. 

NONAPPEARANCE OF PROSECUTOR. 
See Complaint. 

NONDELIVERY. 

See Bailment. 
Contbact. 

NOTES OF EVIDENCE. 

See High Coubts' Cbiminal Peo- 
DUBE Act. 

NOTICE OF ABANDONMENT. 
See INSUBANCE. 

NOTICE OF ACTION. 

See Beng. Act VI op 1863, s. 226. 

NOTICE OF DISHONOR. 

Sec Bill op Exchange. 
Hindu Law, Contbact. 

HUNDI. 

Mahomedan Law, Bill of 
Exchange. 

NOTICE OF ENHANCEMENT. 

See Enhancement of Rent. 
Kabuliat, Suit fob. 

NOTICE OF EXECUTION. 

See Execution of Decbeb. 

Limitation Act .XIV of 1859, 
s. 20. 

NOTICE OF FORECLOSURE. 
See MOBTGAGE. 

NOTICE OF FORECLOSURE, SERVICE OF. 
See Keg. XVII op 1806, a. 8. 

NOTICE OF PRIOR CHARGE. 

See Vendob and Pubchaseb. 

NOTICE OF RELINQUISHMENT. 

See Beng. Act VIII of 1869, s. 20. 

NOTICE OF TITLE. 

See Vendob and Pubchaseb. 

NOTICE TO QUIT. 

See Landlobd and Tenant. 

'* NOW ON HER PASSAGE,** MEANING OF. 
See Chaeteb-pabty. 

NUISANCE — Public nuisance — Prescriptirr 
right."] No length of enjoyment can legalise 
a public nuisance. The Municipal Commis- 

SIONEBS OF SuBUBBS OF CALCUTTA V. MAHO- 
MED ALI - - . . _ yii 400 
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ISVlSABCZ—continued, 

a. Criminal Procedure Code {Act XXV 

of 1861), «. ^2— Act X of 1872, *. 518— i2it?flZ 
USdt — P&jcer of Magistrate,'} A Magistrate 
has power, under s. 62 of Act XXV of 1861, to 
prohibit a particular landholder from holding 
a h&t on a particular spot on a particular day, 
at least for a temporary period, if he is satis- 
fied upon reasonable grounds that the order is 
likely to prevent, or tends to prevent, a riot or 
an affray. In the matter op the Petition 
OF Bykuntram Shaha Roy - x F. B. 484 

8. When two h&ts or markets were held 

on the same day on adjacent pieces of land, 
and it was shown to lead to riots and affray, and 
annoyance to persons lawfully employed in their 
usual avocations that they should be so held, 
an order by the Magistrate, under s. 62 prohi- 
biting the parties from holding the h&ts dn the 
same day, was held to be a proper order under 
8. 62, Act XXV of 1861. QUBKN v. Kalika- 
PBASAD - - - - ▼ Ap. 82 note 

4. Act XXV of 1861, e. i04:^Jitdicial 

order — Power of revision by High Conrt."} Ai» 
order of a Magistrate under s. 62, Criminal 
Procedure Code, e.g. prohibiting one of two 
rival proprietors of two different hftts from 
holding his h&t on certain days of the week 
in order to prevent obstruction, annoyance, and 
injury, is not a judicial order ; and is, there- 
fore, not open to revision by the High Court 
under s. 404, Criminal Procedure Code. Phear, 
J. (dissenting.) Queen r. Abbas Ali Chow- 
DHRY - - - - - Ti F. B. 74 

fi. Bemoval of nuisance — Power of Magis- 
trate.'] Under s. 62 of the Code of Criminal 
Procedure, a Magistrate has no power to issue 
an order ex parte to cut down trees on the 
representation of a party supported by the 
report of the police that the existence of 
the trees was a nuisance. Queen v. Ram 
Chandra Mookebjee - - - "^ v 181 

6. Prohihitory order — Procedure ] Un- 
der s. 62 of the Code of Criminal Procedure, a 
Magistrate cannot pass a prohibitory order 
without having previously issued a rule to 
show cause why the order should not be passed. 
Queen v Rai Lachmipat Singh - v Ap. 81 

In re Kalidas Bhattacharjee, 

[v Ap. 82 note 

7. Criminal Procedure Code {XXV of 

1861), *. 62— Act X of 1872, s. 51S— Power 
of Magistrate — Procedure — Report of police.]' 
There is nothing in s. 62, Criminal Procedure 
Code, to justify a Magistrate in making an 
order under that section on the mere report of 
a police officer. Queen v. Bhyro Dayal 
Singh - - - - - iiiA.Cr. 4 

8. Trespass by cattle — Penal Code^ 

s. 188.] A Magistrate issued an order warning 
owners of cattle to take proper care of them ; 
and that in case of disobedience or neglect 
they would be punished according to law ; and 
did punish them for disobedience under s. 188 
of the Penal Code. Eeldy that the Magistrate 
was not competent, under s. 62 of the Code of 
ximinal Procedure, to pass such an order. 



ISiVl^KSC^— continued. 

The order contemplated under that section i» in 
the nature of an injunction, and such an order 
passed by a Magistrate would not be legal. 
The conviction under s. 188 of the Penal Code 
was therefore illegaL In the matter of 
Amiraddi - - - - ii A. Cr. 45 

». Penal Code, s. 289.] An order by a 

Magistrate prohibiting the straying of ca^le 
witSiin certain local limits is not an onler within 
the meaning of s. 62 of the Code of Criminal 
Procedure. There can be no conviction for 
disobedience of such order under s. 289 of the 
Penal Code. Queen v, Mozajpar Khalifa, 

[izAp. 86 

10. Order to destroy tank.] The defen- 
dant had made a tank in the bed of a khal by 
throwing two bunds across it, and on complaint 
to the Magistrate, he, finding that the tank had 
been in existence only for about six years, 
passed an order under s. 62, Act XXV of 1861, 
directing the defendant to destroy the bunds, 
on the ground that they were an obstruction 
to the enjoyment of the river by the public 
in the rainy season ; and that the bunds inter- 
fered with the drainage of the country and 
tended to the injury of the crops and of the 
inhabitants. The High Court held, that s. 62 
did not authorize the passing of such an order. 
Queen v. Oolah Darbesh - i S. V. zzvii 

11. Criminal Procedure Code {Act XXV 

of 1861— 67t. XX, ssSOSSl^— Order of Magi*. 
trate)j Judicial order — Procedure.] A proceed- 
ing under Chapter XX of the Criminal Pro- 
cedure Code, if regular and such as the law 
prescribes, is a judicial proceeding ; but a 
Magistrate does not act legally under it, if he 
does not first call on the person with whose 
property he proi)06es to interfere to appear and 
show cause. Collector of Hooghly v. Tarak 
Nath Mukhopadhya - " vii449 

12, Slaughter house.] The condition and 

the conduct of an old-established slaughter- 
house were proved to be, in fact, an offensive 
nuisance and dangerous to the health of the 
neighbours ; but t^e evidence did not show it 
was in a worse condition than at any time since 
its establishment; the occupiers, when sum- 
moned, refused to ask for a jury under s. 310, 
Criminal Procedure Code. Heldy the Magis- 
trate was justified in suppressing the '* trade 
or occupation " under s. 308. Municipal 
Commissioners of the Suburbs of Calcutta 
V, Mahomed Ali - - - vii 499 

18. When a Magistrate, under s. 308, 

Criminal Procedure Code, has ordered the 
suppression of a trade or occupation as a 
nuisance and injurious to the health of the 
community, the High Court will not interfere, 
xmless they find either that there was no rea- 
sonable evidence before the Magistrate of the 
trade being injurious to the health and com- 
fort of the community, or that the cause shown 
was such as ought to have satisfied the Magis- 
trate that his order for suppressing the trade 
was not reasonable and proper. The Court 
take the findings of act by the Magistrate .to 
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HUISAHCE— rfi M tinned, 

be ooneot, tmlefls they see that there is not 
on the reoord any evidence to warrant snoh 
findings. Mukicipal (Dommissionebs foe the 
Suburbs of Calcutta v. Amanat Ali, 

[viifiie 

14. Criminal Procedure Code, as. 308, 404 

— Thor&iighfare — Obstntciimij removal of — 
Powers of MagistraU.'] Where, in a proceed- 
ing before a Magistrate under s. 808 of the Code 
of Criminal Procedure, for the removal of an 
obstruction from a thoroughfare, or public place, 
the accused appears and shows cause, it is the 
duty of the Magistrate to enquire whether 
there is a thoroughfare or public place, and 
whether there is an obstruction. If the Magis- 
trate makes the enquii^ upon evidence before 
him, he does not act without jurisdiction, or in 
excess of jurisdiction. The High Court cannot 
set aside his order except for an error in law, 
or an excess of jurisdiction. It is not a 
ground for interference that the Magistrate 
has come to an erroneous decision upon the 
evidence. Angelo v, Cabgill - ix 417 

15, — '-'Criminal Procedure Code (Act XXV 
of 1861), *. SOS— Order made without recording 
evidence.'] Where the Magistrate, on the re- 
port of the Civil Surgeon of the district, pass- 
ed an order under s. 808, Act XXV of 1861, 
that the defendants should appear and show 
cause why certain tanneries should not be re- 
moved as being a nuisance and injurious to 
health, and after the defendants had shown 
cause, the Magistrate went himself to the place 
and thereupon made his former order absolute, 
the High Court, on an objection that the order 
was not legal, it having been made without 
recording legal evidence, refused to interfere. 
Queen v, Ala Buksh - - vii 482 note 

16. • Criminal Procedure Code (Act XXV 

of 1861), M. 62 and SOS— Order to prevent ob- 
struction— Act X of 1872 ss. ^ISand 621] 
When a case falls both under s. 62 and 
under s. 808 of the Criminal Procedure Code, 
the order of the Magistrate ought not to be 
absolute in the first instance. He should 
give the defendant an opportunity to show 
cause against the order. iScmble. — Whether a 
case comes under either of these two sections 
or under both, the order of the Magistrate 
ought to contain a clear statement of the 
facts upon the basis of which the Magistrate 
has made the order. In the Matteb of 
Habimohan Malo - - - i A. Cr. 20 

HUISAHCE, LIABILITY FOR. 

i^e Railway Company. 

VniSANCE, SUIT FOR INJUNGTIOV TO BES- 
TBAIH. 

See Railway Company. 

OATHS ACT (Z OF 1878), u. 6 and 18 — Omis- 
xion to take evidence on oath or affirfnation.'] 
The word " omission " in s. 13 of Act X of 
1873 includes any omission, and is not limited to 
accidental or negligent omissions. Jackson, J. 
dissented. Queen v, Sbwa Bhogta, 

[xiv F. B. 294 



OATHS ACT (Z OF 1878), is. 6 and IS^eontd. 

2. 8. 13 of Act X of 1873 does not ren- 
der the evidence of a child of nine years of 
age inadmissible, if the evidenoe has been 
advisedly, and not by an omission, recorded 
without any oath or afltoiation. Queen v. 
Anunto Chuckebbutty - xiv 295 note 

8. Competent witness:'} The accused 

was charged witl; throwing B. and C. down 
a well. She was charged with the murder 
of B. under s. 302 of the Penal Code, and 
on that charge she was tried and acquitted. 
Thereupon fie Joint Magistrate, without 
holding any f urthur preliminary enquiry, com- 
mitted her on a charge under s. 307, of 
attempting to murder C. The only eye-witness 
of the offence according to the Sessions Judge, 
was a child, and as she did not understand &e 
nature of an oath or solemn affinhation, her 
evidence was taken on simple affirmation. 
The jury found the prisoner guilty and she 
was sentenced to ten years' transportation. 
Held, that the omission to administer either an 
oath or solemn affirmation, although know- 
ingly made, did not render the child's evidence 
inadmissible. Queen v. Itwabya xiv M 

OBJECTION TAKEN FOB THE FISST TDfE ON 
APPEAL. 

See Appellate Coubt, objection 
taken fob the fib8t time in. 
jubisdiction. 

Pbtvy Council, Pbacticb op. 
OBSTRUCTING NAVIGATION— 5<?»^. Act V of 
1864.] To render a person liable to punish- 
ment under s. 16, Beng. Act V of 1864, for 
obstructing the line of navigation of a (Govern- 
ment canal, it must be shown that he wilfully 
obstructed the navigation. Queen v. Eabil 
Manji - - - - - iiA.C.2S 

OBSTRUCTING ROAD, SUIT FOR. 

See Jubisdiction op Civil Coubt. 
Possession, Obdeb op Cbiminal 
Coubt as to. 

OBSTRUCTION, REMOVAL OF. 
See Nuisance. 

OCCUPIERS AND OWNERS, FINE IlfPOSED ON. 
Sre Beng. Act III of 1864, s. 67. 

OFFENCE COMMITTED DURING JUDICIAL PRO- 
CEEDINGS. 

See Cbiminal Pbocedube Code (X 
OF 1872), SB. 436 AND 436. 

OFFENCE COMMITTED ON THE HIGH SEAS— 
Punishment — Procedure — European British 
subject— 7 Will, IVy and 1 Vict, c, 86, s, 2— 
14 and 16 Vict., c. 19, s. b— Jurisdiction — Act 
XIII of 1885.] In prosecuting a British sub- 
ject for an offence committed on a board 
British ship upon the high eeas, — held (1) 
(dubitante Pheab, J.) that he must be charged 
with an off mice under English law ; (2) that 
the punishment must be according to English 
law ; (3) that the trial must be according to 
the procedure of the local Court. Therefore, 
where a British subject was charged before the 
High Court with having committed an offence 
under 7 Will. IV., and 1 Vict., o. 86, s. 2, mx 
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OFFEVGS COMHITTBB OH THB HIGH SEAS— 

oontinmd, 
board a British ship, npon the higrh seas, 
within the admiralty jarisdiotion of the Court, 
and found guilty of an offence under 14 and 
16 Vict, 0. 19, 8. 5,— ^W, tliat the conviction 
was good, and that the prisoner would be 
rightly punished with rigorous imprisonment, 
which is defined by s. 53 of the Indian Penal 
Code to be equivalent to imprisonment with 
hard labor, and that the trial had been rightly 
proceeded with under Act XIII of 1866. 
QuBBN D. Thompson - - - i 0. Cr. 1 

OFFEVGS, SPECIFIGATIOH OF. 

See Wakbant of Abbbst. 

OFFEB MADE WITHOUT PREJUDICE. 
See Wbittek Statement. 

OFFICES ACTIH6 IH TWO CAPACITIES. . 

See JuBiSDicTioN of Cbiminal Coubt. 

OFFICIAL ASSI6HEE, PKI0KIT7 OF. 
See Insolvency. 
Insolvent Act. 

OFFICI&L LETTEHS. 

See Evidence, Cbiminal Cases. 

OMISSION TO TRT MATERIAL ISSUE. 
See Review. 

OVUS PEOBANDI. 

See Act X OF 1859, s. 2$^ 
Benami Pubchase, 
Bill of Lading. 
Champebtt. 
Escheat. 

Hindu Law, Joint Family. 
Landlobd and Tsnant. 
Limitation Act X of 1859. 
Limitation Act XIV of 1859, 

s. 1, CL. 12 ; CL. 13. 
Malicious Pbobecution* 
Pabdanashin Women. 
Penal Code, s. 498. 

S. ^— Oivil Procedure Code, t. 246 — Claim,'] 
The plaintiff sued to establish his right to a 
decree, of which he stated he was the assignee, 
and which he alleged the defendant had seized 
and sought to sell as the property of the plain- 
tiff's assignee. The defendant admitted the 
assignment, but alleged that it was a> fraudu- 
lent transaction, ffeld^ the onus was on him 
to prove that the transaction was not a bofid 
fide one. Lalbehabi Dutt r. Sbinath Moo- 
KEBJEE - - - - iii A. C. 78 note 

8. Cw\l Procedure Code,s.2i6 — Claim — 

Deed of sale.'] A decree-holder caused the 
right, title, and interest of his debtor in certain 
land to be attached in execution. A claim was 
preferred under s. 246, Act VIII of 1859, by a 
previous purchaser, but was rejected. In a suit 
thereupon instituted for confirmation of posses- 
8ion on reversal of the order, the defence was 
that the purchase was benami. ffeidj the onus 
was on the plaintiff to make out his case. 
Mahima Chandba Eundu v. Nubuddin, 

[iii A. C. 70 

4. In a suit brought to establish the 

plaintiff *B right to certain property after an 



ONUS VROBASDl—eofUinMsd. 

order against him under s. 246, Act VllI of 
1869, the defendant admitted that the property 
had been in the possession of the person 
against whom the plaintiff had obtained his 
decree, but stated that it bad passed to him by 
conveyance executed by that judgment-debtor 
in his favor: the plaintiff alleged that this 
deed of sale was fraudulent and void. Heldf 
the onus was on the plaintiff to show that the 
deed was not bond fide, and not on the defend* 
ant to prove the actual execution of the deed. 
Lala Budba Pbasad v. Binode Ram Sen, 

[iii A. C. 71 nota 

6. — Claim — Attaohmewt — Civil Prooe» 
dure Code, «■ 246.] Where a claim was made 
under s. 246 of Act VIII of 1859, by a third 
party, to some timber, which had been attached 
by a prohibitory order under s. 234, — held per 
Peacock, C. J., L. S. Jackson, Phbab, and 
Macphebson, JJ. (Mitteb, J., dittenting) 
the claimant must begin. The onus is on hua 
to prove that the goods attached were his pro- 
perty, or in his possession, and therefore not 
in the possession of the judgment-debtor. His 
evidence must be confined to proving his own, 
claim, and he cannot be allowed to show a title 
in a third person with whom he has no con- 
nection. Held (per Mitteb, J.) that, on thd 
proper construction of the words " proceed to 
investigate the same with like powers as if the 
claimant had been originally made a defend- 
ant" the onus of proof as against the claimant 
is on the decree-holder. Mto Kali Debi v* 
Kripanath Roy (viii W. R. 868) overruled* 
NoA Tha Yah v, Bubn - - ii F. B. 91 

6. Suit for deolarisHon of 2Ule— Civil 

Procedure Code, #. 2i6^JBquitablc rioht.] Cer- 
tain property belonging to one ^wasmort* 
gaged bv him in 1810 and 1818 to O., under 
form of conditional sale. S, had three sons, 
IT, A., and iV:, and in 1819 he sold the property 
included in the mortgages of 1810 and 1813 to 
his sons, ff. and A, In 1820 ff. and A. entered 
into a fresh arrangement with O., who accepted 
from them a fresh mortgage of tiie property 
in lieu of those of 1810 and 1818, and of this 
mortgage in 1831 he obtained a decree for 
foreclosure. Subsequently, the Government 
resumed the property and settled it with O.'i 
widow as representing the proprietor, and the 
plaintiff afterwards purchased a one-third share 
of the estate. The defendant was the holder 
of a decree o43tained in 1836 against the heirs 
of S. on a money debt of S.^ and in execution 
of that decree he, in 1866, caused the rights of 
N, in the property to be attached and sold, and 
himself became the purchaser. On attachment, 
the plaintiff preferred a claim to it under a. 246, 
Act VIII of 1859, but it was disallowed. In 
a suit by the plaintiff praying for his right of 
ownership and possession, which was menaced 
by the defendant's decree and sale, held, the 
onus was on the defendant to show that he had 
an equitable right which he could assert against 
the plaintiff. Shubfun BiBEB v. Collector 
of {5ABUN- - - - - zii 66 ttott 

80 
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- 7, — Ex0CHtion sale — Suit to set aside 
sale — Bond fides."] In execution of a decree, 
the jadgn^^ent-debtor^B right, title, and interest 
in a certain property was attached. The 
plaintiff thereupon preferred a claim under 
conveyances from the judgment-debtor ; but 
it was rejected, and the property was sold. 
The judgment-creditor purchased the same at 
the auction and sold it to the defendant, who 
ousted the plaintiff, who thereupon sued to 
recover possession under his conveyance. Held, 
that the onus was not entirely on the plaintiff 
to prove the bona fides of the sale, but that the 
Evidence adduced by the defendant should be 
examined also. Sbimati Debi v, Madan Mo- 
han Sing - - - - ii A. C. 326 

8. Claim — Dispossession — Act Vlll of 

1869, *. 280.1 One shareholder, being dispos- 
Bessed by the other of a certain jalkar in 
execution of his decree, brought a suit under 
s. 230, Act VIII of 1859, alleging that the 
jalkar had been a part of their joint mehal ; 
and that, on partition thereof, the jalkar was 
left ijmali. The decree-holder set up that the 
jalkar had been formed after the partition, 
and by diluvion of one of his own villages. 
Held, that the onus was upon the claimant to 
prove his case. Udai Taba Chowdrain v. 
Khaja Abdul Gani - - iii Ap. 90 

. 9. Title — Possession.'] In a suit to re- 
cover possession of certain property, on proof 
that the plaintiff had been dispossessed by a 
i>enamidar, in whose favor a conveyance had 
6een executed by the plaintiff's father, — held, 
^at the presumption arising from the defend- 
ant's recent and unexplained possession being 
tebutted by the plaintiffs prior continuous and 
peaceful possession, the defendant must show 
affirmatively that his title was a valid one, and 
eould not raise the defence that the plaintiff 
was prevented from showing it to be invalid. 
Mahesh Chandra Banebjek «. Barada 
Debi - - - - - ii A. C. 274 

10. Suit for possession — Title.'] In a 

suit to recover possessh^n of land and wasilat 
under a ganti jama, which had originally 
belonged to the defendants, the main question 
was as to ten katas, of which possession by 
teceipt of rent only was claimed from the 
defendants, whose dwelling-house was thereon. 
The defendants alleged that the ten katas 
were not included in the ganti jama un- 
der which plaintiffs claimed. J7f W, that the 
onus was on the plaintiffs to prove that the 
ten katas were included in the ganti jama 
under which they claimed. It was not on the 
defendants to show the extent of that tenure 
while it was in their possession and when it 
was transferred to the plaintiffs, although the 
fact was one peculiarly within their know- 
ledge. GiRDHAR Hari r. Kalikant Roy 
Chowdhry - - - - iii A. C. 161 

11. Sait for closing new road and open- 
ing old one — Title,] In a suit for closiug a 
new road opened by the defendants through 
jthe land of the plaintiff, and for opening an 
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old road which had been closed by the defend- 
ants, held, that the only question which 
can be tried in the suit is, whether the defend- 
ants have trespassed on the land of the 
plaintiff by opening a road. The onus is upon 
the plaintiff to prove that the land belongs to 
him. UiRA Chand Banerjee v. Shaua 
Chaban Chatterjee - - iii A. C. 361 

12. Suit for declaration of titU — Pro- 

duction of title-deeds.] The plaintiff sued 
for declaration of her title to property, of 
which the defendant was in possession, but of 
which she produced the title-deeds in favor of 
herself. IJcld, the onus was on the defendant 
to disprove the plaintiff's title. Swarnamayi 
Raue v. Srinibash Koyal - - vi 144 

13. Avction-pvrcluistr at sale for 

arrears of revenue — Incumbrances — Title — Pos* 
session.] In a suit by an auction-purchaser of 
a permanently settled estate io recover certain 
jalkars. of which the defendants had been 
admittedly in possession for nearly fifty years, 
and which they claimed as incidents to a 
tenure which existed before the date of the 
permanent settlement, it was licld, that the 
onus was on the plaintiff to prove his title 
affirmatively. Forbes i;-. Meeb Mahomed 
HoosEiN - - - - xii P. C. 210 

14. Suit for possession and to have 

deeds declared' fraudulent — Purchaser,] The 
plaintiff executed- a deed of sale of a moiety 
and a lease of the other moiety of certain pro- 
perty to B. B. instituted a suit under s. 15, 
Act XIV of 1859, which was dismissed. B, 
then returned the deed of sale and lease to A., 
with the following endorsement under his 
signature, — *' returned, no claim." A. instituted 
the present suit for recovery or possession of 
the said property, and the defendant set up in 
his defence that he had no right to sue for a 
moiety of the property as the same had been 
conveyed to B., and that the endorsement. 'bn 
the deed of sale was not admissible in evi- 
dence as it had not been registered. Held^ 
that the onus was upon the defendant to prove 
his purchase. Girish Chandra Roy Chow- 
dhry i;. Amina Khatun - " iii Ap. 120 

15. Buit to set aside order finding deed 

not genninc] In a suit brought to set aside an 
order of the Small Cause Court in which that 
Court had held that a certain deed was maid 
fide,— held, that the onus was on the plaintiff 
to show that it was executed bond fide. Ishan 
Chandra Das v. Rukimuddin Sowdagar, 

[ii A. C. 326 nota 

16. Execution of deed bv pardanashin 

lady — Suit to set aside deed,] In a suit by the 
heirs of a Mahomedan pardanash'n lady to set 
aside a deed of sale executed by her whilst 
living apart from her relations in the house 
of the purchaser, who had occasionally acted aa 
her mookhtar. — held, that some evidence to 
impeach the deed should be given by the 
plaintiffs before the onus of supporting it is 
thrown on the purchaser Thakoor D]^n 
Tewarry v. Ali Hossein Khan ziii P. C. 427 
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17. Eoidenee — Exeention of document by 

parda ladies — Agency^ The plaintiff songfht 
to make two parda ladies liable on a doca- 
ment which he alleged had been executed by 
a third person as their agent. Held (reversing 
the decision of the High Court), strict proof of 
the agency must be given. Azeezoonissa. v, 
Baqub Khan - - - - z P. C. 206 

18. — Enhancement of rent^Act Xof 1859, 
*. 13.] 8. 13 of Act X of 1859 is applicable 
not merely to ryots having rights of occupancy, 
but to all under-tenants and ryots. The land- 
lord cannot, by gfiving notice of enhancement, 
compel the tenant to pay more than a reason- 
able rent, and he cannot enhance without 
notice specifying tiie grounds of enhancement. 
The onus of proving the existence of the 
grounds alleged is upon the landlord. Bakra- 

KATH MAKDAL V. BiNODBAM SEN 1 F. B. 25 

19. Suit for enhancement of rent — 

Oround of enhancement — Act X of 1859, s. 17.] 
In a suit for enhancement of rent, on the 
ground that " the produce and productive 
powers of the land have increased otherwise 
than by the agency or at the expense . of the 
ryot," the onus is upon the plaintiff to prove 
the grounds upon which he seeks enhance- 
ment Rajkbishna Mookebjeb v. Kali 
Chaban Dobain - - - vi Ap. 122 

20. Act X of 1859, e, 17, cL 2— Suit for 

enhancement of rent,} Where, in a suit for 
enhancement on the ground that the produc- 
tive powers of the land have been increased 
otherwise than by the agency or at the expense 
of the ryot, the defendant admits the increase 
in productiveness, but denies the alleged cause, 
the onus of proving that the productiveness 
has been increased by other means lies on the 
plaintiff. Polin Behabi Sen v. Watson, 

[Sap. Vol. 904 

21. LahhiraJ — Enhancement of rent."] 

The suit was for enhancement of rent. The 
defendant set up that certain plots of land, the 
rent of which was sought to be enhanced, were 
lakhiraj, and therefore not liable to pay rent. 
Held^ that the onus was not upon the defendant 
to prove the land was lakhiraj , but upon the 
plaintiff to prove that the land was mdl^ or 
rent-paying. Semhle. — The Courts are accus- 
tomed to require some primd facie evidence 
from defendants raising such defence that 
they hold some lakhiraj lands. Sridhab 
Nandi V, Bbaja Nath Kundu Chowdhby, 

[ii A. C. 211 

22. Enhancement of rent — Suit for 

arrears of rent A In a suit for arrears of rent 
at an enhanced rate, where the defendant set 
up that he had relinquished all the mUl land 
in his occupation, and that the residue of the 
land in dispute was lakhiraj . — heldy that the 
onus was upon the plaintiff to prove that the 
land for which he sued for enhanced rent 
was rent-paying, and not on the defendant to 
make good his defence. Mahomed Akssab 
Ali v. Nassib Mauomed - ill A. C. 301 
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28. Enhancem^ent of rent — Reg. VIII 

of 1793, M. 48, 51 — Registration.'] In a suit 
for enhancement of rent, held that, in order 
to bring a talook within the scope of s- 51, 
Reg. VIII of 1793, it was sufficient to show 
that the tenure existed, and was capable of 
being registered at the time of the decennial 
settlement, the fact of actual registration not 
being an essential element in the formation of 
a talook. Held further, that the effect of 
proof of the existence of such a talook at the 
time of the decennial settlement is sufficient 
to throw the onus on the plaintiff to prove 
that it was held at a variable rent. BadhikA 
Chowdhbain v. Bamasundabi DA8I, 

[iv P. C. 8 

24. Suit for resumption under Reg. XIX 

of 1793, s. 10.] In suits in a Civil Court for 
resumption under Reg. XIX of 1793, s. 10, the 
onus is upon the plaintiff to prove a primd 
facie case. The decisions in So^uitun OJiose v. 
Abdool Farar (Sup. Vol. 109) and Heera Monee 
Dehi V. Koonj BeJiaru Holdar (Sup. Vol. Ap. 8), 
upheld. Habihab Mukhopadhya v. Madhab 
Chandba Babu and Nabakbishna Moo- 

KEBJEE V, KaILAS CHANDBA BHUTTACHAR- 

JEE - - - - - viii p. C. 666 

25. Suit for hahuliat—Act X of 1869, 

*. 77 — Intervenoi'.'] In a suit to obtain a 
kabuliat, the defendant admitted the plain- 
tiff's title. A third party intervened (under 
B. 77, Act X of 1859) alleging that he was in 
actual receipt and enjoyment of the rent. 
Hcld^ that the onus was on the intervener to 
prove that he was bond fide in actual receipt 
and enjoyment of the rent, and not on the 
plaintiff to prove his possession. Baharulla 
r. Majan - - - - - iii Ap. 61 

26. Intervener — OicH Procedure Code, 

8. 73 — Suit for possession.'] Where the plaintiff 
sued to recover possession of certain property 
which he alleged he had purchased from H^, 
and proved his purchase, and B., the mother 
of J^., intervened and contended that the pro- 
perty was her own and purchased for herself 
and not on behalf of H., — Jieldf the onus was 
on B. to prove the title. Jaooadanand 
MissEB V. Hamid Rasul - viii 182 note 

27. Landlord and Tenant — Beng. Act 

VIII of 1869, *. 20.] The defendant held 
under a lease from the plaintiff which expired 
in 1867, when he gave up possession without 
any notice. In a suit subsequently brought 
against him for arrears of rent of 1867, 1868, 
and 1869, held, that the onus was on the 
plaintiff to prove that the defendant held 04 
after the term of the lease had expired. N4 
written notice of relinquishment was neces- 
sary. S. 20, Beng. Act VIII of 1869. didno£ 
apply. TiLAK Patak 0. Mahabib Panda y, 

[vii Ap. 11 

28. Landlord and tenant — Right of 

tenant to dig a tank on his land.] In a suit by 
a zemindar alleging that the defendant, his 
tenant, had dug a tank on his land, and thereby 
done him damage by converting the land from 
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its orii^nal state, and the oonyerrion U admit- 
ted by the defendant, bnt his defence is that he 
had a right to conyert it, the onns is on the de- 
fendant to show his right to dig the tank. In 
the absence of clear proof of the nature of 
his tenare, he should at least show that the 
digging the tank is a fair and reasonable use 
of the land, and one which will not be to the 
detriment of the zemindar. Tabiki Chaban 
BoBE 9. Debnabatan Mistbi - Tiii Ap. 69 

29. Landlord and tenant— Ijjectment of 

ryot — Bight of ooeitpancyJ] In a suit by a 
xemindar against a ryot for recovery of pos- 
session of land, of which the plainti^ alleged 
he had granted the defendant a lease, and 
taken a kabuliat, and that the lease had ex- 
pired, tiie defence was that the defendant 
did not hold under any lease from the plain- 
tiff, that the kabuliat was not genuine, and 
tiiat the defendant by his holding had acquired 
a right of occupancy. Held, the onus was on 
tiie plaintiff to prove the kabuliat and not on 
the defendant to prove that he had acquired 
a right of occupancy. Therefore, where the 
plaintiff failed to prove the kabuliat, the suit 
was held to be rightly dismissed, though the 
defendant failed to show any right of occu- 
pancy. Wallah Alleb v. Golam Qous, 

[z Ap. 82 

30. Mortgage — 8nit for redemption — 

Proftt9,'\ In a suit for redemption, on the 
ground that the debt has been satisfied with 
interest, the onus is on the plaintiff. A mort- 
gagee is not an assurer of the continuation of 
tiie same rate of profits as his mortgagor was 
able to raise. Hence an estimate of the rental 
preceding the mortgagor's possession is not 
sufficient proof of ^e profits in his time. 
^HAH Makhaklal r. Sbikbishna Singh, 

[ii P. C. 4i 

31. Reg. XVII ef 1806— Mortgage-- 

Promulgation of StatuiteJ] The plaintiff sued, 
on the 31st of December, 1861, to redeem a 
mortgage of lands in Sarun, dated the 30th of 
November, 1801. The mortgage money was 
pavableon the 28th September, 1806. If not 
paid, the property was to vest absolutely in the 
mortgagee without foreclosure. The defend- 
ant i^lmitted that he had not foreclosed ; but 
Stated that Reg. XYII of 1806 was promul- 
gated in Sarun on the 7th January, 1807, and, 
consequently, that the money became due 
before the Regulation was promulgated. Held, 
the onus was on the plaintiff to prove that the 
Regulation was promulgated before 28th Sep- 
tember, 1806. Sabifunnissa v, Inayet Hos- 
3B1N ----- Sup. Vol. 415 

32. Recital in bond — ConeiderationJ] 

The plaintiff sued on a bond, which recited 
that the defendant had received the considera- 
tion mentioned in the bond. Held, that the 
onus was on the defendant to show that the 
recital in the bond was not correct. Fulli 
Bibi v. Bassibudi Midha- - iv F. B. 64 

38. Admiseion-^JJondJ] A, sued B, on 

)k bond, in which it was recited that B, iiad 
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received the amount. B.^ in his written state* 
ment admitted execution, but stated that he 
had received the amount mentioned therein 
not under the bond, but on the pledge of 
certain jewellery. Held that, on the admission 
of the execution of the bond, which contained 
the recital of payment, the onus was upon B, 
to prove that payment had not been made 
under the bond. Maniklal Baboo v. Ram- 
das Mazuhdab - - - i A. C. 93 

34. Written statemewt — Admiision.'] In 

a suit by A, against B. for recovery of ances- 
tral jammai lands, of which he alleged tiiat 
he had been dispossessed by B., B. stated in 
his written statement that JLV ancestor having 
relinquished the land, the semindar had leased 
the same to him, h., and he had been in posses- 
sion since. He also stated how A.^s ancestor 
relinquished, and that he, J9., had thereupon 
obtained a patta. He denied that he had dis- 
possessed A. Held, that B. having admitted the 
possession of AJ'e ancestor, it lay upon B, to 
prove his title. Baikanthanath Kumab v. 
Chandba Mohun Chowdhby i A. C. 133 

35. - — Hindu law— Adoption.'] A Hindu 
died leaving a son (who afterwards died a 
minor and unmarried), a widow, and three 
daughters. On the death of the minor the 
widow succeeded to the property, and, under 
a will of her late husband, adopted in 1851 a 
son of her husband^s brother. The widow 
died in 1866. One of the daughters, as 
gn:iardian of her infant son bom in 1853, 
brought a suit to set aside the will, and with 
it the adoption, and for recovery of possession 
of the property left by her minor brother. 
The defence set up was that the will was 
genuine ; that the plaintiff should have sued 
within twelve years from the adoption ; and 
that she had in 1851 admitted the adoption in 
having accepted a dar-patni from the g^iar- 
dian of the adopted son. Held, that the onus 
was upon the adopted son to prove the i^idity 
of the adoption, and not upon the plaintiff suing 
as heir to prove its invalidity, even though he 
alleged fraud and adduced no evidence in 
support of it. Tabini Chaban Chowdhby «. 
Saboda Sundabi Dasi- - iii A. C. 146 

36. Neceseity — Mortgage by Hindu fri- 

dow,] The burthen of proving the necessity 
for a mortgage by a Hindu widow rests on the 
mortgagee, where that necessity is disputed by 
the next heir. Eooer Golab Sing v. Rao 
KuBux Sing : Rao Eubuk Sing p. Mahomed 
Fyaz Ali Khan - - - - x P. C. 1 

37. Religiotie endofvfnent — Revocation 

of trust.'] In 1813 certain lands were dedi- 
cated by deed to the religious service of an 
idol, and in 1820 that dedication was confirmed 
in a partition-deed. The plaintiff sued to set 
aside alienations of the property and to have 
the trusts of the dedication-deeds declared. 
The holders of the property alleged that a 
subsequent partition-deed had been executed 
in 1845, and that the dealings of the family 
had shown an intention to revoke the trusts 
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Meld, that it lay npon the holders to prove 
the reyooatioii of tiie tnuts, and that, on 
f ailnre to do so, they oonld not set np the law 
of limitatimi in answer to the plaintiffs suit. 

JUGGUTHOHEBNEB DoaSEB O. SOKHBEMONEB 
DO88BB - - - - - X P. C. 19 

88. Meecgnizanes to keep the peaeeA 

The onus lies on the person who has obtained 
the snmmons to prove that the defendant is 
Ukely to oommit a breach of the peace. 
Bbhabi Patak v. Mahomed Htat Khan, 

[iv F. B. 46 

89. -~— Valuation of suit — Ajttertion by de- 
fendant that euit ii over-vahtsd,'] When the 
defendant asserts that a snit is over-yalaed, 
the onus of proving the truth of Ms assertion 
lies on him. Uma Sakkab Roy Chowdhby 
c. Mansub Am Khan - - - v Ap. 6 

40. — *— Exeovtion of decree--' Attachment of 
fereon of debtor.'] In an application for an 
order for execntion of a decree by attachment 
of the person of the debtor, the onus is on the 
jndgment-debtor to show that he has no 
means of satisfying the debt, and that he has 
not been gfidlty of any misconduct ; and not on 
the creditor to show that, by sending the 
debtor to prison, some satisfaction of the debt 
would be obtained. Sbtok o. Bijohn, viii 265 

OPIVIONS OF JUDGES, MEMOBANDA 0F« 
See Judgments. 

OPIUM, ILLEGAL POSSESSIOV OF. 
See Act XIII op 1867. 

CBDEB AVD DISPOSITIOH. 

^ INSOLYBNCT. 

OBBEB IV EZEGUnOV OF DEOBEE. 
See Special Appeal. 

OBDEB *< MADE OH APPEAL.*' 

See Appeal to Pbivy Council. 

OBDEB OF GBIMIHAL GOUBT OBTAIVED ON A 
MISSTATEMENT OF FAGTS. 

See Reyiew in Cbiminal Gasbs. 

OBDEB OF EXECUTIVE VATUBE. 

See Supebintendbncb of High 

COUBT. 

OBDEB OF MAGISTBATE DISMISSING MINIS- 
TEBLiL OFFIGEB. 
See Appbal. 

OBDEB OF MAGISTBATE UNDEB CBIMINAL 
PBOCEDUBE CODE, ss. 808—816, SUIT TO 
SET ASIDE. 

See Declabatobt Decbeb, Suit fob. 

OBDEB BEFUSING TO ADMIT SPECIAL APPEAL. 
See Rbvibw. 

OBDEBS IN EXECUTION OF DEGBEE OF PBIT7 
COUNCIL. 

See Appeal to Pbivy Council. 

OBIGINAL SIDE, CBIMINAL. 

Sec Supebintendbncb of High 
Couet. 
OBIGINAL SIDE, POWEBS OF JUDGE SITTING 
ON. 

Sec C^TuncATB OF Adjunxstbatiok. 
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OWNEBS AND OCOUPIEBS, FINE IMPOSED ON. 
See Beng, Act III of 1864. 

OWNEBSHIP, TBANSFEB OF. 

See Vbndob and Pubohabbb. 

PAPEB-BOOES, DELIVEBT OF. 

See Pbactice. 

PABDANASHIN WOMEN. 

See Evidence, Pabol Evidbnob. 
Onus Pbobandl 

2. Execution of decree — Arrest, exemp* 

tion from.'] Pardanashin women, or women 
who according' to nsage of the country ought 
not to be compelled to appear in pablio, are not 
exempt from arrest in execution of a decree. 
Mahabani of Bubdwan p. Babadasxtndabi 
Debi- - - - - - iF.B. 81 

8. Privileges of as witnesses.] Pri- 
vileges of pardanashin ladies when attending 
Court in palanquins as witnesses considered. 
The general rule is that the lady should be 
admitted into Court in her palanquin, and give 
her evidence in it, after being properly identi- 
fied. Queen on the Pbosbcution of Rookia 
Banu v. Robebts - - - i 8. N. T 

4. — Execution of document — Onvs pro- 
bandiA Held, that where the defendant, who 
was shown to be an illiterate pardanashin 
lady, denied on her oath that in executing a 
wakf nama she had any intention of creating 
an absolute wakf, or that she understood the 
effect of the deed when she executed it, the 
onus was on the plaintiffs to show that she 
was fully aware of the character of the docu- 
ment and its legal effect, and that she had 
proper professional advice at the time of its 
execution. In the absence of such proof, 
held, that the deed was not binding on her, 
Delboos Banco Beguh o. Ashgab Ally 
Khan ------ xv 167 

See also the Cases of Manohab Dass v. 
Bhagabati Dasi i 0. C. 28 

Kanailal Jowhabi v. Eamini Debi, 



Thakoobdben Tbwabt «. 
Khan - - - - - 



[i 0. C. 81 note 

Ali Hossbin 

xiii P. C. iS7 

PABDON— Prwon^r— Witness — Procedure as to 
tendering a pardon to a prisoner before ex- 
amining him as a witness, discussed. Queen 
». Oagalu Magalu - - - iv Ap. 60 

PABOL EVIDENCE. 

See Evidbnob. 

PABTIES. 

See Act X of 1869, s. 77. 

Civil Pbocbdubb Code, b 73« 
co-shabbbs. 
Illegitimacy, 
Recbiveb. 

Suit on behalf of dbobased 
Lunatic's Estate. 

S. -— * Landlord and tenant — Suit for pos^ 
sessi4m,] Where a lessor, who had never been 
in possession, granted a patta of lands to 
which Ms title was disputed, and the lessee 
was kept out of ix)68es8ion by the de- 
fendants, who disputed the lessor's title, A^M, 
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that the lessee coald maintain his action for 
possession of the lands, and need not make his 
lessor a oo-plaintiff. Pbankbishna Dey v. 

BiSWAMBHAB SeN - - - 11 A. C. 207 

8. Act X of IS">9 — Arrears of rent — 

Bcnami lease — Sureties.'] Some of the de- 
fendants had taken a lease in the benami name 
of C. P. B., and were in actual possession of, 
and had paid rent for, the lands demised. The 
other defendants were sureties for C. P. B. A 
suit was brought in the Court of the Deputy Col- 
lector against those who were actually in pos- 
session of the land, together with the sureties, 
for arrears of rent. It did not appear from 
the lease how far each defendant was interest- 
ed in or entitled under it. Hcldy by both 
Judges, that the suit should be dismissed as 
against the sureties, who could not as such be 
sued under Act X of 1859. Roy Pbiyanath 
Chowdhby V, Bbpinbbhabi Chuckerbutty, 

[ii A. C, 287 

4. Bond — Suit for a share of a debt.'] 

A.. B., and C, were uterine brothers, Maho- 
medans, to whom jointly a sum of money was 
due on a bond. -4., the elder brother, sued the 
debtor for recovery of the debt, and, after suc- 
cessfully resisting the claim of B.^s widow to be 
made a party to the suit, obtained a decree for 
the principal and interest to the date of decree, 
together with subsequent interest and costs. 
A. realized the decree for the principal and 
interest to the date of decree only. B.'s wi- 
dow, on behalf of herself and two minor sons, 
sued A, for the share of the decretal moneys 
which belonged to her husband's estate. She 
refused to join her daughters as parties. IJeld, 
that she was entitled to recover a third share 
of the amount realized under A's decree, 
minus the share of her two daughters. 

NUBUNNISSA V, ROUSHAN JAN - ii Ap. 1 

6. PHrchaser vnder execution against as- 

iets of testator — Mortgagt — Suit for foreclo- 
sure.'] A creditor who purchases under an exe- 
cution against the general assets of a testator's 
estate, takes subject to a mortgage created in 
pursuance of a power contained in the will ; 
and in a suit to foreclose the purchaser is right- 
ly made a party. Nilkant Chatterjee v. 
Pbaby Mohan Das - - - iii 0. C. 7 

6. Suit to set aside alienation of ances- 
tral property — Mitakshara — Legal necessity.] 
J. L. and H. iV., brothers, members of a joint 
Hindu family subject to the Mitakshara law. 
borrowed money by absolute and conditional 
Bales of their joint estate. After the death of 
J. Z., his son, L. P., brought a suit against the 
alienees to recover possession of the lauds by 
reversal of the deeds, as to one-half share 
thereof, which he claimed a^ the share of his 
father, J. Z., on the ground that there had 
existed no legal necessity justifying J. L. and 
H. N. in alienating the property. Neither 
H, N.y nor any one representing him. had been 
made a party to the suit. There was nothing 
to show that the family had been separated, 
or the property partitioned. Ueldy the suit 
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should have been brought by all the joint 
members to set aside the deeds. If the other 
members refused to join as plaintiffs, l^ej 
should have been made defendAts. Raja 
Ram Tewabi v, Lachman Pbabad, 

[iv A C. 118 

7. Civil Procedure Code, ss. 73, 350 — Acf 

XXVII of 1860, s. i— Adding parties— Certi- 
ficate of administration — Suit by co-heir against 
holder of certificate.] In a suit against a 
co-heir, who had obtained a certificate under 
Act XXVII of 186t), for an account of the 
estate of the deceased proprietor, a third party 
was added as a defendant under s. 73 of Act 
VIII of 1859, *' it appearing from the accounts 
put in that a large portion of the assets had 
been disposed of by him as agent" of the 
holder of the certificate. On appeal, held, that 
a co-heir is entitled to follow property of the 
deceased into the hands of any person who hai$ 
misappropriated it, and such right is not taken 
away by the certificate. Therefore, any person 
who, with the consent of the holder of the 
certificate, has improperly possessed himself of 
property belonging to the deceased, and misap- 
propriated it, may be joined as a co-defendant. 
The third party was rightly so joined in this 
case. Nqa Tha Ya v. Mi Khan Mhaw ▼ 371 

8. — — Suit for specific performance — Bs* 
cciver.]' Where the receiver in a suit had, by 
order of Court, sold certain property in the 
suit, and had executed the contract of sale in 
his own name, a plaint praying for specific 
performance against the purchaser for refusing 
to complete the contract was admitted with 
the receiver as co-plaintiff, he having obtained 
leave to sue. Wilkinson v. Gangadhab 
SiBKAB ---,--- vi488 

9. — - Suit for rent.] Where a tenant held 
lands in six villages under a patnidar at an 
admitted rent, and the patnidar subsequently 
granted darpatnis to two different parties of 
two and four of the said villages respectively, 
the teuant having admitted a certain sum te 
be the rent payable in respect of the lands 
situated in the two villages, heldj the darpat- 
nidar of the other four villages could sue the 
tenant for the rent payable in respect of the 
lands situated in the four villages comprised in 
his darpatui, without joining as co-plaintiff 
in the action the darpatnidar of the two 
villages. Bbaja Lal Roy v, Sayama Chaban 
Bhutto- ----- vi 528 

10. Suit for possession and declaration 

of right to participate in a p&rm^nent settle* 
inent of a mehai resumed under Beg. II of 
1819.] Chur land was held by the proprietory 
of the adjoiuing estate. The chur was re- 
sumed by Government in 1836, and declared to 
be liable to assessment under Reg. II of 1819, 
The recorded proprietors of the adjoining per- 
manently-settled estate, to which the Chur was 
a contiguous accretion, refused to make a 
permanent settlement with Government at the 
rent demanded. The chur was then held khas 
by Gk>vemment for some time, imd subsequently 
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leased ont.f or temporary periods to strangers. 
In these temporary leases Government reserved 
the proprietor's rights to come in and take a 
permanent settlement on the expiry of the 
temporary settlements, and also reserved an 
allowance of 10 per cent, on the rent as 
malikana on their account, which sum had 
been kept in deposit in the CoUectorate trea- 
sury. In 1 867 the Government made a perma- 
nent settlement with the defendant, one of the 
recorded proprietors of the contiguous estate, 
of the entire ohur, and refused the application 
of other shareholders in the estate to be joined 
in the settlement. The Collector, at the 
request of the defendant, applied the dei)08it 
in his treasury in satisfaction of the (Jovem- 
ment revenue. An unsuccessful shareholder 
brought a civil suit against the defendant for 
possession, and a declaration of his right to 
participate in the settlement. Held^ that it 
was not necessary to. make the Government a 
party. Krishna Chandra Sandyal Chow- 
DHRy V, Harish Chandra Chowdhry, 

[viu624 

11. 8 'fit for land sold in execution of 

decree — Actual purchaser.'] In a suit for pos- 
session of land sold in execution of a decree by 
a person who claimed to have bought the right, 
title, and interest of the judgment-debtor in 
the land, but who, in fact, was not the real 
purchaser, Mdf the suit must be dismissed 
because of the non-joinder as plaintiff of the 
real purchaser. Kally Prosonno Bose v. 

DlNONATH MULLICK - - - xi 56 

- 12. Benami purchase — Suit for posseS" 

eion — Real purchaser.'] A suit for possession 
of property which has been purchased benami, 
cannot be maintained in the name of the 
nominal purchaser ; the real purchaser should 
be made a plaintiff in the suit. FuzELUN 
Beebee i;. Omdah Beebeb - xi 00 note 

13. Suit to set aside settlement.'] In a 

suit by a person claiming certain lands which 
kave been resumed by the Government and 
settled with another party, the Government 
should be made a party. Mahomed Israile 
r.WlSE- - - - - xiiiP. B. 118 

14. Act IX of 1850, *. 32— 5wrt for 

legacy or distributive sluire Ufider intestacy — 
Deposit.] K. died, leaving a will directing a 
certain sum to be paid to M. his widow, the 
unexpended balance of such sum to go at the 
death of M. to his heirs. M. brought a suit 
against the executors of K.'s will, which was 
compromised on the payment by them to her 
of a certain sum. This sum she deposited with 
JV., one of the members of a firm, to be inverted 
in N.'s own name, he paying her such interest 
as it yielded him. On the dissolution of the firm 
tiie sum deposited by M, was made over to N, 
alone.^and on the death of iV., his estate, and 
with it the sum deposited by i/., came into the 
hands of the sons of N, On the death of JIT., 
•the plaintiff and two others were the heirs 
of K. In a suit brought by the plaintiff 
against the sons of iV. for a third share of the 
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sum deposited by JU.—held, that snob a 'mM 
was not a ** suit for a distributive share under 
an intestacy, or of a legacy under a will" 
within s. 32, Act IX of 1850. All the parties 
claiming to be entitled to any interest in the 
sum deposited should have been made parties 
to the suit. Haran Chandra Mookebjee v, 
Nandagopal Muttylall - - xiii 142 

PARTIES IH GOUBT BBLOW HOT MADE PAR* 
TIES TO APPEAL. 

See CoBxa. 

PARTIES IN DECREE HOT PARTIES TO SUIT. 
See Act XXIII OP 1861, B. 11. 

PARTIES TO GONVETANGE. 
Sec Receiver. 

2. Mortgagor and mortgagee — Sale of 

vwrtgaged properties in executi^tn of decree — » 
PurcJtase by mortgagee.] Where a mortgagee 
becomes the purchaser of property sold under 
a decree for sale obtained by him on his 
mortgage, it is not necessary that the mort- 
gagor should join in the conveyance of the 
•property to the mortgagee. Jaleeram 9« 

CH UNDER COOMAREE DOSSEE - xii Ap. 7 

PARTITION. 

See Hindu Law, Partition. 

Jurisdiction of Civil Court. 
Sale for Arrears of Reyenub. 

8. Beg. XIX of 1814 — aril suit.'] 

Where a partition of an estate under Keg. 
XIX of 1814 has been carried out, and con- 
firmed by the revenue authorities, it seems 
that one shareholder cannot maintain a suit 
in the Civil Court to have it declared that he 
is entitled to a share larger than he claimed 
in the partition proceedings, Rahsahaya 
Singh v. Muzhar Aly - - - ii Ap. 40 

8. Reg. XIX of 1814, ss, 4 and 20, cl, 2 

— Jurisdiction of Civil Court — Suit for larger 
share than t/tat allotted by Collector.] S. 20, 
Reg. XIX of 1814, which says, *' the determina- 
tion of the Board of Revenue or Board of 
Commissioners on the paper of partition shall 
be final," refers to those questions only which 
can be legally determined by the revenue 
authorities, and will not prevent a regfular suit 
being instituted to establish a right and title 
to the laud, which a party has lost by a bat- 
wara, notwithstanding tliat the plaintiff may 
have failed to make his objection before the 
Collector within fifteen days as required by 
cl. 2, 8 4, Reg. XIX of 1814. There is nothing 
in the batwara law or in any other Regulation 
to prevent the Civil Court from entertaining 
a suit for a declaration of the plaintiff's right 
to a larger share than that recorded in his 
name in the paper of partition. Where a bat- 
wara had been made, and the plaintiff had had 
a specific share allotted to him, but which sharo 
was less than his proper share in the estate, 
and the plaintiff brought his suit against the 
oo-sharers generally, without specifying in 
whose share the quantity he had lost was in- 
cluded, h^ldy the Court oould, in such suit, 
declare the plaintiff's title to the same, treating 
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him as a shareholder to that extent only in the 

patta in whioh it may have heen inducted. 

Spencer v. Puhul Chowdhet - - vi 668 

See also Kunj Behabi Sing v. Neru Sing, 

[▼1 668 note 

4. Heg. XIX of l^ii—JurUdicti/m of 

Collector — Title — Suit in Ohil Court for decla- 
ration of title.'} The Collector cannot try 
the question of title in batwara proceedings 
under Reg. XIX of 1814. A suit for possession 
and declaration of moknrari title to certain 
lands can be entertained in the Civil Court 
notwithstanding the batwara proceedings. 

AHMEDtJLLA V. ASHBUFF HOSSEIN, 

[▼iii Ap. 78 note 

6. Purchaeer of share of lakheraj 

estate — Jurisdiction of Civil Court.} The pur- 
chaser of ashare in an undivided lakheraj estate 
can eue his co-parceners for a partition of his 
share, and the Civil Court has jurisdiction to 
carry out the partition. Fatteh Bahadub v, 
Janki Bibi - - - - - iv Ap. 65 

6. Ifeff. XIX of \%\i--S^iit to set a*ide 

Collector's partition — Jurisdiction of Civil 
Covrt-^Minor, right of} A partition by the 
Collector under Reg. XIX of 1814, ijf consented 
to by all the parties, is final, and cannot be set 
aside by any party in the Civil Court ; but 
where one of the parties was a minor at the 
time of partition, ^e Court remanded the suit 
for an inquiry whether his guardian acted in 
the partition proceedings bond fide j and with 
a due regard to the interests of the minor. 
Habi Pbasad Jha v. Madpan Mohan Tha- 
KUB - - - - - - viii Ap. 7S 

7. RigM to enforce partition — Patnidar 

of undivided share.} One patnidar of an un- 
divided share of a zemindari held by joint 
proprietors, has no right to sue to enforce par- 
tition against another patnidar where there is 
no contract between the two, or between the 
patnidar and his zemindar, to divide. RiDAi 
Nath Sandtal V, IswAB Chandba Saha, 

[iv Ap. 67 note 

8. Mortgage by co-sharer — Incumbrance 

'-'Cause of action — Reg, XIX of 1814.] -4., 
one of the shareholders of a talook consisting 
of several mauzas, mortgaged his share in one 
of the mauzas named Kishoopore to B. Upon 
a partition being made under Reg. XIX of 
1814, the mauza Kishoopore was allotted to C, 
and D.f co-parceners in the talook, and other 
mauzas were allotted to -4. In a suit by C. 
against B. for obtaining possession of his 
share in Kishoopore, heldy that there was no 
cause of action. Upon a partition of a joint 
property, a co-parcener is bound by the incum- 
brances creat^ by another co-parcener in 
respect of a portion of the property, if such 
portion be allotted to him upon a partition 
between the co-parceners. Nishan Sing v. 
JuGDEO Sing - - - - - iv Ap. »7 

9. Bgg, XIX of ISli— Suit for confirma- 
tion of possession.} To a partition effected by the 
revenue authorities under Reg. XIX of 1814 
the plaintiff presented a petition of objection, 
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in which he alleged that hfs share had fieett 
included in and declared to be part and parcel 
of the defendant's share. In a suit for a 
declaration of his right to the share claimed 
by him, and for confirmation of possession 
thereof, both the lower Courts gave a decree 
for the plaintiff. On special appeal an objeo<* 
tion was taken that the suit would not lie, no 
application having been made in it for the 
annulment of the partition prooeedings by 
which the property sued for was included in 
the plaintiffs share. i7e2a,\hat the suit would 
lie, that there was no necessity for the plaintiff 
who claimed to be in possession of his proper 
share, and sued only for a declaration of his 
title thereto, to include in his plaint an appli- 
cation for the renewal of tiie partition pro- 
ceedings. Those proceedings were finaL In- 
dbabati Kunwabi o. Mahadeo Chowdhbt, 

[i S. V. vi 

10. Joint ownership in right of worship 

of idol.'J The reasons for which one of 
several joint owners is entitled to a partition 
of the joint property, apply also to the case of 
a joint right of performing the worship of an 
idol. The joint owners of such a right are 
entitled to perform their worship by turns. 

MiTTA KUNTH AUDHICABBT V. NBBBUNJUH 
AUDHICABBT - - - - - xiv 1(56 

11. Suit for—Portion of property out off 

and portion within^ jurisdiction — Parties,} A 
person suing for partition is not obliged to in<* 
elude in his suit the whole of the property, 
but may confine his suit to the portion of the 
property which he is desirous of having parti- 
tioned ; therefore where, in a suit for parti- 
tion, it was shown that some portion of the 
property was out of the jurisdiction of the 
Court, objections that fresh parties would be 
necessary if the mofussil property were in- 
cluded, and that therefore the suit had not 
been properly brought, and that the leave of 
the Court had not been obtained previous to 
bringing the suit, were overruled. Padma- 
MANI Dasi v. Jagadamba Dabi " - vi ld4r 

18. Co-sharers — Effect of partition,} In 

cases of joint ownership each party has a right 
to demand and enforce partition. A share- 
holder of a patni talook can claim and en- 
force a partition of such patni talook as 
against his co-sharers, but such partition would 
not affect the liabilities of the parties under 
their contract with the zemindar. Shama- 
SUNDABI Bebi v, Jabdinb, Skinneb, 

[iii Ap. 120 

18. Suit to set aside sale for arrears of 

revenw - Sanction of Board of Revenue.} Per 
Bayley, J.— The completion of the partition 
is not necessary under Act XI of 1838 before 
the amount of unpaid expenses can become an 
arrear realizable by sale. Semble. — ^The Gov- 
ernment need not give its sanction in each 
case, but a "generii" sanction will be suffi- 
cient Hab Qopal Das v. Ram Qolam Sahi, 

vl36 

PAETinOH, EPPECT OP, AS TO PEE-EMPTIOff. 
See Mahombdan Law, Pbe-emption. 
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PABTITIOV, BIGHT TO. 

See Hindu Law, Custom. 

PABTinON, SUIT FOR. 
iS0« Costs. 

Lbtters Patent, cl. 12. 
Mesne Pbofits. • 
Vendor and Puechasbb. 

PABTHEB OF DIRECTOR APPOIVTED AS SOLI- 
CITOR OF COMPANT. 
See Company. 

PARTNERS. 

See Plaint. 

Sebyicb 07 Summons. 

PARTNERSHIP — Participation in profits — 
Application of Engluth law.'\ M. M. ^ Co,j 
inerohants in London, carrying on business 
with W, N. W. 4* C*©., merchants in Calcutta, 
sought to make the defendant liable as a 
partner in the latter firm, under a particular 
memorandum of agreement between the mem- 
bers of the firm of W, N. W, if Ca). and the 
defendant. Heldy that such agreement did not 
constitute the Rajah a partner in or with the 
said firm. Participation in profits does not 
constitute a partnership. The question is, not 
whether the person sought to be made liable 
participated in the profits, but whether the 
trade has been carried on by persons acting on 
his behalf. There is no rule of law which 
imposes partnership liability upon a man who 
advances to others money for the purpose of 
carrying on their business, and in return 
secures to himself a share of the profits which 
may arise from the employment in the business 
of the money so advanced by him. Pbatab 
Chandra Singh r. Mollwo, Mabch, 

[ili A. C. SdS 

2. On appeal to the Privy Council, 

held^ although a right to participate in the 
profits of trade is a strong test of partnership, 
and there may be cases where, from such 
participation alone, it may, as a presumption, 
not of law but of fact, be inferred, yet whether 
that relation does or does not exist must depend 
on t'kie real intention and contract of the 
parties. To constitute a partnership, the 
parties must have agreed to carry on business 
and to share profits in some way in common ; 
but where a contract is entered into between 
partners and a third person for the protection 
of that person as a creditor, whereby it is 
agreed that he shall receive in consideration of 
advances commission on the net profits of the 
partnership business, and large powers of 
control over the business are given to him, but 
no power to direct transactions, the Court, if 
satisfied that the contract was one of loan and 
security, will not interpret it as constituting 
a partnership. In applying the English law 
of partnership to cases in India, the usages of 
trade and habits of business of the people of 
India, so far as they may be peculiar and differ 
from those in £ingland, ought to be borne in 
mind. Mollwo, Maboh t?. Coubt of Wabds, 

[x P. C. 812 

8. — Joint Hindu family — Account.'} 
There is no analogy in respect of the manager 



PARTNERSHIP— r(m^in«^. 

being liable to account between a joint Hindu 
family and a partnership. Where it was 
arrangfed amongst the members of a joint 
Hindu family i£sLt the accounts of a banking 
business carried on by them should be kept, on 
the understanding that the profits when realized 
should be divided amongst the individual mem- 
bers in certain proportions, and that the 
expenses of each member should be credited 
and charged in the name of each member, 
heldj that this was in the nature of a partner- 
ship, and an account was decreed. Banoan- 
MANi Dasi V, Easinath Dutt - ill 0. G. 1 

4. Banian — Lien of banian on ffoods 

under agreement with firm — Constrnoti/m of 
agreem^ent,} The plaintiff became banian to 
the defendants, under an agreement by which 
he had a lien upon all goods " belonging to " 
them in their godowns, for balances that might 
be due by them. Some time after the date of 
the agreement, while there was a balance due, 
the defendants* firm took in a new partner. 
Held that the words " belonging to " included 
all goods in the possession of the new firm that 
came to them in the way of business. Held 
also, that the new firm, not having given notice 
to the contrary, must be taken to have engaged 
the plaintiff as banian upon the terms express- 
ed in the agreement with the old firm, and to 
have taken over the balance due at the time 
when the new firm was constituted as a debt 
due by the new firm. Baldeo Das Aoab- 
WALLA V, Kaich - - - - iii 0. C. 80 

6; Dlgfolution' of partnership — Adultery 

of partner mith wife of co-partner.} Adultery 
of one partner with the wife of his co-partner 
is a Bi^cient ground for dissolution of the 
partnership. Abbott o. Cbump - - v 109 

6. Liability of partner for purchases 

made by co-partner out of the scope ^ partner- 
ship business — Application of proceeds of sale 
to pay partnership debts.} C.j the managing 
member in Calcutta of a firm of which B. the 
other partner was absent in England, made, 
unknown to P., and without authority from 
him, various purchases from the plaintiff of 
articles not witiiin the scope of the partner- 
^ip business. The purchases were made as for 
the firm, and were delivered on the partner- 
ship premises by the plaintiff. Subsequently, 
the goods were taken to G.^s house, and, to- 
gether with certain private property belong- 
ing to C; were sold by auction, and the whole 
proceeds of the sale were paid by C. to a Bank 
in Calcutta to the partnership account with 
that Bank, and were eventually remitted to B. 
in England as from the partnership funds, and 
applied in payment of certain bills of the firm 
then due. B., on coming to Calcutta, took over 
the management of the business from C. In 
a suit brought agfainst B. and C. for the price 
of the goods purchased from the plaintiff, held, 
botii in the Court below and on appeal, that 
B. was not liable. Mabtin v, Bakbb xv 872 

PARTNERSHIP ASSETS. 

See Attachment. 

31 
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PABT5EBSHIP B00X8. 
See BviDENCB. 

PABTHSBSHIPPB0PEBT7— jFVaM^tiltfnertfmi^oaZ 
of^Penal Code^ss, 378, 405, and A:2ir- Criminal 
misappropriation and breach of trtuit — Theft.'] 
K, the servant of A. and others, partners, was 
coming out of the Small Cause Court with 
some books belonging* to the partnership ^hop, 
when A. took them from him and kept them, 
Baying they were his, and refused to grive them 
up. The Mag^trate found A. guilty of theft 
under s. 378. Held, the conviction could not 
be sustained, the possession of K, was the pos- 
session of A, and the partners, and A. could 
not therefore be convicted of tiiieft. Quben 
V. Allah Buksh - - - ziii 810 note 

S. "—^ A partner who dishonestly misap- 
propriates or converts to his own use any of 
the partnership property with which he is 
entrusted, or which he has dominion over, is 
guilty of an offence under s. 405 of the Penal 
Code. Queen v. Okhoy Coomab Shaw ; In 

THE MATTEB OF THE PETITION OF NaOEN- 

DBA Lal Chattebjeb - - xiil F. B. 807 

8. Also a partner who fraudulently re- 
moves partnership property is guilty of an 
offence under s. 424, PeniU Code. Queen v, 
(JoUB Bbnode Dutt - - - xiii 808 note 

PATVI TALOOE. 

See Sale fob Abbeabs of Bent. 

2. — Hereditary interest-' Conetrutti&n."] 
The words ** patni talook " primA facie convey 
an hereditary and transferable interest in 
land. Tabini Chaban Ganguli v, Watson, 

[iU A. 0. 487 

PATHIDAB, BIGHT OF. 

See Abatement of Bent. 

PAUPEB SUIT. 

See Bevibw. 

2. Next friend a pauper — Infant,] A 

suit can be brought in formA pauperis by a 
next friend, who is also a pauper. Golaup- 

ICONEE DOSSEB V, PBOSONOMOYE DOSSEE, 

[xi878 

8. Civil Procedure Code, ss, 304, 306— 

Procedure.] Where a petition in a suit in 
formd pauperis had been admitted, the usual 
order made under s. 305, Act VIII of 1869, and 
the case came on for hearing under s. 306, it was 
proposed for the defendant to show by examina- 
tion of the plaintiff that, on the facts stated 
in the petition, she had no cause of action, 
and it was objected that no question except 
the pauperism of the plaintiff could be gone 
into under s. 306, — the Court allowed the 
plaintiff to be examined to show that on her 
own evidence she had no cause of action, but 
refused to allow other witnesses to be called 
upon. From the plaintiff's evidence the defend- 
ant failed to show that there was no cause of 
action. Tabramonet Dabbbi^. Hubbo Mo- 
hun Chattebjeb - - - - zi Ap. 88 

4. But see In re Ounga Doss Adhi* 

haree, where it was held that where, on the 
day fixed for hearing evidence on the queation 



PAUPEB ^Vn-^eoKtinHed^ 

of pauperism, the defendant brings to the 
notice of the Court any ground on which it 
would have been bound to refuse to admit 
the i>etition, it is in the discretion of the 
Court to admit or refuse to receive evidence of 
such ground - - - - xi Ap. 28 note 

5. Right of Oovemmmt to recover stamp 

fees—Limitation— Act XIV of 1859. *. 20— 
Civil Procedure Code^ s. 309.] A decree had 
been obtained by a party suing in formd panperia 
against tiie appellant. The Government now- 
sought to recover against the appellant the 
amount of stamps which would have been 
paid by the plaintiff if he had not been per- 
mitted to sue as a pauper. Held, that the 
right of Government to recover the stamp 
fees in question, under s. 309 of Act VIII of 
1859, is not affected by the law of limitation 
laid down in s. 20 of Act XIV of 1859. Shami 
Mohammed v. Mohammed Ali Khan ii Ap. 22 

PATMBHT INTO COURT. 
See Intebest. 

2. Arrest under writ of attachment — 

Voluntary payment — Cbjection by judgment' 
debtor to money being taken otttj] Payment 
of money into Court by a judgn^^ent-debtor, 
to prevent arrest under a writ of attachment, 
is not a voluntary jmyment ; and on applica- 
tion by the decree-holder to take the money 
out, tiie judgment-debtor is not limited to 
those objections only which he raised to the 
right of the decree-holder at the time of paying 
the money in. Pabesnath Mookebjeb v, 
BiNADiBAM Sen - - - - iv Ap. 25 
PATMEVT, COMPULSORY, OF M0NE7 FOR 

WHICH OTHER PERSON IS LIABLE. 
See Contbibution, Suit fob. 

PAYMENT INTO COURT BY MORTOAOEE TO 
PREVENT SALE OF MORTGAGED PROPERTY. 
See Monet had and beceived. 

PAYMENT IN CONSIDERATION OF RELEASIHQ 
PERSON FROM PRISON. 

See Contbact. 
PAYMENT TO STAY SALE. 

See Contbibution, Suit for. 

PENAL CODE, s. 29. 

See Foegebt. 
, •. fi9. 

See Sentence. 
, •. 74. 

See SoLiTABT Confinement. 
, 88. 97, 99. 

See Pbiyatb Defence, Bight of. 
, 88. 107 and 282. 

See Abetment. 
,88. 109 and 211. 

See Abetment. 

, 8. 116. 

See Police Maqisteatb. 



-, 8. 121. 

See Pobfbitubeof Pbopebty. 
Waoino Wab against 
Queen. 
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PEIAL CODS, i. 140. 

See Unlawful Assemblt. 

— , ■. 174, 

See CJoNTEMPT OF Court. 

HOUDAT. 



— , 1. 188 — Code ef Criminal Proeedwre^ 
#. €2 — Tretpate hy cattle,'] A Magistrate 
issued an order waming owners of cattle to 
take proper care of them, and that in case of 
disobedience or neglect, tiiey wonld be punish- 
ed according to law, and did punish them for 
disobedience under s. 188 of Uie Penal Code. 
Held, that the conyiction under s. 188 of the 
Penal Ck)de was illegaL In thx mattes of 
Amiraddi - - - - -iiiA.Or. 46 

«. Act XXXI of 1860, *. 26— Criminal 

Procedure Code (Act XXV of 1861^, m. 260, 
261 — Carrying fire-arme without license — 
Disobedience of an order promulgated by a pfib- 
. lie servant,] A Magistrate issued a notification 
that all persons desirous of carrying arms 
should take out a license enabling them to do 
80, under s. 26 of Act XXXI of I860 ; and 
certain persons were, in consequence of his 
notification, arrested and brought before him 
charged in a police report with carrying arms 
without license. No summons or warrant had 
been applied for, nor any complaint lodged 
before the Magistrate previous to the arrest 
of the prisoners. No charge in writing was 
framed as required under ss. 260, 261 of the 
Criminal Procedure Code. No evidence was 
taken ; but the prisoners admitted carrying 
the fire-arms. The Magistrate convicted them 
under s. 188 of the In£an Penal Code, of dis- 
obedience of an order duly promulgated by a 
public servant. There was no evidence that 
the disobedience would cause, or tend to cause, 
annoyance, obstruction, or injury to human 
life, health, or safet^y. Held, &e convictions 
must be quashed. Necessity of observing the 
rules laid down in the Criminal Procedure 
Code remarked on. Queen v, Nandkumab 
BosE - - - - - - iU Ap. 149 

,18. 101, IM, and 108. 

See False Evidence. 

, 8. 806 — Fraudulent removal qf pro^ 

perty to prevent seizure in execution — Act 
X of 1869, #. 146.] Certain persons were con- 
victed by the Deputy Magistrate, under s. 206 
of the Penal Code, of having f raudently re- 
moved property to prevent its being taken in 
execution of a decree under Act X of 1869. 
The Judge was of opinion that the offence 
was one provided for by s. 146 of Act X of 
1869, and was not therefore triable by the 
Magistrate. Held, the prisoner was rightly 
tried and convicted under s. 206. Gaubcuan- 

DRA CHUCKEEBUTTY V, KRISHNA MOHUN 

SiNO - - . - - - - ii S.H. iT 

— , 8. 811 — False charge.] Procedure 
before framing a charge, under s. 211 of the 
Penal Code, (3 the offence of making a false 
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PEHAL CODE, 8. %n^oontinwdd. 

charge with intent to injure, oonsidered. In 

THE MATTER OF THE PETITION OF QAUE 

MoHUN Sing - - - - viii Ap. 11 

, 88. 884, 885. 

iSto Sentence. 
,8.888. 

See Evidence Act, b. 3, 

, 8. 888, OFFEHCE UNDER. 

See Criminal Procedure Code (Act 
X OF 1872), 88. 436 AND 436. 
,8.888. 

See NuiBANCa 

,8.800. 

See Culpable Homicide. 

,8.804. 

See Charge to Jfrt. 

, 8. 962^^ Assault--^ Causing hurt — Autre- 

fois acquit] k person who is tried and 
discharged for the offence of assault under 
s. 362, Penal Code, cannot again, upon the same 
complaint, be tried for *' causing hurt** Kaf- 
tan V, Smith - - - - vii Ap. 85 

,8.858. 

See Sentence. 

, 88. 878, 878 — Obtaining possession 

and disposing of minor for purposes of pro* 
stitution,] S,y a married Mabometam girl 
under 16, while living with JV., her grand- 
mother, and in the absence of her husband, 
formed an adulterous intrigue with two Hin- 
dus with the knowledge of N, S, and N, were 
then induced by the Hindus to remove to 
another village, that 8. might take up the trade 
of a prostitute ; they there met J., a publio 
woman, with whom they went to reside, and 
who introduced visitors to S,, and received the 
monev paid by them in exchange for the board 
and food supplied to 8, and N, N. was con- 
victed, under s. 372, Indian Penal Code, of dis- 
poeing of a minor for the purpose of prostitu- 
tion, and J. was convicted, under s. 373, Indian 
Penal Code, of obtaining possession of a minor 
for the purpose of prostitution. Held, per 
Jackson, J., that on the facts proved no offence 
was committed under the Penal Code. Per 
Glover, J.—N, and J, were both guilty under 
ss. 372 and 373 respectively, and their appeals 
should be dismissed. Queen v. Noubjan and 
JaooutTara - - - - TiAp. 84 

, 8. 876. 

See Sentence. 

, 8. 878. 

See Partnership Property. 

, 8. 880. 

See Revision. 

, 8. 405. 

See Partnership Property. 

, 88. 405, 406 — Criminal breach of trust 

•^CaUle Trespass Act (I of ISllJ, s, 19.] The 
accused was sub-inspector of police at the 
thana of Dunyar. A pony was brought to the 
pound at the police station and confined ther^ 
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PEIAL CODE, B8. 400 and iOd^-itoHtinwd. 

under Aot I of 1871. The books kept at the 
station showed that the pony had been sold by 
anotion under the Act and purchased by one 
Gopinath. After some time the pony had even- 
tufJly been purchased by the accused from a 
Tendor from Oopinath. The Magistrate found 
on the evidence that there had been no sale 
under Act I of 1871, and convicted the ac- 
cused of criminal breach of trust and sen- 
tenced him under s. 406 of the Penal Code. 
Meldf the conviction was illegal. There must 
be an entrusting of the accused with the pro- 
perty, and that he dishonestly misappropriated 
it ; there must be an intention on the part of 
the accused to cause wrongff ul gain or wrong- 
ful loss. QuBEN V, Raj Kbishna Biswas, 

[viii Ap. 1 

— •, 88. 408, 407, 408 — Criminal breach iif 
truit.'] The prisoner, a gomasta, took from his 
employers, between 15& April and and 30th 
June, sums amounting to Rs. 600, for the pur- 
chase of wood. During that period he supplied 
wood to the value of B^ 234, but the prosecu- 
tor alleged that most of that was to be set off 
against balance to the debit of the prisoner 
for the year before, and that the value of the 
firewood was, as a fact, only Rs. 34. The pri- 
soner was charged with criminal breach of 
trust as a servant. The defence was, that he 
had purchased wood and made advances on 
that account; but this defence was proved to be 
false. The Magistrate convicted him, but the 
Judge held it was merely a failure to account, 
and acquitted the prisoner. Heidi tHe prisoner 
was gvdltj of criminal breach of trust. Wat- 
BON V, GoLAB Khan - - - i S.n. zxi 

, 8. 410. 

See False Pebsonation. 
^,8.424. 

See Pabtnebship Pbopebty. 

, 8. 425. 

/S^ Mischief. 

2. — — Cattle straying — Trespass. 
Mere neglect on the part of an owner o: 
cattle to keep them from straying into fields, is 
not causing cattle to enter a compound within 
the meaning of s. 425 of the Penal Code. That 
section requires that, before the owner is con- 
victed of the offence, it must be proved that he 
actually caused the cattle to enter, knowing 
that by so doing he was likely to cause damage. 
FOBBES V, GiBISH Chandba Bhuttachabjeb, 

[TiAp.8 

, •. 441. 

See Tbespass. 

— , 8. 456. 

See Revision. 

— , 8. 457. 

See Revision. 

2. Jurisdiction of Magistrate-^ Commit- 

ment to Sessions — Criminal Procedure Code 
(Aot XXV of 186i;, M. 427, 435.] The 
Sessions Judge has no power to commit to 
the sessions a case in which persons were con- 
victed by the Depaty Magisorate of an offence 
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1>EHAL CODE, ■. ^S7-^oowt%nned, - 

under a 457 of the Penal Ck>de: such a case 
being one triable by the Deputy Mag^istrato, 
ss. 427 and 435 of Act XXV of 1861 do not 
apply. Queen r. Hakim Sibdab - ii S. H. ii 

, 8. 408 — Enticing away married woman 

— Presumption of marriage^ Onns probandu] 
In a charge under s. 498 of the Penal 
Ck>de, the proof that the woman and a man 
otiier than the accused were living together, is 
sufficient to throw the burthen of proof on the 
accused that they were not man and wife. 
Queen v. Waziba - - - viii Ap. OS 

,8.499. 

See Defamation. 

, 8. 511. 

See Attempt to commit Offenck 
Sentence. 

PEHALT7. 

See Intebest. 
PEBFOBMANCE OF HnSBAHD*S SHBADH. 

See HiNDV Law, Alienation. 

PEBJUET. 

See Appeal in Gbiminal Cases. 
False Evidence. 
Sanction to Pbosecution. 

PERMAVEKT SETTLEUEHT, BISTBICTS TO 
WHICH IT HAS HOT BEEH EXTENDED. 

See Act X of 1859, b& 15 and 16. 

PEBMISSIVE possession. 

See Right of Occupancy. 

PEBPETUITIES. 

See Hindu Law, Will. 
PEBSONAL DECBEE. 

See Hindu Law, Widow. 
Husband and Wife. 

PETITION FOB ADMINISTBATION SUMMONS. 
See ADMINISTBATION, Suit fob, 

PETITION, MISSTATEMENT IN. 

See Pbivy Council, Pbacticb of. 

PETITION, POWEB TO ALLOW WITHDBAWAL 
OF. 

See Insolvent Act, a 7. 

PETITION, POWEB TO SET ASIDE OBDEB DIS- 
MISSING 

See Insolvent Act, s. 7. 

PLAINT. 

See Multifabiousnbss. 

Relief. 

Stamp Act XXVI of 1867. 

2. Form of plaint — Suit to remove bunds 

on river.'] How a plaint should be framed in a 
suit for removal of certain bunds which inter- 
rupted the plaintiff^s right to a flow of water 
from a river, considered. Coubt of Wabds 
©. LiLANUND Singh - - - It Ap. 30 

8. Suit by a firm.] P^ PEACOCK, CX— 

A suit by a firm should not be brought in the 
name of the firm, but in the names of the 
members who constitute the firm. Pulin 
Behabi Sen v. Watson - - Sup. VoL 904 

4. Verification and signature of plaint — 

Partners.] Where the plaintiflb desoribed them- 
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VLAXST-'-eontinued, 

9e\teB as lately oarryingf on bnsinefls under the 
name of C. ^ Co,,— held, that there was no 
irregularity in the plaint being signed by C, 
^ Co,, and verified only by A, B., one of the 
partners. Laohlan v. Sheikh Abdulla, 
^ [T Ap. 89 

5. Verification of plaint, and signature hy 

ene partner of finn—Act VIII of 1859, #. 27-- 
Practice.'] By the practice of the Court, in 
a suit brought by a firm, one partner can, with- 
out haying obtained special leaye, verify the 
plaint on his own behalf and also on behalf of 
nis co-partners. Quatre. — Whether such a 
practice is correct, or ought to be allowed to 
continue 7 Bamohundbb v. Choonbelall, 

[zii86 

6. ybn-verification of plaint — Benami 

mortgage,"] In a suit for possession after fore- 
closure, defendants urged that C, (and not A, 
and B., the plaintiffs) was the actual mort- 
gagee. This was denied by A. and B,, who 
obtained a decree. In a subsequent suit 
brought by tiie representotives of A, and B, 
for mesne profits, they, in conjunction with C, 
urged that C, was the real mortgagee; and C. 
was made a co-plaintiff, but he did not verify 
the plaint. A decree was given for mesne pro- 
fits in favour of C, the plaintiff. Held, that 
the fact that C, had not verified the plaint was 
nosufficient ground for dismissing the suit. De- 
cree aflftrm^ BoT Mohanlall Mittea v, 
BiSHNU Chakdea Chattebjbe - i a. C. 100 

7. Suit against a corporation or company 

^Aet VIll of 1869, s, 26.1 A plaint described 
the defendants as C, 8., Deputy Agent of the 
B. I. R. Company, and W, B, L., District 
Engineer of Rajmehal and Beerbhoom, who 
were made joint defendants. The real defend- 
ants were the E. I. B. Company. Held, the 
plaint did not contain tiie description of the 
defendants under s. 26, Act YIII of 1859. The 
Company should be sued in its corporate name. 
Ramdas Sen v, Collbctoe of Moorshb- 
BABAD - - - - - -iiS. H. vi 

8. Act VIII of 1869, *. ^^-^DescHptidfn 

of defendant — Title of honor,] The object of 
8. 26, Act VIII of 1859, is to identify the 
parties to the suit ; and where it was clear on 
&e defendant's own admission that the right 
party was sued, an objection by the defendant 
that the plaint was bad, as it omitted to style 
him " Roy Bahadoor," was overruled. Kissbn 
Chand Golacha V, Mbgeaj Kuturia Rot, 

[lii 446 note 

9. Act VIII of 1859, s. 26 —Titles of 

honor — Description of the defendant.] Where 
the (Government has recognized a person as 
having a right to bear particular titles, a plaint 
in a suit against such person does not contain 
<< the description of the defendant " in accord- 
ance with s. 26 of Act YIII of 1859, if such 
titles are omitted. In such a case the plaintiff 
should, on the objection being taken by the 
defendJant, be ordered to amend the plaint; 
and if soch order is not oomplied with, the 



PLAIHT— {Mm^tlltl^. "" 

plaint should be rejected. Mahabaja oW 

ViZIAMAGEAM O, LAKSHMI CHALLAYA, 

[zii p. 0. 44a 

10. Amending plaint— Appellate Court.lj 

A plaint cannot be amended in an Appellate. 
Court. Abdool Gupfoob v. Mussamut NuS 
Banu - - - - - iA.C. 78 

11. An Appellate Court is competent at 

any stage to allow objections to be taken to 
an apparent defect in the plaint. Colvin, Co- 
WIE V. Elias - - - ii A. C. S19 

13. Amendment of plaint^Aet VIII of 

1 859.] The Court has power to amend a plaint 
after it has been filed, although no express 
power to do so is given by Act YIII of 1859. 
Under Act YIII of 1859, tiie Court has powes 
to make all such amendmento, first in the 
plaint, and afterwards in the issu^, as may be 
necessary, in order to bring about a fair and 
proper trial of the matter which the plaintifC 
comes into Court to have tried. Oabind Chan- 
DEA DuTT V, Ganga Dhye; and Nalti 
MoHUN Das v. Ganoa Dhte - - vii 833 

18. — — Striking names out of— Amending 
issues.] Four plaintiffs sued as i>artners ; but 
it was found, during the trial, that thev were 
not all partners at the time the cause of action 
accrued ; and the Judge thereupon amended the 
issue which had been raised on that point, and 
raised the question whether the plaintiffs were 
or were not partners. And it being decided in 
the negative, the Judge ordered two of the 
plaintiffs' names to be struck out of the plaint, 
and he gave a decree in favour of the other 
plaintifb. Held, that the Judge acted rightly 
in amending the issue, but that he should have 
done so without striking the names of the 
plaintiffs out of the plaint. East India Rail* 
WAY Company v, Joedan - - iv 0. 0. 97 

14. Amendment of plaint — Substitution 

of parties as defendants,] In an application to 
amend a plaint by substitution of the name of 
a firm for the Official Assigfuee as defendante, 
it was shown that the firm had been adjudi- 
cated insolvents, and one of them had obtained 
his permanent discharge ; that the cause of 
action arose prior to the insolvency ; and that 
no written stotements had been filed. The 
application was granted, the costs to be paid 
by the plaintiff. Delhi and London Bank 
V. MiLLBE - - - - - vii Ap. 65 

16. — • Issitcs ^ Amendment of plaint — 
Variance between case in plaint and evidence.] 
The plaintiffs sued the defendants for damages 
for breach of contract, alleging in their plaint 
that they had agreed to sell, and the defen- 
dants to purchase, certain indigo seed, but 
tiiat the defendante had refused to take deli* 
very, fdthough the plaintiffs were ready and 
willing to deliver the same. Upon the evi« 
dence of the plaintifb, it appeared that there 
was no contract as alleged in the plaint, but 
the contract, as stoted by them, was, that they 
rthe plaintifb) were topurchase seeds as agenta 
for the defendants. The Judge dismissed the 
suit on the ground that the plaintiffs were 
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bound to prove their case as stated in the plaint. 
Seldj that the snit ought not to have been dia- 
missed on that ground. The issues raised 
admitted of the true question being tried, viz.y 
whether, under the circumstances, the defend- 
ants were liable to pay the price of tiie seed ; 
and if they did not, the Court ought to have 
amended the issues, or framed additionid. ones. 
The object of the plaint is merely to bring the 
matter in dispute before the Court, but it is 
for the Court, upon the statements before it, 
to determine the real issue between the parties. 
Arbuthnot v. Bbtts - - - - Yi d73 

18. — Varianoe between case in plaint and 
evid-enoe — liaising ground not taken in plaint.'] 
The plaintiff, a Hindu, sued to set aside a 
oertain alienation, on the ground that the 
alienor was an illegitimate son of the plaintiff's 
grandfather, and therefore had no interest in 
the property. Not being able to substantiate 
this ground in the first Court, the plaintiff, on 
appeal, raised a new gpround, viz.j that the 
aUenation was bad, because, under the Mita- 
kshara law, the owner of a share in a joint 
ancestral estate is not competent to alienate 
his share without tiie consent of the other 
heirs, ffeldy that such yariance could not be 
allowed, and that the plaintiff must prove his 
case as laid in the plaint. Sri Pbasad v. Raj 
GuBU Tbiambuknath Deo - - Ti 565 

17. Variance between pleading and 

proof.] At a sale held under Beng. Act VIII of 
1865, the defendant purchased a shikmi tenure, 
and obtained possession thereof . Subsequently he 
ousted the plidntiff from certain lands, and hence 
the suit by the plaintiff for recovery of posses- 
sion thereof, on the ground that the property in 
dispute was a lakhiraj tenure created by the Raja 
of Tippera, and that the plaintiff was owner 
thereof, partly by purchase, and partly by 
inheritance. The lower Appellate Court found 
as a fact that the late shikmidar, and not the 
Baja, had gpranted the lands in dispute as 
bramatar, but not in favor of the person 
through whom the plaintiff claimed. The 
Court, however, passed a decree in favor of the 
plaintiff, as he had been unlawfully dlspoeses- 
aed. Held, that the plaintiff having failed to 
prove the case as set up by him, and upon 
which he claimed, could not be entitled to a 
decree upon grounds other than those stated in 
the plaint. Iswab Chandba Chuckbbbutty 
V. BiSTU Chandra Chugkebbutty iii Ap. 97 

18. The plaintiff alleged in his plaint 

tiiat the defendant had erected a hut, or challa^ 
upon ground to which he, the plaintiff, was 
separately entitled. The lower Appellate Court 
found tiiat the land in dispute was the joint 
property of both parties, and that the defend- 
ant was not at liberty to erect the hut with- 
out the express permission of the plaintiff, and 
ordered the demolition of the chaila. JSeld^ 
that tihe plaintiff was not entitled tea judg 
ment upon a gpround which was inconsistent 
with the case set out in his plaint. Nabin 
Chandba Mitteb v. Mahbs Chandba 
Hitter - - - - - -iiiAp. 8 



PLAIHT — continued, 

10. Amendment of,] Where a suit was 

instituted under Act V of 1866 for the sum 
due on two promissory notes, and the defendant 
was afterwards allowed to come in and defend, 
and written statements were filed, and the 
plaintiff's written statement set out all the 
facts under which the notes were given, it 
was found that the items of the account were 
not properly in issue. The Court allowed the 
plaint to be amended and an issue to be framed 
as to the amount due in respect of the consi- 
deration for the note. Joseph v, Solano, 

[1x441 

80. " Amendment of] Where in the 

plaint the relief sought for was possession and 
mesne profits, and the plaint was in the course 
of the suit amended, and an additional stamp 
paid, so that the suit became one for resump- 
tion, — heldy the amendment was improperly 
made, and the suit must proceed as a suit for 
possession and mesne profits. Gobindo Ma- 

HAPATBO V. GOPEENATH PUNDIT - Sup. VoL 581 

81. Amendment of plaint— Hailing new 

issue — Pre-emption. ] Where a plaintiff claimed 
in his plaint a right of pre-emption as co- 
partner of the vendor, — held, that he could not 
be entitled to a decree on the ground of 
vicinage. Kunjabehabi Lal v, Giridhabi 
Lal - - - - - -iS. H. zii 

Shiu Suhai Mullick t;. Lala Habi Suhai 
Singh - - - - - - iii Ap. 148 

88. Taking plaint off the file — Indefinite^ 

ness — Omission to show suit not barbed.] A 
plaint which merely stated that the cause of 
action arose previous to 21st August, 1869, and 
which did not show that the suit was not 
barred by limitation, was ordered to be taken 
off the file. Sonamull v, Sudabam Rotti, 

[viii Ap. 88 

88. Return and am^ndm^ent of plaint — 

Mistake in plaint.] A suit cannot be dis- 
missed merely on the grounds that the plaint 
did not contain a specification of the land in 
tiie defendant's possession, and that there was 
an error in the plaint in the description of the 
defendant's residence. Reza Ali v. Pura- 

NAND CHUCKERBUTTY - - vi Ap. 84 

84. Betum of plaint— Want of juris* 

diction.] If a party bring a suit in a Court 
which, on his own showing, has no jurisdiction 
to try it, he cannot, after failing in that Court, 
have the plaint returned to him in order that 
he may file it in a proper Court. In rb Tufani 
SiNOH - - - - - - vi Ap. 141 

85. Admission of plaint — Holiday — 

Stamp duty.] The reception of a plaint for 
arrears of rent by the Collector on Good Friday, 
although by the Circular Order of the Board 
of Revenue such day is an authorized holiday, 
is not illegal. There is no illegality in the re- 
ception of a plaint engrossed on insufficient 
stamp paper, if the full amount of the stamp 
duty has been paid at the time. Gobind Ku- 
MAB Chowdhby «. Habgopal Nao - iii Ap. 78 

PLAINT, ORDER ££J£CTUrG, FOS USDfiE- 
VALUATIOH. 

iS^ Appeal. 
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PLAIHT, EEJECnOH OF. 
Se^ LlBBL« 

PLAIHT, YEEIFICATIOH OF. 
See False Evidencb. 

PLAINTIFF, IMPEISONMEITT OF, FOE COSTS OF 
SUIT. 

See Civil Procedure Code, b. 281. 

PLAINTIFF EESIBING OUT OF JUEISDIGTION. 
See Civil Procedure Code, s. 34. 

PLEA OF GUILTY ON ONE OF TWO CONTBA- 
DICTOBT CHAE6ES. 

See False Evidence. 

PLEADER— ^^^ XX of 1865, *. \2— Small Canae 
Cmirty Calcutta^] A pleader holding a certi- 
ficate under b. 12 of Act XX of 1865 iB not 
thereby entitled to be admitted to practise in 
the Coort of Small Canses at Calcutta. In re 
Shashi Bhushan Bhadury - - i A. C. 45 

8. Prosecvtion — Right to appear in Cri- 
minal Coufts,'] A counsel or pleader is entitled 
to appear and act on behalf of the prosecution 
in the Criminal Courts. Chandi Charan 
Ohatterjee o. Chandra Kumar Ghose, 

[▼ Ap. 70 

8. Private prosecutor — Criminal re- 
ference to High Court — Criminal Procedure 
Code (Act XXV of 186i;, *. 434.] Private 
prosecutor not allowed to appear by pleader on 
a reference to the High Court under s. 434 of 
the Criminal Procedure Code. Qtteen v. Ram- 
JAI Mazumdar - - - - Ti Ap. 46 

4, — Su^ension of from practice — ZThpro- 
fesaional conduct — Commission to mookhtears — 
Act XX of ISQb^Criviinal offence.} X,a 
pleader, was engaged by B., who was acting 
on behalf of C, to defend certain persons 
charged with the offences of rioting and of 
haying caused grievous hurt. Two of the 
accus^ persons were relatives of C. A. agreed 
with B. that, if all the accused were acquitted, 
his fee was to be Bs. 500; if the two, who 
were the relatives of C, were acquitted, then 
he was to receive Rs. 250 ; but in the event of 
none of the accused being acquitted, he was 
to receive only Rs. 40. Before the trial B. 
paid A, Rs. 475; this having come to the 
knowledge of C*, he telegraphed, saying that 
the fee was exorbitant, and A.^ upon being 
remonstrated with, handed over Rs. 250 to a 
banker to be placed to his (-4.'*) credit. A, 
alleged that, out of Rs. 225 which remained 
with him, he paid Rs. 140 to i?. as commission, 
and that Rs. 25 was paid to his mohurir. 
Heldj that A. was gr^ilty of fraudulent and 
grossly improper conduct. He was suspended 
from practising for the period of one year. 
Per PoNTiFEX, J.— If a mookhtear, paid for 
his services by his employer, were to receive 
in addition, without the knowledge of his 
employer, a percentage or commission from the 
pleader, he would be answerable, not only in 
the Civil Court, but also in the Criminal Court, 
to a charge of obtaining money improperly 
from his employer. In the matter of Peart 
HOHUN GOOHO - - - - - Jd 312 
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PLEADER, WITHDRAWAL OF LIGEVSE TO PSAO- 
TISE AS. 

See Recorders' Act. 

Superintendence of Hioh 
Court. 

PLEADIHOS. 

See Admission. 
Estoppel. 
Plaint. 

Vendor and Purchaser. 
Written Statement. 

POLICE ENQUIRY— OiwiwflZ Procedure Code 
iAct XXV fl/1861), M. 133, 180— iV7P«- fl/ 
Magistrate."] Held per Glover, J. — Under 
8. 133, Act XXV of 1861, a Magistrate may 
order a police enquiry " into any offence 
punishable under the Penal Code." Held per 
Loch, J.— The Magistrate has no authority to 
order a police enquiry in a case under Ch. XIV 
of the Criminal Procedure Code, b. 180 not 
having been extended to cases under that 
chapter. Queen v, Foktu Shah - ii S. H. Ti 

POLICE 1CA6ISTBATE. 

See High Courts' Criminal Proce- 
dure Act.' 

POLICE MAGISTRATE, POWER OF-^Beng. Act 
IV of 1866; *. 26— Penal Code (Act XLV of 
1860), *. 116.] A Police Magistrate has power 
to convict summarily under Beng. Act IV of 
1866, 8. 26, for an offence punishable under 
s. 116 of the Penal Code. Queen v, Mahbub 
Khan - - - - - - i O. Cr. 89 

POLICE OFFICERS— ^^ Fo/1861, m. 8 and 
29 — Offence committed by police officer while 
under suspension.] A police officer was sus- 
pended by the District Superintendent and 
ordered to remain in the police lines, which he 
did not do. He was arrested and convicted 
under s. 29. Act V of 1861, for disobeying the 
orders of his superior officer, and withdrawing 
from his duties without permission. Beld, that 
his conviction was illegal ; after suspension he 
was BO longer a police officer under s. 8 of the 
Act, and therefore could not be legally convict- 
ed under s. 29. Queen v, Dinanath Gan- 
GOOLT - - - - - - Tiii Ap. 68 

». Act VoflSei.s, 29— Neglect to act 

on information while on other duty.] A police 
officer charged under s. 29, Act V of 1861, with 
a violation of his duties in not acting on indform- 
ation given to him of the likelihood of a 
breach of the peace, which afterwards actually 
occurred, set up in defence that he was, when 
he received the information, engaged band 
fide in duties as a police oflBcer in regard to 
another offence. He was, however, found 
guilty and convicted- ffeld^ the conviction was 
illegal. For a conviction under s. 29, more than 
mere neglect of duty must be shown, a deliber- 
ate and intentional violation of his duty is ne- 
cessary. Queen t>. Radhu Sing viii Ap. 60 

POLICE OFFICERS, ANSWERS BT PRISONER 
TO. 

See Evidence, Criminal Cases, 
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FDUCBBEPOBT. 

See Complaint. 

EVIDSNCB, GBIMINAL OASES. 

Nuisance. 

Begoonizance to keep the 
Peace. 

political A6EVT, order MADS B7, IN HIS 
EZECnTIVE CAPAOITT. 

See ACT XVm OF 1850. 
POLLIAM. 

See Unsettled Polliam. 

POSSESSION. 

See Civil Procedure Code, b. 230. 
EviDBNCB, Civil Casks. 
Limitation Act XIV op 1869, 

8. 1. CL. 12; s. 16. 
Onus Peobandi. 
Rent, Suit for. 
Title. 

8. Title — Aot IV of 1840 — Jalkar.] 

A, originally owned two zemindaries between 
which lay a bil, or marsh, of which he also 
owned the fisheries. One of the zemindaries 
was sold and purchased by J?., but the bil 
fisheries still continued with the remaining' 
zemindary held by A. After the sale, certain 
lauds reclaimed from the bil were for some 
years held by B. as part of his purchased 
zemindary. A. instituted a summary suit 
under Act IV of 1840, and was by an order of 
the Magistrate put in possession of these 
lands. B. brought a regular suit against A. 
to recover the lands and set aside his order. 
Held (reversing the decisions of the Courts 
below) that it was necessary for B. to show a 
better title to the land than A, could produce. 
It was not enough for him to prove possession 
anterior to the Magistrate's order under Act 
IV of 1840. The presumption was, that the 
land of the bil belonged to ^., who had ad- 
mittedly owned both estates before, and had 
retained the fisheries of the bil after the auc- 
tion-sale. B. ought to have shown when and 
how, if at all, the right to the fisheries and 
the right to the soil were severed. Baroda 
Kant Roy v, Chundra Coomar Roy ii P. C. l 

8. IttU — JEHdenee — Undisturbed pes- 

AesHon."] Heldj on the evidence in the case, 
that defendants' long possession was con- 
firmatory of their title based on a mortgage 
bond of old date, and that plaintiff's suit for 
possession was rightly dismissed. Devaji 
Gayaji V, Godabhai Godbhai - ii P. C. 86 

4. — — MoTturari title — Ihidence.'] Mere 
proof of possession for more than twelve years 
does not amount to proof of a mokurari 
title. Shiu Dayal Puri v. Thakur Maha- 
BIB Prasad - - - - - ii Ap. 8 

6. Evidence — Title — PreetrnptionJ] A 

person in possession of property ought to be 
presumed to be in lawful possession until the 
contrary be shown. Beyond this possession is 
only evidence to be taken conjointly with other 
evidence to establish or impugn a title. 
Selam Sheikh v. Baidonath Ghatak, 

[iti A. C. 812 



POSSESSION— ^Hmftnti^. 

6. ' Eoidenee — J^tle,"] In a suit for 

possession of property the plaintiff relied on 
his previous twelve years' possession, and gave 
no further evidence of his title. Beid, that a 
previous possession for twelve years of the 
property sought to be recovered did not dis- 
pense with the necessi^ which lay on the 
plaintiff to prove his title to that properly. 
He is not on that fact alone entitled to be 
replaced in possession of the property without 
regard to any right which may be alleged by 
the defendant Lakhi Kumar v. Ram Dutt 
Chowdhry - - - - iiiAp. 44 

7. Adverse possession — Purchaser at 

sale in execution of decree — Mortgage.'] The 
possession of a purchaser at a sale in execution 
of decree, without notice of a mortgage of the 
property, is adverse to the mortgagee. Anand 
Mayi Dasi 0, Dharendra Chundra Moo- 
KERJEE - - - - viii p. C. 122 

8. Adverse possession — Limitation — 

Title.'] Adverse possession for more than 
twelve years not only bars remedy but extin- 
guishes right, and confers title on the party 
holding such adverse possession. Baroda- 
KANT Roy V, Prankrishna Paroi, 

[iii A. C. S4S 

9. -^ Title by length of possession — Ad- 
verse possession — Limitation — Unexecuted de- 
cree.] In 1859 A. obtained a decree for pos- 
session of land against B.j but no proceedings 
in execution were taken, and B, oontinued in 
possession. In 1869 C, having purchased the 
right and interests of A. in the decree, forcibly 
dispossessed B., who had been twelve years in 
possession. B. now brought this suit against 
C. to recover possession. B^eld^ the execution 
of the decree of 1869 being barred, and B, 
having been twelve years in possession, he was 
entitled to recover. Adverse possession which 
bars the remedy also transfers the right. 
Amirunnissa Beoum V, Umar Khan viii 640 

10. Possession — Evidence — Ittle] A. 

brought a suit under Act X of 1859 to recover 
arrears of rent in respect of certain lands. 
B. was made a party under s. 77 : but A. ob- 
tained a decree and ousted B, B. therefore 
sued A. in the Civil Court for possession and 
declaration of his right to the lands, alleging 
that they were his lakhiraj and devatra lands. 
The High Court held^ that proof by B. of pos- 
session for twelve years was sufficient, and 
gave him a decree. Biswanath v, Braja- 
MOHAN Chuckerbutty - - 1 S. N. i 

' 11. Lost records — Proof of long posses- 
sion] The plaintiff claimed a right of pre- 
emption as safee-sharikh, or partner in the 
thing sold. The Court of first instance gave 
him a decree on the ground of long possession 
as proprietor. The Lower Appellate Court 
reversed the decision on the ground that the 
plaintiff's title depended on a deed of pur- 
chase, which it was admitted had been set aside 
in a former suit in 1856, and that the plaintifif 
had failed to show that the decision in that 
suit had beeoi reversed. The plaintiff proved 
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ihat he had preferred an appeal from that de- 
oiflioti, and alleged that it had been overruled ; 
but there was no proof of the result of the 
appeal, as the reooids of that suit had been 
burnt in the mutiny. Held on appeal to the 
High Court, that, under the circumstances, 
proof of long possession as proprietor was 
sufficient. Tufani Sing v. Duboaban, 

[if Ap. 21 

la. TttU- Evidence— Act XIV of 1869, 

9. 15.] In a suit for recovery of possession of 
certain bramatar land, of which the defendant 
had dispossessed the plaintiffs by virtue of 
an awurd passed under s. 16, Act XIV of 
1869, declaring his right by purchase, the de- 
fence set up was that Uie deed of purchase 
was a forgery, and that the suit was barred by 
lapse of time. Held^ that although the plain- 
ti& failed to prove their title-deeds, yet their 
title was sufficiently established by oral evi- 
dence of long possession prior to their dispos- 
session two or three years previous to suit. 
Ram Chandra Chowdhbt v, Bbajanath 
Barma - - - - - iii Ap. 109 

18. Evidence — ThaJcbuit award,"] A thak- 

bust award of boundary would, in any case, 
be material evidence of possession. Pbahlad 
Bbn V, Bajbndba Kishob Singh ii P. C. 8 

14. Ecidcnce — Ownerihip.'] In special 

appeal, the High Court Jusld, that evidence 
which did not allude to any specfic acts of 
ownership was not sufficient evidence to prove 
possession. The finding of the fact ojT pos- 
session by the lower Appellate Court upon 
such evidence reversed in special appeal. 
Jagabandhu Das Oajenbba BIahapatba 

r. DiNABANDHU DaB GAJEKDBA MaHA- 

PATBA - - - - - iiAp. 80 

16. — Fact of posteeeion— Evidence,'] A 
statement by a witness that a party is in pos- 
session is, in point of law, admissible evidence 
of the fact that such party was in possessioiL 
Manibam Deb v. Debi Chaban Deb, 

[if P. B. 97 

18. Leuee — ShM for rent^ A suit f<Mr 

rent wiU not lie where the lessee has never 
obtained possession of the land leased to him. 
Bullen v. Lalit Jha - - iii Ap. 119 

17. Suit for possesHon — Limitation.] In 

a suit for possession of certain lands purchas- 
ed by plaintiff at a sale in execution of a de- 
cree of the Sudder Ameen's Court, the lower 
Court held that " possession by proclamation 
of sale, through the Sudder Ameen's Court, 
was possession through the Court,*' and that 
the suit being brought within twelve years of 
that proclamation was in time. Held on 
appeal, that such imaginary possession was no 
possession at all, and that the suit was barred 
by limitation. Jowheb Aly v. Rah Cband. 

[ii Ap. 29 

18. Suit for poesesHon — Proof of epecific 

title,] Where a plaintiff sued to recover pos- 
session of certain lands under a maurasi patta 
which had been lost, and proved ten years' 
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possession, — keldy that such possession alone 
would not entitle him to recover possession of 
the land, but that he must prove the specific 
title set up by him. Bholai Mundal v. Ja- 
bifGazi - - - - - iuAp. 98 

19. Suit for po8$eeHon — Sanad—Eoi^ 

dence — Title,]: In a suit for recovery of pos- 
session of certain land which the plaintiff 
claimed under and by virtue of a sanad 
(grant) from the zemindar, and from which he 
had been dispossessed by the defendants, the 
lower Appellate Court held that the execution, 
of the sanad was not satisfactorily proved, 
but that it was not a forgery, and that there 
was the corroborative evidence (such as the 
dakhilas produced before it) to prove the case 
of the plaintiff. Held^ that when a claim m 
based upon a sanad, and the plaintiff fails to 
prove the execution of the sanad itself, he 
may prove his claim by other means. In a 
suit for mere possession it is unneoessary to 
state or prove a particular title. Rabh 
Behabi Lal Sing v, Nabati Poddab, 

[iii A. C. 99 

JW. — Suit for poseeseion — Title — Evi- 
dence,] Unless a plaintiff can prove the par- 
ticular title set up by him he is not entitled to 
a decree for possession. Ramdhan Chuokbb- 

BUTTT V, KOMALTABA - ill A. C. 99 notS 

SI. —* — Suit based on allegation of possession 
— Evidence,] A suit based upon an sdlegation 
of possession must be at once dismissed if the 
plaintiff be shown to be out ef possession. 
SUKBAM V, Kala Kahab - ill A. C. 105 

POSSESSIOH, EZECUnOH OP BILL OP 8ALB 
WITHOUT DELIYEBT OP. 

See Yendob and Pubchaseb. 

POSSESSION OF GOODS. 
See Bailment. 

CoNTBACT Act, b. 108. 

POSSESSION, ORDER OF CRIMINAL COURT AS 
noncriminal Procedure Code {Act XXV of 
1861). *. 318— ^^^ X of 1872, s, ^^0—CeHificatc 
of administration— Act XXVII of I860.] A. 
and B. had a dispute about possession of a cer- 
tain muth. A, was declared by the Magis- 
trate, under s. 318 of the Criminal Procedure 
Code, to be in possession. Subsequently, E, 
got a certificate under Act XXVII of 1860, and 
applied to the Magistrate for possession, which 
was given to him. Heldj that the Magistrate's 
order giving possession to B, was irregular, 
and must be set aside. Duunbaj Qibi Gos- 
WAMi V, Sbipati Gibi Goswami - ii a. Cr. S7 

a. — Suit for declaration of title.] A 
plaintiff in a civil suit, brought for confirmation 
of his possession by a declaration of his title to 
certain land, obtained, pending his suit, an 
order from the Magistrate under s. 318 of 
the Criminal Procedure Code, that he should 
be maintained in possession until ousted by 
due course of law. The suit was dismissed, 
the plaintiff failing to prove his title ; and the 
defendants then applied to the High Court 
under & 404 of the Criminal Procedure Code, 

32 
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POSSESSION, OBDEB OF CRIMIHAL COUBT AB 

TO — continued. 
to set aside the Magistrate's order, and put 
them in possession. Beld, that their proper 
oonrse was by a suit in the Civil Court for pos- 
session, and the application under the Criminal 
Procedure Code was rejected. Juggbsh Pba- 

KASH GAMGULI V, NiLKAMAL MOOKEBJEB, 

[iiiA. C.57 

5. _ Disohedience of orders."] Where 
an order tmder s. 318 of tiie Criminal Proce- 
dure Code was made between A, on the one 
side, and B. and the three tenants of B, on 
the other, declaring that A. was in possession 
of the property in dispute,— A^/ri, that this or- 
der was only binding on the actual parties to 
the case before the Magistrate, and that subse- 
quent tenants of B. could not be criminally 
punished for disobeying the order in question. 
In themattbb of Gopal Bubnawab, 

[ill A. Cr. 13 

4, Jurisdiot'um of Magistrate — Likeli- 

hood of a breach of the peace, 'j A Magistrate 
has no power to decide a question of possession 
under s. 318, Act XXV of 1861, until he 
has recorded a proceeding, stating t^e grounds 
of his being satisfied that the dispute for pos- 
session is lucely to induce a breach of the peace. 
In thb matteb of Kabhi Kibhob Roy v. 
Tabini Kant Lahobi - - iii A. Cr. 76 

5. Breach of the peace — Actual posses- 

tiofi — Recognizance to keep peace.'] The posses- 
sion of a master by his seryant--of a landlord 
by his immediate tenant, the person who pays 
rent to him^f the person who has the proper- 
,ty in the land by the usufructuary, oome with- 
in the meaning of the words " actual possession '* 
in s. 31Q of the Code of Criminal Procedure. 
Their meaning is not limited to bodily posses- 
sion. But a person is not in ** actual possession"* 
where the rents are paid by the actual occu- 
pier, not to him, but to an intermediate holder. 
All that is required to make a proceeding un- 
der s. 318 proper and yalid, is, that the Magis- 
trate should be satisfied that a disqute exists, 
and he is to record the grounds of his being 
BO satisfied. There is nothing which defines 
upon what grounds he shall be satisfied, or 
limits him to being satisfied by eyidenoe given 
before him. If a Magistrate is satisfied that 
the circumstances of a case require it, he may 
make an order under & 318, notwithstanding 
that he has taken recognizances under s. 282. 
In the matteb of the Petition of Sutheb- 
LAND ----- ix 220 

6. Partiee to proceedings — Service of 

notice — Co^harersJ] In a proceeding under 
s. 318, Act XXY of 1861, there is nothing in the 
law which makes it necessary for the Magis- 
trate to serve notice on all the co-sharers in 
an estate which may form the subject of the 
dispute. In tub matteb cf the Petition 
of Gabinda Chandba Ghoss - iz Ap. 89 

7. Evidence — Likelihood of breach of 

peace — Police report.] A Magistrate, before 

Proceeding under s. 318 of the Criminal 
rooedure Code, must be satisfied by evidence 
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TO — continued, 

that a dispute likely to induce a breach 
of the peace exists. A police report is not 
evidence. In the matteb of the Petittom 
OF Bhadbeswabi Chowdbain - - vii 829 

8. Report of police officer — Evideiuie.] 

Semble. — The report of a police officer alone is 
not sufficent evidence on which to base pro- 
ceeding under s. 318, Act XXV of 1861. In 
the matteb of the Petition of Shama* 

8ANKAB MaZUMDAB - - - ix Ap. 48 

See also Abhaya Cqaban Chowdey v, 

Bbab - - - - - vi Ap. 148 

Queen v. Bhtbo Datal Sing iii A. Cr. 4 

9. Eridence on oath — Actual posses* 

sion.] In a proceeding under s. 318 of the 
Crimmal Procedure Code, to determine the 
right of actual possession, it is necessary that 
the evidence should be taken upon oath. Queen 
V. Kali Chandba Shah - -* vii 822 

10. But it appears not to be absolutely 

necessary to examine witnesses at all. Semhle — 
If examined, the evidence should be on oath. 
Queen o. Ballabh Kant Bhattachabjeb, 

[vii 824 note 
11, Obstructing a road,] Where A. com- 
plained merely to the Magistrate that **■ a certain 
road had been obstructed by B. and others,"^ 
held^ that the Magistrate was not bound to 
enquire into the matter under s. 320 of Act 
XXV of 1861. Queen v. Rasbul Nusht, 

[iiAp.9 

12. ' Obstructing road — Suit for exclusive 

possession.] The Magistrate had, on the com- 
plaint of the defendant, passed an order under 
s. 320 of the Criminal Procedure Code, for- 
Indding the plaintiff to retain possession of 
a piece of land to the exclusion of the publio 
until he had obtained the decision of a com- 
petent Court adjudging him to be entitled to 
such exclusive possession. The plaintiff, accord- 
ingly, brought his suit in the Munsif*s Court 
to recover possession of the land. The Munsif 
gave him a decree for exclusive possession of the 
land. On appeal, the Judge held that the 
Munsif had no jurisdiction to try the question 
whether the public had a right of way 
over the land. The Judge*s decision was r^ 
versed in special appeal, and the case remanded 
to the Judge to try the issue, whether the plain- 
tiff was entitled to the exclusive use of the 
land. Mahes Chandba Mookebjeev. Bamu- 
TAM Palit - - - - T Ap. 68 

POST HUPTLAL CONTBACT. 

See CoNTBACT Act, 88. 24, 25. 

POTTA, CONSTBUCTION OF. 

See Enhancement of Bent. 

2. Istemrari — Bereditary tenure.'] 

Where, by an old potta, lands forming part 
of a zemindari had been leased at a specified 
rent, but there were no words in the potta 
importing the hereditary and istemrari charac- 
ter of the tenure, — fields that the absence of 
such words was supplied by evidence of long 
and uninterrupted enjoyment^ and of the dea- 
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POTTA, COHSTEUOnOH OT^-eontinnsd. 

oent of tenure from father to son. whence that 
hereditary and istemrari character might be 
legally presumed. Satya Saban Ohosal v. 
MIhesh Chandra Mittbb - ii P. C. 88 

8. ' Perpetual Ua*e — Suit for enhnncr- 
ment of reiU,^ A zemindar in the district of 
Cnttack granted the following lease : " In the 
Chawdnak 1286 Amli, 17th day of the month of 
Brisa, Sri Hari Chuckerbutty grants to Nared 
Manti this istemrari (permanent) potta. For 
that I execute istemrari potta of my Khar- 
digi Ayma in Mouza Bhimpore. Jote land, 
measuring four bigas. being previously to this 
in our occupation, you will cultivate and cause 
to be cultivated hereafter. Mokurari (fixed) 
rent at Rs. 8*12 sicca you will pay from year 
to year. In case of flood or drought you will be 
allowed a reduction of rent according as such 
reduction will be allowed to others. To this 
Hari Chuckerbutty assents." A subsequent 
purchaser of the zemindar! right obtained a 
fresh settlement of the zemindari under (Go- 
vernment. The son and grandson of the 
grantee held successively under the lease. In 
a suit by the zemindar against the holder for 
enhancement of rent. — hold, that the potta was 
a hereditary lease fixing the rent in perpetuity, 
and that it was binding on the representatives 
of the grantor. Eakunakab Mahati v. 

NiLADHBO ChOWDHBY - - - T M8 

4. — Mokurari istemrari — Hereditary 
right.'] The words " mokurari istemrari" 
contained in a potta must be taken in them- 
selves to convey an hereditary right in perpe- 
tuity. MussT. Lakhu Cowab V, Roy Hari 
Krishna Sinoh - - - ill A. C. 820 

6. -*-~ Queere, — Whether, in the absence 
of any usage, the words ^' mokurari istem- 
rari " mean permanent during the life of the 
gH^ntee, or permanent as regards hereditary 
descent 7 Lilanund Singh v. Thakur Muno- 
bukjun Singh - - - xiii P. C. 124 

POTTA, TENDER OF. 

See Kabuliat, Suit fob. 

PBACTICE. 

See Administration, Suit fob. 
Bills of Ezchangs Act. 
Commission. 
Counsel. 

Damages, Suit fob. 
DivoROE Act. 

Insolvent Act, ss. 9 and 36. 
Letters Patent, cl. 15. 
Plaint. 

Privy Council, Practice of. 
Right of Reply. 
Right to Begin. 
Summons. 

Taxation of Bill of Costs. 
Written Statement. 

9. Settifig doren cote in general cause 

list — Entering appearance.'] The Court has 
power to order a case to be set down at once 
in the general cause list, if the defendant 
enters appearance by his attorney before the 
time for appearance fixed in the summons has 
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expired. When a defendant eo appears the. 
Registrar ought so to set down the case as a 
matter of oourse, or at least ask the Judge in 
Chambers whether he should do so or not 
CuMMiNG V Green - - It Ap. 75 

3. ^^ Entitling affidavits.] In showing 
cause against a rule nisi for a inandamvs in, 
proceedings under the Calcutta Municipal Act 
to obtain compensation from the Justices, the 
affidavits should be simply entitled '' In the 
High Court." The affidavits, though wrongly 
entitled, were admitted. Justices of the 
Peace for Calcutta v. Oriental Gas Com- 
pany - - - - - viii488 

4. Taking further evidence on hearing qf 

motUnis — Oral evidence — Adjournment.] There 
is nothing in the practice of the Court on the 
Original Side to prevent a Judge taking fur- 
ther evidence on the hearing of a motion 
either by affidavit, or viva voce^ and the Court 
may adjourn the hearing for that purpose. 

BA2fASUNDARI DASI V, RaMNARAYAN MiTTER, 

[viii Ap. 65 

5. — — Affidavits on motion — Affidavits fU^d 
after adjournment for convenience of Counsel,] 
The Court refused, without the consent of the 
other side, to allow an affidavit in support of a 
motion to be read, which had been filed after 
an adjournment granted for convenience of 
counsel. CouRJON v. Courjon - ix Ap. 10 

Neerunjun Mookerjeb v. OopendboNa- 
eain Deb - - - - - x 57 

e. Hearing two coitnsel — Motions.] It is 

not the practice to hear more than one counsel 
or vakeel in support of original motions or ap- 
plications against which no cause is shown in 
the first instance. In the matter of thb 
Petition of Baroda Soondree Dassbb, 

LSup. Vol. 609 

7. Damages^ assessment of] Practice 

of Original Side as to assessing the amount of 
damages discussed. Maniram v. Bibi Mashi- 
han - - - - - ivAp. 66 

8. Appeal ^ Delivery of paper-books — 

Costs—Rule 49 qf Oi-igiiutl SideT] Where the 
respondent has not delivered paper-books, as 
he is allowed to do by Rule 49 of the rules of 
the High Court, Original Jurisdiction, on de- 
fault of the appellant to deliver them, and the 
appellant does not appear at the hearing, the 
appeal will be dismissed without costs. HUR- 

ROSOONDERY DOSSEE «. CaLLYPUDO DUTT, 

[xiT Ap. 11 

PRACTICE OF COURTS. IN INDIA. 

See Contract. 
PRECEPT TO COLLECTOR UNDER REG. ZLYIII 
OF 1703. 

See Limitation Act XIV of 1869, 
s. 20. 

PRE-EMPTION. ' 

See Mahomedan Law. Pre-emption. 
Valuation of Suit. 

PRELIMINART ENQUIRY. 

See KUqistrate, Powers of. 
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PS£SC£IPnON~ Evidence, anoi&nt right — 
^#er.J No fixed period has been laid down 
within which a right by prescription may be 
gained in this country. The evidence most be 
such as to justify the Court in inferring the 
existence of a valid ancient right, having 
regard to the nature of that right and the 
<3ircumstances under which it has been exer- 
cised. Ebishna Mohan Mookbbjeb v. Ja- 
GANATH Roy Jugi - - ii A. C. dS8 

8. — — No period has been definitely fixed to 
create a right of prescription. There is no 
decision which says either that a finding that 
the user has lasted for at least twelve years is 
necessary, or that such a finding of a user for 
twelve years would be conclusive. Rupchan- 

DBA 0U08B V, RUPMANJABI DaSI ifi A. C. 926 

S. — User — Ancient and uninterrupted 
TightJ] A party claiming the right of user by 
prescripti<Hi over the property of another must 
show not only that the right has existed from 
ancient days, but also thkt it has been exer- 
cised as of right, and has not been interrupted. 
MuLLiK Jawad-ul-huq V. Ram Pbasad 
Das - - - - • iiiA.0.281 

4. ^— Permitsive possesHon.'] To consti- 
tute a right by prescription, tne possession 
must have been as of right. Mere permissive 
possession cannot be the basis of right of 
prescription. Askab v. Ram Manik Rot, 

[T Ap. 12 

5. Light and air — Batement — Presump- 
tion of lost Grant — Positive and negative servi- 
tudes—0bstmctum^2JlrS Will. /K,<j. 71.] In 
a suit to remove an obstruction to the enjoyment 
of light and air and for damages, — held by 
Mabkby, J., that, in cases where English law 
is applicable, the Law of Prescription is that 
existing in England prior to the passing of the 
Prescription Act. Although the enjoyment of 
light and air as of right for upwards of thirty 
years is evidence ftom which an enjoyment 
from time immemorial may be presumed, yet 
inasmuch as the period of ^ legal memory is 
about 700 years, the claim by prescription in 
this country is defeated by the fact that Eng- 
lish law has only been introduced here for 
about 200 years. Where an easement has been 
enjoyed for upwards of twenty years, the pre- 
sumption of a grant is a question of fact, and 
not of law. Distinction drawn between posi- 
tive and negative servitudes. Beid by Pba^gock, 
C. J. — A right to air may be acquired by ex- 
press grant, but it cannot be acquired merely 
by presumption arising from user, whether the 
presumption is a presumption of prescription 
or not. The only amount of light which can 
be claimed by prescription or by length of en- 
joyment, witiiout an actual grant, ia such an 
amount as is reasonably necessary for the oon- 
veuient and comfortable habitation of the 
house. The uninterrupted enjoyment of light 
for twenty years acquiesced in by the owner of 
the servient tenement raises a presumption of 
right which, in the absence of any evidence to 
rebut it, ought to be acted upon by those who 
have to determine the facts. Such presump- 
tion is one of law, and not of faot Held by 
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NoBMAN, J.— Servitudes are known andieoog* 
nised both in Hindu and Mahomedan law. A 
right to the unobstructed access of light is not 
a property or interest in the light itself, nor a 
right to be enjoyed in or over the soil of the 
adjacent owner. By analogy to ihe Law of 
Limitation, an adverse and uninterrupted nse 
of an easement for twenty years confers a 
right to it : therefore, where the access of light 
and air through the windows of a house has 
been enjoyed for twentgr years, and there is 
nothing to rebut the presumption of title, the 
law implies an obligation on the part of an 
adjoining owner not to interrupt the free 
access of necessary light and air through such 
windows. Bagbam v^ Khbttbanath Kab- 
FOBMAH - - - - - iiiO. C. 18 

6. Light and air — Easement — Knom^ 

ledge and aequieseonce — ^2 Jjr 3 Will. IV,, 
o, 71.] In a suit for enforcing the removal of 
an obstruction to the alleged right of the plain- 
tiff to the light and air through certain win- 
dows in a room of a house contiguous to the 
house of the defendants, it was proved that 
the plaintiffs had purchased the premises in 
1847, and that the building of the room ia 
which the windows in question were had been 
subsequently commenced in 1849 ; and the 
Judge of the Court below found on the evi-' 
dence that the room and windows had been 
completed and in use for a period of twenty 
years prior to the date of suit. May 18th, 1870 ; 
that the plaintiffs had enjoyed the light and 
air through the windows for a period of twenty 
years without any interruption by the defend- 
ants ; and it being proved that the defendants 
had by buildingfs obstructed the light and air 
coming to the plaintiffs' windows, he granted 
an injunction commanding the defendants tO 
take down so much of the wall as rose to the 
height of more than five feet above the level 
of the plaintiffs' floor, and restraining them, 
the defendants, from continuing their build- 
ing above the height of five feet. Held, on 
appeal, per Couch, C. J.— By the English law 
before the Prescription Act (which is the law 
governing the case), the presumption of a 
grant, in the case of a claim to the access and 
nse of light for a building, was a presumption 
of fact, the presumption being founded on the 
consent or acquiescence of the owner of 
the servient tenement. Acquiescence implies 
knowledge, and knowledge may be presumed 
where the owner is in possession. There must 
be knowledge for twenty years, at any rate ; 
if the knowledge were for a lesser period, whe- 
ther there was a grant, would be a question of 
fact, and no presumption could arise. The 
question of whether or not there was know- 
ledge is one preliminary to the consideration 
whe^er or not a grant is to be presumed. 
Held on the evidence that there had been no 
knowledge on the part of the defendants dur- 
ing the whole time, and therefore there had 
not been a twenty years' enjoyment of the 
light and air with tiieir acquiescence. Held 
per Mabkbt, J. — The presumption of a lost 
grant is one of fact. An uninterrupted uaer 
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for twen^ joftra would be evidenoe from 
whioh, taJEen with other cironmstancea, it 
might be inferred that s grant had existed. 
No ^ patientia," or ** submission'* on the part 
of the defendants being shown so as to oonsti- 
tate an acknowledgment of the existence of 
the right of the plaintiffs to the light and air, 
the defendants were entitled to suooeed. Bhu- 
SAN Mohan Banerjse v. Eluott - tI 86 

7. Held on appeal to the Privy Council that 

the law of prescription applicable to India is 
the English law previous to the passing of the 
Prescription Act, 2 & 3 Will. IV, c. 71. In 
order to establish a right to light and air, an 
uninterrupted user of at least twentj years, 
with the aoquieeoenoe of the owner of the 
servient tenement, must be shown. In 
a suit to restrain the defendants from 
obstructing the light and air through certain 
windows of a house belonging to the plaintiffs. 
it was shown that the enjoyment of the alleged 
right began on 14th April, 1850, the windows 
then berug in a sufficiently finished state to 
create the.right. In March, 1870, the plaintiffs 
received notice from the defendants of their 
intention to erect a building which would have 
the effect of obstructing the passage of light 
and air through the plamtifb* windoMrs. The 
building was actually commenced on 23rd 
March, 1870, but it was not actually raised to 
0uch a height as to amount to an obstruction 
Until some days after the twenty years had 
elapsed. Heldf that there was not an enjoy- 
ment for twenty years with the acquiescence 
of the defendants such as entitled the plaintiffs 
to maintain the suit. Quctre, — Whether proof 
of constructive knowledge on the part of the 
defendants would not be sufficient to show 
their acquiescence 7 Elliott v, Bhoobun 

MOHUN BONBBJBB - - - zU P. C. 406 

8. Light and air — Easement — Act IX of 

1871, *. 2^ —Enjoyment " ae of right*'— Unity 
9f poseeeeion — The English l*rescriptioji Act 
(2 4-3 WUl. IV, c. 71), #. S-^ Grant indepen^ 
dent of uaer.'] In a suit to restrain the de- 
fendant from obstructing the access of light 
imd air through certain windows of the plcun- 
tiff's house, it appeared that both the tene- 
ments had formerly constituted the joint pro- 
perty of a Hindu family, and that in 1835 a 
partition took place among the various mem- 
bers^ composing it, by which the tenement in 
the occupation of the plaintiff became separa- 
ted from that occupied by the defendant ; that 
the latter property was, in 1860, purchased by 
the plaintiff jointly with one &., but, under the 
purchase the plaintiff took sole possession 
thereof ; that in 1867, however, he relinquished 
it in favor of O. in pursuance of an award, 
wherein it was found the plaintiff had no right 
or title thereto ; and that in 1870 it was pur- 
chased by the defendant, who, in 1871 and 

1872, erected the obstructions complained of 
by the plaintiff. Held, that though, in the in- 
terval between 1860 and 1867, the plaintiff had 
not such an estate in the servient tenement as 
to Gonatitute unity of Utle in him to the two 
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tenements, and thereby eztinguish all 
mente between them, yet the unity of posses* 
sion in the plaintiff dcuring that period exclud- 
ed the operation of s. 27 of Act IX of 1871, as 
the enjoyment during that time was not ^ of 
right.'* Semhle. — In order that the enjoyment 
should be ** of right," there must be an adverse 
exercise of it as against tiie servient holder. 
Act IX of 1871 does not exclude other modes, 
than therein provided of acquiring an easement 
by enjoyment. In this case, applying the law 
of prescription in force in Calcutta prior to 
1871, which was the English law previous to 
the passing of 2 & 8 WilL lY, c. 71, a grant 
might be implied independently of user : and 
under the circumstanoes of the cas^ the plain- 
tiff was entitled to such right to easements of 
light and air as can be inferred from enjoy- 
ment, — t e.y a right to restrain the defendant 
from committing any act whereby the access of 
li^ht or air should be so diminished as with 
respect to air to prove a nuisance or injurious 
to health, and with respect to light to render 
the house unfit for comfortable hi^itation. 

MODHOOSOODUN D£Y V, BiSSONATH DEY, 

[zvsei 

PBESUMPTIOH. 

See Hindu Law, Custom. 
Hindu Law, Endowment. 
Hindu Law, Joint Family. 
Hindu Law, Presumption of 
Death. 

PRESUMPTION OF JURISDICTION. 

See Jurisdiction of Criminal 
Courts. 

PRESUMPTION OF LOST GRANT. 
See Prescription. 

PREVIOUS CONVICTION. 

See Evidence, Criminal Case& 

PRINCIPAL AND AGENT. 

See Charter-party. 
Company. 

€k)ODs Sold and Delivered. 
Hundl 
Tazi Mandi Chitties. 

8. — Liability of banian— Custom ] There 
is a presumption in Calcutta that where a 
vendor of goods deals with a banian of a Euro- 
pean firm, qnci, banian, he is only to look to the 
banian for the price. Faizullah v. Ram- 
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8. — ^ General or special power of agent-^ 
Eoid&nce of agency. "] Where tne evidence goes 
to show ^at a particular person said to be 
the agent of the defendant was really his 
general agent, and did transact business of 
various kinds for his principal, it is unnecessary 
to prove any special poWer enabling him to 
enter into a particular contract of bargain and 
sale. Per Macpherson, J.— The extent and 
nature of the powers vested in an agent are 
not so much matter of law as matter of fact 
If it be proved that a person acted ordinarily 
as an agent for the defendant in buying and 
selling articles of merchandise, the fact of his 
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not being proved to haye previonaly purohased 
a partionlar kind of article would not neces- 
sarily operate against the plaintiff^s case. The 
Ck>urt, in deciding the question of agency, must 
look to the general evidence on the record. 
Bam Baks Lal v, Kishobi Mohan Suaha, 

[iii A. C. S73 

4. Thakhi4t map — Act of agent-^Bh^ 

dorgement — Evidence.^ In a suit for possession 
of certain lands, for rectification of a thakbust 
map, and reversal of an Act X decision, the 
plaintiflb obtained a decree in the Court of first 
instance, the lower Appellate Court, and subse- 
quently in the High Court on appeal It 
appeared that the lower Courts had before them 
an incorrect copy of the thakbust map, the 
original forming part of the record of another 
8uit The High Court on appeal refused to 
send for this map, but subsequently, on reyiew, 
it was sent for. There was an endorsement 
on the back, which did not appear on the 
copies originally before the Court, to the effect 
that the lands in dispute were pointed out by 
one 7! (7., acting as agent for the plaintiffs, to 
be measured as belong'ing to the defendant's 
talook. field, the case must be remanded to 
the lower Appellate Court to determine 

(1) whether T. C. was the agent of the plaintiff ; 

(2) whether, acting within the scope of his 
authority as such agent, he did sign the map 
as a correct map, and pointed out the lands as 
belonging to tiie defendant; (3) and if so, 
how far these acts of the agent were binding 
on the plaintiffs. Sudakhina Chowdhbain 
r. Raj Mohan Bose - - iii A. C. 877 

5. Adfni44um of title by mookhtearj] 

Where a mortgagee signed a mookhteamama, 
in which he stated that he would abide by any 
arguments which might be urged, and any 
documents which might be filed by the mookh- 
tear thereby appointed, and the mookhtear 
subsequently filed a written statement signed 
by himself alone in which he admitted the 
mortgagor's title, — lusld^ the written statement 
could not be incorporated with the mookhtear- 
nama so as to msjce it part of the document 
signed by the mortgagee. Luchmee Buksh 
Roy r. Runjbkt Ram Pandat xiii P. C. 177 

PRINCIPAL AND ^TiWEU— Execution of decree 
— Death of principal,'] A decree was obtained 
against a surety only, the principal debtor 
being dead, and his property having been 
attached as of an intestate, and proclamation 
made. Held^ that the property could not be 
taken in execution of the decree against the 
auret^. Kali Chaban r. Sbibam ii A. C. 192 

3. — Snit on kundi — Accommodation — Time 
given to principal.'] The defendant, in the 
course of dealingrg with 8. A. of Patna. used to 
draw hundis at Patna on himself at Calcutta, 
and sell them to ^ ^. at Patna ; 8. A. some- 
times only paying part of the consideration for 
the hundL On 13th September, 1867, the 
defendant drew a hundi for Rs. 2,500, payable 
for<<y-one days after date, in the usual way, 
and it was stipulated between him and S, A, 
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that the value should be paid bv 8. A. In three 
days. On 15th September, the plaintiff in 
Calcutta discounted the hundi in the ordinary 
course of business, paying for it Rs. 2,468, or 
thereabouts. It then purported to be accepted 
by the defendant in favor of S. A. Before the 
hundi fell due, 8. A, failed, and the plaintiff 
took the hundi to the defendant in Calcutta, 
and informing him of 8. A,*s failure, asked 
him to pay the hundi. The defendant admit- 
ted he had drawn the hundi, denied he had 
accepted it, and refused to pay, sajdng (he 
alleged) that he had received no consideration 
for it. Before the failure of 8. A., who had 
not paid the consideration as stipulated, the 
defendant pressed him for payment of the 
consideration for the hundi, and 8, A. wrote 
and delivered to the defendant the following 
letter, dated September, 16th, 1867, from him-, 
self to his firm in Calcutta : " Further, I sent 
you a chitti (hundi) for Rs. 2,500, drawn by 
Bhugwan Dass (the defendant) upon Bhugwan 
Dass upon (us), Calcutta ; value deposited by 
me on September 13th, 1867, payable forty-one 
days after date in Company^s rupees. I have 
taken a hundi of this description, which you 
will pay on its due date. The money has not 
been paid, for which I give this puja in writing, 
which you will know." After 8. A't failure, 
and after the defendant's refusal to pay on 
the due date, the plaintiff made the arrange- 
ment with 8, A. J which is embodied in the 
following letter from 8. A, to the plaintiff, 
dated November Srd, 1867: "Further, I dis- 
counted with you at Calcutta hundis for 
Rs. 5,000, which one Pitam Das coming to 
Calcutta were paid off in the following man- 
ner : a hundi for Rs. 2,500 drawn by Bhugwan 
Das on Bhugwan Das, value deposited by me 
on the 15th day of the light side of the moon 
in Bhadra, payable forty-one days after date 
in Company's rupees ; and a hundi for Rs. 2,590 
by Qapi Shaw, Debi Shaw, Radha Shaw, Ram 
Sahayi Roy, value deposited by me on 14th day 
of the light side of the moon in Bhadra, payable 
forty-one days after date in Company's rupees. 
I discounted hundis of this description, and out 
of them I paid Rs. 2,200 in cash through Syad 
Mahomed Hossein Khan Sahib. The balance, 
Rs. 2.800, is due, the condition for payment of 
which is as follows (here follows tiie manner 
in which payment was to be made) : I made 
an agreement of this sort, and I will paj^ the 
whole of the amount, inclusive of interest at 
8 annas, and will take the two hundis from 
Bhai Ram Kissen Futteh Chund, with whom 
they are kept. Should I not pay the money 
according to this condition, then you have the 
authority." For the defendant it was con- 
tended that the effect of the letter of 16th 
September was to make the defendant a surety 
only for 8. A, ; that the plaintiff had notice of 
this at the time of entering into the ag^reement 
gfiving time U> 8, A,', which therefore operated 
as a release to the defendant. In a suit by the 
plaintiff to recover the amount of the hundi 
from the defendant, the Court found that it 
was not proved that the hundi had been 
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accepted by the defendant, but held that, 
•whether the effect of the agfreement contained 
in the letter of September 16th was to make 
,the defendant a surety only or not, the 
defendant was liable. Per Norm an, J.— No- 
tice of the defendant's position in regard to 
the hundi was not communicated to the plain- 
tiff. Per Macpherson, J.— The agreement 
contained in the letter of 16th September did 
not alter the position of the parties so as to 
make 8. A, the principal debtor, and the 
defendant his surety. Habjiban Das v. Bhao- 
WAN Das - - - - - Til 585 

8. Discharge of surety — Giving time to 

pHncxpal.'] A, and his surety B. executed a 
bond to C. for the faithful discharge of A.^e 
duties as a gomasta. In September, 1866, upon 
accounts being rendered, A, was found indebt- 
ed to C. in a certain sum of money. A. there- 
upon executed an ikrar to C, which was 
accepted by C, agreeing thereby to pay the 
amount due in February following. On de- 
fault being made, C. sued A- and B. for the 
amount due. Held, that the acceptance of the 
ikrar without the knowledge or consent of J?., 
giving time for payment, was a discharge to 
the surety. PuBi Sundabi Dbbi t?. Drobo- 
If AYi Debi - - - - Tii Ap. 10 

4. — Acceptance of interest in excess or 
advance — Chiving dtne to principal — Discharge 
of surety.'] In an action against a surety for 
principal and interest payable on a promissory 
jxot^y— held, oyerruling the decision of the 
Court below (Macpheeson, J.), that the credi- 
tor, by the mere acceptance, without the know- 
ledge or consent of the surety, of interest in 
excess of what was due on the note, bound 
Mmself to give time to the principal debtor, 
and thereby discharged the sure^. Kali 
Peasakka Bot r. Ambica Charah Bose, 

[iz261 

5. In a suit against 2). and K. on a 

promissory note, where AT. raised the defence 
that he was only a surety for 2>., and that the 
plaintiff having given time, 2>. was released 
from liability — Iveld^ that it was necessary to 
show that the fact that K. signed the note only 
as surety for D. was known to the plaintiff at 
the time when the note was made. Held also, 
that a binding contract to give time to the 
principal cannot be inferred from the mere 
receipt by the creditor of interest in advance 
on the note. Pukchanun Ghobb v, Dalt, 

[zt881 

6. The mere taking by the holder of a 

promissory note of interest in advance from 
the principal debtor, does not operate as an 
agreement not to sue during the time covered 
by the interest, and therefore does not consti- 
tute such a griving of time to the principal as 
would release the surety. Dwarkanath Mit- 
tbb o. Daly ; Dwarkanath Mitter «. Birch, 

[xv 888 note 

PSI0&IT7 OF OFFICIAL ASSIGSEB. 
See Insolvency. 



PBIOftnr OF fiEGISTEBED OVEB ITVSEOXB- 
T£B£0 DEED. 

See Fraud. 

BBaiSTRATION. 

PEISOHEB. 

See Witnesses. 

8. ^—^ Right of on trial^BoottmentSf copies 
of— Evidence,'] A prisoner applied for copies 
of certain documents filed in Court for the 
purpose of his defence. Held, the Magistrate 
had erred in refusing his application. Per 
LooH, J. — A prisoner is entitled to have copies 
of all documents for which he asks, and whicdi 
he thiuks necessary for his defence, and it is 
for the officer trying the case, whether Mag^- 
trate or Judge, to determine at the hearing 
whether the documents filed by the prisoner 
are or are not admissible as evidence. Ik 

THE MATTER OF THE PETITION OF ShIB PRA- 
SAD Panda - - - - vi Ap. 69 
PRISONER, EXAMINATION OF. 

See Evidence, Criminal Cases. 

PRISONERS' TESTIMONY ACT (XV OF 1800)« 
See Civil Proobdrub Code, a 78. 

— -, s. 16 — Signature of jailor — Judicial 
f lot ice.] The Court will take judicial notice of 
the signature of the jailor under a 16, Act XV 
of 1869, Prisoners' Testimony Act. Tamob 
SiNQ V. Kalidas Roy - - ' iv 0. C. 51 

PRIVATE DEFENCE, RIGHT OT-^Possession,'] 
A party in possession of land is legally entitled 
to defend his possession against another party 
seeking to eject him by force. Queen v, Tulsi 
SiNQH - - - - ii A. Cr. 16 

2. Penal Code, ss, 97, 99.J The right of 

private defence as described in s. 97 of the 
Penal Code is subject to the restrictions men« 
tioned in s. 99, — ^that is, it should be exercised 
only in the defence of one^s own body or that 
of another person against an offence affecting 
the human body. Under s. 102 the right 
commences only on a reasonable apprehension 
of danger to the body caused by an attempt or 
threat to commit an offence, and by s. 99, 
cl. 4, the right is restricted to not inflicting 
more harm than it is necessary to inflict for 
the purpose of defence. Queen v, Gobar- 

DHAN BHUYAN - - - iv Ap. 101 

8. Penal Code, ss. 148, SOi-^Culpable 

Homicide.] The prisoners who, in resisting a 
sudden attack made upon them by certain per- 
sons for the purpose of cutting their crop, 
and when they had no time to complain to the 
police, inflicted a wound on one of them with 
a bamboo, from the effects of which the man 
died, were convicted by the Sessions Judge, 
under ss. 148 and 304 of the Penal Code. 
The High Court acquitted the prisoners, hold- 
ing that the force used, or the injuries in- 
flicted, were not such as to exceed their righto 
of private defence of property. Queen v. 
Guru Charan Chang - - vi Ap. 

4. House-breaking — Limits of right of 

defence.] The right of private defence of 
property against house-breaking does not 
extend to causing the death of the house- 
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breaker when he has made his escape from the 
premises empty-handed, and is at some dis- 
tance from the place. No more harm should 
be done than is necessary to effect his cap- 
ture. Queen v. Bolaki Jolahad i S. H. viii 
PBITATS PBOSEOUTOB— 0*tfni9kz/ Procedure 
Cade {Act XXV of 1861), 9. iZi— Right to 
appear,'] Private prosecutor not allowed to 
appear on a reference to the High Court under 
B. 434 of the Criminal Procedure Code. Queen 
V. Ramjai Mozumdab - - Ti Ap. 46 
PSIVILEOE FBOM ABREST. 

See Contempt of Coukt. 
Pardanashin Women. 
Witnesses. 

PEIYILEGED COMMUNICATION— Act II of 
1855, #. 24 — MookUear and client.'] The ques- 
tion whether a communication between the 
accused and a witness is privileged, is a ques- 
tion of law for the Judge to decide. Communi- 
cations between mookhtears and their clients 
are not privileged within s. 24 of Act II of 1855. 
Queen v. Chandbakant Chuckbbbuttt, 

[i A. Or. 8 
2. — — Prottcvtor in criminal caee and his 
attorney and cUrk,'] iSffmdZe.— Communications 
between a prosecutor in a criminal case and his 
attorn^, and between the attorney and his 
clerk, with respect to the case, are not privi- 
leged. In the matter op the Petition of 
Belilios - - - - - iii»4» 
PBI7T COUNCIL, EXECUTION OF DECREE OF. 

See Limitation Act XIV of 1859, 
8. 19. 
Mesne Profits. 
PEIVT COUNCIL, PRACTICE OF, IN APPEAL— 
Ehidence wrongly admitted.'] Where the Courts 
below had admitted evidence not properly 
admissible, tiie Judicial Committee examined 
the whole evidence, and being satisfied that 
there was, independent of that inadmissible 
evidence, sufficient to justify the decision of 
those Courts, dismissed the appeal Lala B an- 

BIDHAR V, GrOYBBNMENT OF BeNQAL iz P. C. 264 

2. . Adoption — Direct evidence a* opposed 

to sy^picion.] The Sudder Ameen having held 
an adoption proved, the Principal Sudder Ameen 
on app€»al reversed that decision on the facts. 
The case came before the High Court on special 
appeal, and the decision then given was appealed 
to England, and special leave was given by Her 
Majesty to appeal against the decision of the 
Principal Sudder Ameen. The decision of the 
Hig^ Court on the law was admitted to be good, 
but the JndidiU Committee reversed the finding 
of the Principal Sudder Ameen on the facts. 
Kali Chandra Chowdhry v. Shib Chandra 
Bhadttri - - - - vi P. C. 601 

8. Wrongful admission of evidence,] 

Where evidence, such as hearsay, is improperly 
admitted, the question for the Judicial Com- 
mittee is whether, rejecting that evidence, 
enough remains to support the finding. Dis- 
approval was expressed by their Lordships of 
the reception by the lower Court of evidence 
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which ought not to have been admitted. Ho- 
HX7N Sma V. Ghuriba - - tI P. 0. 490 

4. Hearsayevidenee — 'Wrong conelfisionM 

from evidence.] Where the High Court founded 
their judgment upon evidence which did not 
justify the conclusion, the Judicial Committee 
reviewed the whole evidence, in order to ascer- 
tain whether the decree could be supjwrted. 
Ajodhya Prasad Sinq v, Umbao Sing, 

[vi P. C. 609 

6. Guardian and ward — Application bw 

infant on coming of age to witltdraw from the 
suit. — I>ismiMsal for want of prosectition.] An 
infant appellant, in an app^ pending in the 
Privy Council, having come of age, and having* 
petitioned the High Court in India to be allowed 
to withdraw from the suit, — held^ that it was 
competent to the respondent in England to 
have the appeal dismissed for want of proeecu* 
tion, although the guardian had given security 
for the costs and paid the expenses of the 
appeal, aud although the (former) infant was 
not served with notice of the motion, the 
Council being satisfied that he had in tiie High 
Court petitioned for leave to withdraw. Bis- 

TUPRYA PATMADAYI V, BASUDBB DhALL 

Bewarti Patnaik - - vi p. C. 100 

6. Special appeal.] Where a case has 

been heard by the Hi^ Court on special appeal, 
and on appeal to the Privy Council it is desired 
to include in the appeal the decisions of the 
lower Courts on the facts, an application tor 
special leave to do so should be made previous 
to the hearing. The Judicial Committee will not^ 
as a rule, allow a petition of appeal from those 
decisions tg be put in at the hearing, nunc pro 
tunc. Gk)LAMALiv. Kallykishen Thakoor, 

[xii P. C. 107 

7. Oronnds of appeal — Objection not 

taken before High Court.] The Judicial Com- 
mittee refused to entertain an objection taken 
in the grounds of appeal, which had not been 
taken on appeal to the High Court Forbes 
Mesr Mahomed Hobsein - xii P. C. 210 

8. A plaintiff sued to set aside certain 

documents which he alleged to have been forged 
by the defendant. At the trial of the case in the 
Court of first instance the only issue directed to 
these documents was : — ** Are the three written 
agreements said to have been given by the plain- 
tiff to the defendant genuine and valid deeds ?*' 
It was not contended by the plaintiff in that 
Court that the agreements had been obtained 
from him while he was a minor by undue 
influence, nor was that objection taken in the 
grounds of appeal against the judgment of the 
Court. Heldy that it was too late to take the 
objection for the first time in the Court of 
Appeal. AMEER00NIS8A Khatoon v. Adadoo- 
NI8SA Khatoon - - - xv P. C. 67 

9. Misstatement in petition — Costs,] 

Where special leave to appeal to the Privy 
Council is granted upon a petition in which 
material misstatements are mode, objection 
should be taken by the respondent by a preli- 
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minaiy motion to rescind the leave to appeal, 
or at any rate before the hearing of the appeal, 
when called on, has been entered on. Where 
it was not clear that the material misstate- 
ments in the petition had been made with an 
intention to deceive, and the objection to the 
appeal was only taken at a late stage of the 
hearing, the Judicial Committee declined to 
dismiss the appeal, but refused the appellant 
the costs of tiie appeaL Bam Sabuk Bose v.' 
Kamines Eoohabbe Dossee - zi? P. C. 894 

10. Rehearing — LacA^s of petitioner.'] 

There were four respondents in an appeal to the 
Privy Council. At the hearing, the appeal was 
allowed ew parte against all the respondents. 
One respondent afterwards petitioned for a 
rehearing, on the ground that neither he nor 
his agents had notice that the appeal had been 
entered or fixed for hearing until after it had 
been decided. On enquiry, it appeared that the 
petitioner had inaccurately described the suit 
to his agents as an appeal against himself only, 
without mentioning the names of the other 
respondents ; and the agents, on being told at 
the Privy Council office that no appeal so en- 
titled was pending, had taken no further steps. 
Ifeldf that there had been omission and neglect 
on the petitioner's .part and on the part of his 
agents such as to prevent the Judicial Com- 
mittee from recommending a rehearing of the 
case. SwABNAMATi V, Shashi Mukhi Barmani, 

[ii p. C. 60 

11. Reftpondents in same interest — Costs ] 

Where respondents were in the same interest 
but severed in their defences, only one set of 
costs was allowed, and that to the respondent 
who first entered appearance. W002kLA.TARA 
Debia v. Unnopoorna Debia- xi P. C. 158 

18. Appeal brought contrary to agreement 

not to appeal — Costs,] A fixed sum nomine 
erpcnsarum was given to each respondent in 
lieu of costs, where an appeal was preferred 
contrary to an agreement not to appeal, and 
the proceedings had been stayed. Amir Ali v. 
Indurjit Koee - - - ix P. C. 460 

18. Leave to appeal granted without au- 
thority •^Preliminary objection — Special leave 
to appeal.] An objection that an appeal 
has come before the Judicial Committee with- 
out proper authority ought to be taken at the 
earliest moment, but may be entertained at 
any stage of the appeal, and is not nnfrequent- 
ly heard when the appeal is called on and be- 
fore the arguments on the merits have com- 
menced. An appeal being called on, and be- 
fore the case was gone into on the merits, the 
objection was taken by the respondent and 
appeared to be well-founded. The appellant 
thereupon applied to the Judicial Committee 
to grant him special leave to appeal nunc pro 
tunc, ffeldj that it was competent to the Judi- 
cial Committee to grant such special leave, but 
leave was refused under the particular cir- 
cumstances of the case. Gajadhar Persad 
V, The Widows of Emam Au Beg xt P. C. 281 
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14. ^^ Concurrent decisions on fact,] The 
Lords of the Privy Council do not, as a rule, 
disturb tiie concurrent decision of both the 
Courts below upon a question of fact, unless it 
very clearly appears iSiere has been some mis- 
carriage of justice, some mistrial, or that the 
conclusion is very plainly erroneous. Gosain" 
TOTA Bam o. Baja Bukixiballab iii P. G. 84 

15. Where the Court of appeal in India 

concurs in the finding of the Court of first in- 
stance on a question of fact, the Privy Council 
will not disturb that finding, unless satisfied, be- 
yond all reasonable question, that there was 
some miscarriage in respect of the principle 
on which the decision rested, of a presumption 
to which too much weight was given, or of 
something as to which the Judicial Committee 
could see there was a principle involved which 
ought to be set right for the guidance of the 
Court in other cases. Gabindsunduaei Debi 
o. Jagadamba bEBi - - vi P. C. 168 

16. — Where both the lower Courts had 
agreed as to the facts, the Privy Council re- 
fused to examine the evidence, the controversy 
being merely as to the weight to be attributed 
to it. Lalji Sahu «. Collector of Tir- 
HOOT - - - - - vi P. C. 648 

17. Where the High Court affirmed the 

judgment of the Court below on the facts, 
without giving. reasons for such affirmance, the 
Judicial Committee reviewed the facts and 
reversed the decree. Guthrie v, Abul Mazaf- 
FAR - - - - - vii P. C. 680 

18. Where there are concurrent decisions 

on a question of fact, the Judicial Committee 
will not (especially on a question of fact as to 
boundaries) reverse the decision, unless there 
was no evidence, or there has been in the con- 
duct of the trial, or in the mode in which 
evidence was adduced, or in the course of de- 
ciding the case, a clear departure from the 
ordinary principles which regfulate judicial 
proceedings. Ganeswar Sing v. Durga 
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19. Where the decision of the first Court 

upon a question of fact has been affirmed on 
appeal, their Lordships wiU not reverse such 
finding on a mere balance of testimony ; there 
must be so strong a preponderance of testi- 
mony that they can confidently pronounce it to 
be wrong. Sarat Sundari Debi v. Kumar 
Paresnarain Boy- - - viii P. C. 118 

30. The Judicial Committee, reversing 

the finding of the Courts below, refused to set 
aside a compromise (confirmed by a decree of 
Court) by the former guardian of the plaintiff 
of a claim against his estate for debt after 
sixteen years, the plaintiff having failed to 
prove that the suit was fictitious, and the com- 
promise fraudulent and collusive. Lbkraj 
Boy «. Mahtabohund - - xP. C. 85 

31. The Courts below, without ascertain- 
ing the amount of the widow^s dower, decreed 
possession of the estates to the heirs. Such 

33 



Digitized by 



Google 



( «6 ) 



DIGEST OF 0A8Ea 



( 616 ) 



PBivT oouioiL, psAcncE OF, h appeal— 

ccntintied. 
decree was reversed on appeal, and the amount 
of dower wae asoertained. Bachun v. Hamid 
HOSSEIN - - - - - xP. C.46 

22. ' A decree of a High Court confirming 

the decree of a District Judge for dissolution 
of marriage reversed, so far as it affected the 
co-respondent and condemned him in coste. 
The circumstances of the case took it out of 
the general rule not to reverse the concurrent 
findings of two Courts on a question of fact. 
Hay p. Gordon - - - x P. C. 801 

PBOBATE. 

See Will. 

2. Will of Hindw^Dvidence.'] Grant of 

probate of the will of a Hindu confers no 
title upon the executor, but he derives his title 
from the will itself. Probate is evidence of 
his title, only so far as a decree of the Court 
granting it would be, namely, between the 
parties and those privy to the suit in which 
the decree is mad& Shabo Bibi v, Baldeo 
Das - - - - - - 10. C.24 

8. Exeentor^ position cf,"] Government 

Promisso^ Notes belonging to the estate of a 
deceased Hindu were endorsed over, without 
consideration, by A. (who had taken out pro- 
bate of a forged will, and was acting under 
the same as executor) to By who received the 
same hon& Jide, but without due inquiry ; and 
on obtaining a renewal of the same, endorsed 
the renewed paper back to A, for the purpose 
of enabling him to raise money thereon, be- 
lieving that A. had a right to do so. Beld^ that 
A. was liable to account to the representatives 
of the deceased for the value of the said Pro- 
missory Notes as assets of the deceased come 
into his hands. The property in the moveable 
estate of a Hindu does not pass to his execu- 
tor as such. Jatkali Debi v, Shibnath 
Chattbbjee - - - - ii 0. C. 1 

4. Hindu will — Executor by implication 

^Sticoessio^n Act, s. U^-^ Hindu WUU Act {XXI 
^1870).] Probate granted of the will of a 
Hindu to his widow and heiress, who was uni- 
versal legatee under the will, as executor by 
necessary implication, there being no execu- 
tor mentioned in the wilL In the ooodb of 
Babhtka Mohan Sett - - - vii 668 

5. WiH—Euidenee-'Hindu WilU Act 

iXXI of ISlOy-Succesiion Act (X of 1866), 
MM. 180, 242.] The effect of the Hindu Wills 
Act which makes (among others) ss. 180 and 
242 of the Succession Act applicable to Hindus, 
is to make the probate of the will evidence of 
the will against all persons interested under 
the will. Bbajanath Dey Siekab v. Anand- 
amatiDasi - - - - viii208 

PROOEEDIHO IN CIVIL CASE. 

&ee Bulbs of Hiqh Coubt. 

PBOCEEDIHO TO EVFOECE DECREE. 

8m Civil Pbocedubu Code, b. 216. 
Limitation Act XIY of 1859, 
B.20. 



PROCEEDS OF PROPERTI SOLD H EZBCUTIOM 
OF DECREE. 

See Appeal. 
Attachment. 

PROCEDURE. 

See Execution of Decbee. 
Issues. 
Offence committed on thb 

HiQU Seas. 
Paupee Suit. 

Becognizance to keep peace. 
Begistbation Act XX of 1866, 

s. 22. 
Sale fob abbeabs of Bevenub. 

PROCLAHATIOH FOR ABSCOHDIHO PARTT. 
Ste Absconding Offendeb. 

PROHIBITORT ORDER. 
See Nuisance 

Sale in Execution of Decbek. 

PROHIBITORT ORDER, SERVICE OF. 

See Civil Pboceditbe Code, b. 239. 

PROMISSORY HOTE. 

See Bills of Exchange Act. 
Cause of Action. 

GOVEBNMENT PbOMISSOBT NOTE. 

Hindu Law Contbact. 

Intebest. 

Limitation Act XTV of 1859, & 
1, CL. 10. 

Stamp. 

2. Endorsement to a third person for 

purpose of allowing him to site — Assignment of 
negotiable instrument.'] There is nothinc^ 
illegal in the true holder of a promissory note 
endorsing it to another person, with the ex- 
press object of allowing him to sue upon it, 
Ramlal Mookebtee p. Haban Chandba 
Dhab - - - - - iii 0. C. 180 

8. Contract or obligation — Registration 

Act(XVIoflSei), s, \Q—Act X/r^/1869, 
s, \y el. 10."] A promissory note is a ' * oontract 
or obligation*' under s. 16, Act XVI of 1864, 
and as such might have been registered under 
that Act : consequently the period of limitation 
prescribed by s. 1, cL 10, of Act XIV of 
1859, viz.y three years, applies to it. Pyabi 
Chand Mttteb V, Fbazee - - Ti Ap. 40 
4. Suit on, under Act V of 1S&6— Consi- 
deration— Lottery Act {Vof\ 844).] The defen- 
dant agreed with the plaintiff to take the 
plaintiff's mare ** Bridesmaid" on ^ racing 
terms," — all winnings to be diyided equally 
between them, and the plaintiff to have the 
option of claiming a one-fourth share of any 
lottery in which she might be bought by or on 
aooount of the defendant ; the plaintiff to 
keep and train " Bridesmaid" for Bs. 60 a 
month. Subsequently, the plaintiff agreed to 
keep and train, for a like sum for each horse, 
five horses belong^g to the defendant. The 
defendant having been posted as a defaulter, 
tiie plaintiff, at the defendant's request, ad- 
yanced certain sums to the Secretary of the 
Calcutta Baces to enable the defendant s horses 
to run. As security for the repayment of 
such adyances, and of a sum of Bs. 4.456-6, 
which had become due to the plaintiff, and 
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which included an item of Rs. 1,149 for 
** biUance of bets and lotteries," and a smaller 
snm in respect of certain tickets in the 
** Secundra Raffle " the defendant gave to the 
plaintiff a letter of hypothecation of his five 
horses, whereby it was agreed that in case of 
the defendant's default, the plaintiff should 
be at liberty to sell the horses. The defen- 
dant made default, and the plaintiff advertiped 
the horses for sale. On the same day the de- 
fendant wrote and gave to the plaintiff a 
letter, stating that, in consideration of the 
plaintiff's withdrawing the advertisement, and 
withholding the sale for a certain i)eriod, he 
would give the plaintiff a promissory note for 
the balance of his claim. A note for Bs. 7,000 
was accordingly given by the defendant to the 
plaintiff. In the aoOount delivered by the 
plaintiff to the defendant, he had by mistake 
over-credited the defendant with Bs. 744 in an 
item headed ** cash received from the Secre- 
tary of the Calcutta Races balance of racing 
account," and under which was included the 
following item " J. O. U.^ deducted from 
lottery account, Rs. 480." On receiving infor- 
mation of the error, the defendant g^ve the 
plaintiff another promissory note for Rs. 744. 
In an action on the notes brought under Act 
V of 1866, the plaintiff obtained a decree, 
which was set aside on the defendant's appli- 
cation, and leave was given to him to appear 
and defend. Written statements were then 
filed on the plaintiffs application. Held by 
Maophebson, J., that the two promissory notes 
were given as a security for the whole of the 
plaintiff's claim ; that the items for *' balance 
of bets and lotteries" and for the " Secundra 
Raffle" being rendered illegal by the Lottery 
Act (V of 1844), part of the consideration for 
the notes was illegal, and no action was main- 
tainable upon them His Lordship, therefore, 
dismissed the plaintiff's suit. On appeal, held 
by Couch, C. J., that the promissory note for 
Rs. 7,000 was not vitiated by the Rs. 1,149 
being part of the consideration for it : al- 
though that portion of the latter sum which 
was won by lotteries was obtained by an illegal 
transaction, it was not illegal for the defen- 
dant to receive the money, and having doiie 
BO, to pay the plaintiff his share or to promise 
to do so. But the money paid in respect of 
the *' Secundra Raffle," being money paid in 
execution of an illegal purpose, was an illegal 
cpnsideration which disentitled the plaintiff 
to recover on the note. Held further, that the 
note for "Bja. 744 was given upon good consi- 
deration. All the facts of the case being 
stated in the plaintiff's written statement, 
the Court might allow the plaint to be 
amended, and frame an issue as to what 
amount was due to the plaintiff in respect of 
the consideration for the note for Rs. 7,000. 
Held by Mabkby, J., that both notes were 
good, inasmuch as the promise contained in 
them did not spring from, nor was it the 
creature of, the original illegal agreement, but 
was a separate agreement Joseph r. Solai^o, 

[iz441 
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PEOMISSOET NOTE PAYABLE ON DEMAND. 

iS^tf Limitation Act XIV op 1859, 

8. 1, CL 9. 

PEOMISSOET NOTE EEQISTESED UNDEE 
s. 62, ACT XX OF 1800. 
Se^ Mebgeb. 

PEOMISSOET NOTE, SUIT ON. 

See HUBBAND AND WiPB, 

PEOMISSOET NOTES, ISSUE OF. 
See Company. 

u PEOPEETT." 

See Attachment. 

PEOPEETT ON WHICH THEEE IS A MOET- 
6A6E OE INCUMBEANCE. 
See Court Fees Act. 

PEOPEETT SUBJECT TO A TBUST. 
See CduBT Fees Act. 

PEOSTITUTES— ^ij^ XIV of 1868, w. 11 <md 21 
— Registry of common prostitutes — Jurisdiction 
of Magistrates to niUertain pleas of irregularity 
in the registry — Possession of registry ticket^ 
Under Act XIV of 1868, the police are not 
empowered to put a woman on the register of 
"common prostitutes" against her will. The 
penalty prescribed by s. 11, Act XIV of 1868, 
for disobedience of any of its rules, is for a 
** woman " who voluntarily registers herself as 
a "common prostitute.'' A Magistrate has 
authority to hear any objection urged by a 
woman charged with disobedience of the rules 
under Act XIV of 1868, against the legality of 
her registry, or that she is not a common 
prostitute. The possession of a registry ticket 
is not sufficient evidence of being a common 
prostitute. In the case of Lakhimani Bar, 

[iU A. Cr. 70 

PEOSTITUTES, SUIT FOE EENT OF LODGINGS 
LET TO. 

See Landlord and Tenant. 

PEOSTITUTION, OBTAINING POSSESSION OF 
MINOE FOE PUEPOSES OF. 

See Penal Code, s& 372, 373. 

PEOTECTOE OF LABOEEES. 

See Benq. Act VI OP 1865. 

PEOTOCATION. 

See Culpable Homicide. 

PUBLIC DOCUMENTS. 

See Evidence Act, ss. 74 and 77. 

PUBLIC EOAD, SUITS EESPECTING. 

See Jurisdiction of Civil Court. 

PUBLIC SERYAST— Penal Code, s. 21, oi 9, and 
s, 161 — Illegal gratification — Peon rernvne- 
rated hy fees.^ A peon of the Collector's Court, 
who received no fixed pay from the Govern- 
ment, but was remunerated by fees whenever 
employed to serve any process, and was placed 
on the register of supernumerary peons, had 
been ordered by the Magistrate to do duty on 
a particular day at the office of the special 
sub-registrar, where he was detected receiving 
an eight-anna piece from a person, and was 
prosecuted for receiving an illegal gratification 
as a public servant. Held^ that the peon was a 
public servant under the definition in the 9th 
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PUBLIC SEXVAVS-^antinued, 

clause of b. 21 of the Penal Code, and the trial 
of the charge against him must be proceeded 
with. Queen v. Ram Kbishna Dab vii 446 

PUTOITS, OPnriOHS op.— Observations of the 
Privy Council as to the weight to be attached 
to the opinions of pundits. Collectob op 
Madura v, Mutu Ramalinga Sathupathy, 

[i P. C. 1 

PUHISHMEHT, ENHAHGEHENT OF. 

See Criminal Procedure Code (Act 
X OP 1872), B. 280. 
Revision. 

pmnSHMEHT, FORM OF. 

See Oppenob committed on High 

Seas. 

PUBCHASE BY HIHDU WIDOW. 

See Vendor and Purchases. 

PUBCHASE B7 MEHBEB OF JOIITT HINDU 
FAMILY IN HIS OWN NAME WITH JOINT 
FUNDS. 

See CrviL Pbocedurb Code, b. 260. 
Hindu Law, Joint Family. 

PUBCHASE BY MOBTGAGEE. 
See MOBTOAGE. 

Pabtibs to Conveyance. 

PUBCHASE OF DECBEE BY ONE OF SEVEBAL 
JOINT DEBTOBS. 

See CoNTBiBUTioN, Suit fob. 

PUBCHASE-MONEY, BEFUND OF. 
See Act XL of 1858. 
Dbcbee. 
Hindu Law, Alienation. 

HiNOB. 

Vendob and Pubchabeb. 
PUBCHASE.MONEY, SOUBCE OF. 
See Benami Pubchase. 

Hindu Law, Joint Family. 

PUBCHASE-MONEY, SUIT TO BECOVEB. 

See Civil Pbocbdubb Code, s. 258. 
Sale in Execution of Decbee. 
Vendob and Pubchabeb. 

PUBCHASEB. BIGHT OF. 

See Hindu Law, Widow. 

Sale fob abbeabs of Rent. 
Sale in Execution of Decbee. 

PUBCHASEB, SUIT FOB SHABE OF ESTATE BY. 
See Decbee. 

PUBCHASEB AT BEYENUE SALE. 

See Enhancement of Rent. 
Ghatwau Tenuue. 
Sale fob abbeabs of Revenue. 
San AD. 

PUBCHASEB AT SALE IN EXECUTION OF DE- 
CBEE. 

See Attachment. 
Lis Pendens. 

HiNOB. 

Pabtibs. 

Small Cause Coubt, Mofussil. 
Vendob and Pubchabeb. 
2 — Rights of—Limitatifln.'] One of four 
ehildren set up a deed of gift and a will, iv 



PUBCHASEB AT SALE IN EXECUTION OF DE- 
CMJ^-^onttnued, 

virtue of which he was, in 1 842, placed, by a sum- 
marv proceeding of the Courte, in poeeeesion 
of the whole estate left by his deceased father. 
The rights and interests of two other children 
were sabsequently sold in execution of a de- 
cree for debt, and purchased by the present 
plaintiffs. 1 fourth child instituted a suit 
against the first-mentioned one, to set aside 
the deed of gift and wUl, the result of which 
was that, in 1855, the will which affected two- 
thirds of the estate was set aside as having 
been made without due consent of heirs, the 
consent alleged in the will being held to be no 
consent. I^e plaintiffs now sued to get posses- 
sion of the shares of the two children whose 
rights and interests they had bought. Beld, 
reversing the decision of the High Court, that the 
plaintiffs as purchaser at an execution-sale, 
were in no better position than claim- 
ants under any other conveyance or assign- 
ment, and their cause of action arising in 
1842 they were barred by limitation. Enatet 
HossEiN V. Gbidhabi Lall - ii P. C. 75 

PUBCHASEB, BONA-FIDE. 

See Limitation Act XTV of 1869 

8.6. 

PUBCHASEB, CHABQE ON SHABE OF ESTATE 
IN HANDS OF. 

See CO-SHABBB& 

PUBCHASEB FBOM OUABBIAN. 
See Act XL of 1858. 

Mahomedan Law, Guabdian. 

HiNOB. 

PUBCHASEB FBOM HEIB OF MAHOMEDAN. 
See Mahomedan, Law Debts. 

PUBCHASEB FBOM MEMBEBS OF HINDII 
FAMILY. 

See Hindu Law, Joint Family. 
Vendob and Pubchaseb. 

PUBCHASEB FBOM MINOB. 

See Limitation Act IX of 1871, a. 7. 

PUBCHASEB HAVING PEBSONAL KNOWLEDGE 
OF PBOPEBTT PUBCHASEB. 

See Specific Pebfobmancb. 

PUBCHASEB OF BIGHTS OF HOLDEBS 0? 
FBACTIONAL SHABE OF ESTATE. 
See Beng. Act VIII of 1865. 

PUBCHASEB OF SHABE OF LAKHTBAJ ESTATE. 
See Pabtition. 

PUBCHASEB UNDEB EXECUTION AGAINST 
ASSETS OF TESTATOB. 
See Pabtibs. 



QUABBIES, SUIT FOB BENT OF STONE QUAE- 
BIES. 

See JuBiSDiCTiONOF Bbybnub Coubt. 

QUESTION OF FACT. 

See Special Appeal. 

QUESTION PUT B7 JUDGE TO JUBT AFTEB SPE- 
CIAL VEBDICT. 

See Veediot of Jubt. 
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QUESTION EEFEBRED TO FULL BBIOH. 
See Bbfbrenob to Full Bbnch. 

BAILWAT COKPASY—LiahilUy'-'Carrierg of 
goods—Act XVIII #>/■ 1864, #. II— Negligence,'] 
The East Indian Railway Company cannot, 
under s. 11 of Act XVIII of 1864, limit 
their responsibility as carriers in respect of 
ordinary goods so as not to be liable for loss or 
injury caused by gross negligence or miscon- 
duct, though possibly they may, with the con- 
sent of Gk}Temment, limit their liability by 
contract or notice for loss arising otherwise 
than by gross neglect. East Indian Rail- 
way Company v, Joedan - - ir 0. C. 97 

2. Liability for nuisance caftsed hy works 

— Stattitory powers— Reg, 1 of 1824— -4c* XLII 
0f I860— Xafui taken for public purposes — 
Suit for injunction to restrain nuisajute^ The 
plfdntiffs, the owners and occupiers of a house 
and premises in Howrah, sued for an injunc- 
tion to restrain a nuisance caused by certain 
workshops, forges, and furnaces erected by the 
defendants, and for damages for the injury 
done thereby. The defendfuits were a Railway 
Company incorporated under an Act of Par- 
liament for the purpose of making and main- 
taining railways in India, and by an agreement 
(entered into under their Act of Incorporation) 
between them and the East India Company, 
they were authorized and directed to make and 
maintain such railway stations, offices, machi- 
nery, and other works (connected with making, 
maintaining, and working the railways) as the 
East India Company might deem necessary or 
expedient. The workshops complained of were 
erected in 1867 under the sanction of the Ben- 
gal Government on land purchased by the 
GoTemment in 1864 for the purposes of the 
railway under Reg. I of 1824 and Act 
XLII of 1860, and which had been made over 
'to the defendants, ffeldj a nuisance having 
been proved to exist, that is to say, such annoy- 
ance as materially interfered with the ordinary 
comfort of human existence in the house, and 
caused sensible injury to the property, of the 
plaintiffs, the defendants could not plead laches 
or acquiescence on the plaintiffs* part, as, upon 
the plaintiffs complaining in May, 1870, the 
defendants had admitted tiiat there was a nui- 
sance, and had up to June, 1871, made various 
efforte to abate it. Nor could the defendants 
escape liability on the ground that the nui- 
sance had been caused by them in the reason- 
able exercise of powers conferred upon them 
by the Legislature. An injunction was grant- 
ed restraining the defendants, and liberty to 
apply was reserved in the decree. On a motion 
by the defendants, supported by an affidavit 
showing the alterations which they proposed to 
make with the view of abating the nuisance, 
and alleging that a period of three months was 
xequired to carry out these alterations, and that 
a refusal to g^nt this time would necessitate 
the closing of the Company^s workshops, and 
would occasion great inconvenience, the Court 
granted the time asked for, on the conditions 
that tiie defendants paid the costs of the appli- 
oationi and did all theiy possibly ooold in the 



BAILWAT OOKPUSY'-eontinued. 

meanwhile to prevent annoyance to the plain* 
tiffs. Raj Hohun Boss v, Eabtt Indian 
Railway Company - - - - x241 

S. Fire caused by spark from engine — 

Action for damages— Negligence — Statutory 
powers,'] The East Indian Railway Company 
was incorporated under 12 and 1.3 Vict, c. xciii, 
" for the purpose of making and construct- 
ing, working and maintaining " the East 
Indian RaUway, including all necessary, acces- 
sary, or convenient extensions, branches, &c., as 
might be agreed upon between the Railway 
Company and the East India Company ; and by 
agreement between the Railway Company and 
the East India Company, dated 17th Augnst^ 
1849, the Railway Company was *' authorized 
and directed to make and maintain such 
stations, offices, machinery, and other works 
and conveniences connected with the making, 
maintaining, and working the railway," and 
*^ to provide a good and sufficient working 
stock of engines, carriages, and other plant 
and machinery for working the said railway." 
The plaintiff was the owner of a piece of land 
adjoining the railway line at Kharmatta, a 
station on the Chord Line of the Company*8 
railway, on which land was erected a bunga* 
low, with stables and out-houses adjoining. In 
an action brought by the plaintiff against the 
Railway Company to recover compensation for 
damages occasioned b^ a fire caused by a spark 
from one of the engines of the Company, the 
plaint alleged want of due care on the part of 
the defendants in the management of the line 
by allowing dry grass of too great a length to 
remain on the raUway banks, and in driving 
their engines along the line without due pre- 
cautions being taken to prevent the expulsion 
of sparks. Beld, that the defendant Company 
was authorized to run locomotive engines on 
the lines of railway constructed by the Com* 
pany under the statutory powers given to it, 
and, therefore, the Company was not liable 
for damage caused in working the line under 
such statutory powers, without proof of negli- 
gence. Held also on the evidence that neither 
in the construction of their engines, nor in the 
condition of the railway banka, was any negli- 
gence shown on the part of the Company. 
Halford v. East Indian Railway Company, 

[xiTl 

See also Madras Railway Company tr. 
Zemindar of Carvbtinaoaram ziv P. 0. 200 

BAILWAT RECEIPT. 

See Contract. 

RAJ, SUCCESSIOV TO. 

See Hindu Law, Custom. 

RAPE, ATTEMPT AT. 

See SSNTRNCB. 

RATIFICATION. 

See Guardian. 

Master and Sbeyant. 

RECEIPTS FOR REFT. 

See BviDBNCBy C^yil Cases. 
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RECEtVUR^PoHti^m and funotiona cf^Par- 
ties — SuU for specific performance.'] The Ee- 
oeiver in a soit is nothing more than the hand 
of the Ck>art for the purpose of holding the 
property of the litigants whenever it is neces- 
sary that it should be kept in the grasp of the 
Court in order to preserve the subject-matter 
of the suit pendente lite ; and the possession 
of the Receiver is simply the possession of the 
Court. He has no x)ersonal rights in the pro- 
perty, nor can he take any steps with regard to 
it without the sanction of the Court. If it is 
necessary for him to take action of any sort, 
he should be put in motion by the Court on the 
application of the parties to the suit ; and 
whatever he rightly does with regard to the 
property, he does simply as the agent of the 
owners of the property. Where the Receiver 
in a suit had, by order of Court, sold certain 
property in the suit, and had executed the con- 
tract of sale in his own name, a plaint praying 
for specific performance against the purchaser 
for refusing to complete the contract was ad- 
mitted with the Receiver as co-plaintiff, he hav- 
ing obtained leave to sue. Wilkinson v, Gan- 
oadhabSirkab - - - - vi486 

3. Parties to conveyance.'] Where cer- 
tain property, the subject-matter of a suit, in 
which l^e Court Receiver had been appointed 
Receiver, was sold in pursuance of an order of 
Court made by consent of parties, — heldy that 
an application by the Court Receiver for an 
order that the purchaser do complete the pur- 
chase according to the conditions of sale must 
be refused as not being made in proper form. 
A sale of property under an order of Court by 
a person appointed Receiver in a suit is not a 
sale by the Court. The fact that such person 
is the Court Receiver does not place him in a 
different position. When the Receiver sells 
under such an order, it is necessary that he, 
being in possession of the property, should be 
a party to the conveyance. Chandra Nath 
Biswas v, Biswanath Biswas vi 492 note 

8. Appointment of out of jurisdiction of 

High Conrt — Power of High Court.] Qneere. — 
Whether the High Court at Calcutta can ap- 
point a receiver of property situate at Bombay ? 
Hadjee Ismail Hadjee Hubeeb v Hadjee 
Mahomed Hadjee Joosub and Rohima Bye 
V. Hadjee Mahomed Hadjee Joosub jdii 91 

RECOGVIZAHGE TO KEEP THE PEACE. 
See Onus Pbobandi. 

Possession, Obdbe op Ceiminal 

COUBT As TO. 

2. Act XXV of 1861, *. 2%2'- Act X of 

1872, #. 491 — Power of Magistrate — Breach of 
the peace — Wrongful act.] Under s. 282 of Act 
XXV of 1861 , a Magistrate can prevent a per- 
son from doing a wrongful act, but not one 
which the person may lawfully do. It was not 
intended that a person should be prevented by 
a Magistrate from exercising his rights of pro- 
perty, because another person would be likely 
to commit a breach of the peace if he did so. 
In the matteb op the Petition op Eabhi- 

OHUNDEB Dosfr- - - - •* Z 441 



EEOOOinZAirCE TO KEEP TEE PEACE— <;mi^. 

8. Criminal Procedtere Code (Act XX V 

of 1861), *. 2'^%—Pi^cedHre.] Before making 
an order absolute directing a person to enter 
into a bond to keep the peace, the Magistrate 
must take the evidence in which he bases the 
order in the presence of the accused or his 
agent (Gloveb, J., dissenting.) Maghan 
MiSBA V. Chamman Teli. - . - ii A. Cr. 7 
Queen v. Nabsing Nabatan ii A. Cr. 7 note 

4. Dispute likely to cause breach of peace 

— Evidence — Report of police officer.] The exist- 
ence of a dispute likely to cause a breadi <rf 
the peace must be first proved by legal evi- 
dence before the Magistrate can proceed to call 
upon the parties to enter into recogfuizances to 
keep the peace. The report of a police oflicer 
is not such legal evidence. Abhaya Chowdby 
V. Bbab ---.-. iv Ap. 148 

6. Report of police officer — Procedurejy 

Held (Gloveb, J , dissentiente)^ the report oi 
a police officer, though it justifies the issuing 
of a summons, is not sufficient ground on. 
which to bind a man over in a recognizance 
to keep the peace. The Magistrate must adju- 
dicate on the question whether there is reason- 
able ground for believing that the defendant 
is likely to commit a breach of the peace, after 
taking evidence in the presence of the person 
charged, and giYing him an opportunity to 
cross-ezamiue the witnesses. BehaBi Patak 
V. Mahomed Hyat Khan ; Dunne «. Hem 
Chandba Jhowdby ; Govebnmbnt V. Behabi 
Lall Bbajabasi - - - iv F. B. 46 

6. Criminal Procedure Code (Act XXV 

of 1861), * 2dS— Illegal order.] A. was bound 
over to keep the peace for a year. Before the 
expiry of the period he was involved in fresh 
disputes with other persons. The Deputy 
Magistrate, instead of referring the case to 
the Court of Session under s. 298 of the Code 
of Criminal Procedure, directed A. to enter 
into another recognizance for a further 
period of one year. Held, the order was ille- 
gal. Queen v. Kalinath Biswas vi Ap. 116 

7. Criminal Procedure Code (Act XXV 

of 1861), s. 283.J A charge of criminal tres- 
pass and mischief was dismissed, thereupon 
the Magistrate recorded an order in the pre- 
sence of both parties, calling on them to show 
cause, on a day fixed, why they should not 
enter into recognizances to keep the peace. 
Heldj it was not necessary also to issue a 
summons to them under s. 283 of the Crimi- 
nal Procedure Code. Queen o. Chowdhby, 

[ii Ap. 28 

8. Criminal Procedure Code (Act XXV 

of 1861), s. 290 — Execution of second recogni^ 
zance.] Under s. 290 of the Criminal Proce- 
dure Code, an order to execute a second recog- 
nizance during the time the first recognizance 
is in force is iBegal. Queen o, Kumodinikant 
Banebjee Chowdhby - - iz Ap. 80 

0. Power of Magistrate to alter amonv^ 

and form from what is stated in summons.] 
A party was called upon summons to show 
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JUEOOOHIZAICE TO K£SP THE ^tACE—cowtd, 
caose why he should not be required to enter 
into his own recognizance to keep the peace 
for six months, the amount specified being 
Rs. 200. On his appearing before the Magistrate 
he was required to enter into his own recogni- 
zance to the amount of Rs. 4,000, and to find 
two sureties for Rs. 1,000 each, for a period of 
one year. Held, the order was an illegal one. 
Queen v. Isbee Pebshad Singh - ix Ap. 44. 

10. Forfeiture of recognizance."] Before 

a Magfistrate can declare that recognizances to 
keep the peace have been forfeited, he must 
record legal evidence in the presence of the 
accused, proving that he was about to do some- 
l^ing which would cause a breach of the peace. 
In re Kalikant Roy Chowdry iii Ap. 166 

11. Forfeiture of recognizance.'] On the 

application of ^., a recognizance was taken 
from B. that he would keep the peace for six 
months under a penalty of Rs. 500. Before 
the expiry of the period, B. assaulted C. Held, 
that there was a forfeiture of the recognizance. 
Jahu Bax r. Government - - vi Ap. 66 

12. Oriminal Procedure Code (Act XXV 

ijf 1861),*. 293 — Jurisdiction.] A. executes in 
district T. a recogfuizance to keep the peace 
towards B, A, was afterwards convicted in 
district S. of having assaulted B. in that dis- 
trict. Held, A. had forfeited his recognizance, 
and the Magistrate in district T, could proceed 
ag^nst him under s. 293 of the Criminal Pro- 
ceidure Code. Queen v. Sham Sunder Chow- 
dry - - - - - - iiA.Cr. 11 

BEGOaHIZAVCES, FOBFEITUEE OF. 

See Contempt op Court. 
Surety. 
£SCOED OFFICE, REPORT FROM. 

See Evidence, Criminal Cases. 

RECORD OF PROCEEDINGS IV SHALL CAUSE 
COURT. 

See Evidence, Civil Cases. 
RECORDER OF MOULHEIN. 

See Superintendence of High 
Court. 
RECORDERS* ACT (XXI OF 1868)— 2>i*^rM!< of 
AmIierH — Jurisdiction.] Under Act XXI of 
1863, the Recorder of Moulmein has no power 
to Older execution to issue on a judgment of 
the late Court of the First Class Assistant Com- 
missioner of the District of Amherst. In the 

HATTER OF RYAW PeTEE - - vi Ap. 16 

— , 8. 17 — Withdrawal of licence to prac- 
tUe as a pleader.] The Recorder of Moulmein, 
under s. 17 of Act XXI of 1863, has no power to 
withdraw a licence granted by him to plead 
in the Court of Moulmein, " except for any 
sufficient reason.'* In the matter of Thom- 
son ------ vi 180 

, 88. 22, 26^ Reference to High Court — 

Execution of decree.] The Recorders cannot, 
under Act XXI of 1863, refer for the opinion 
of the High Court questions arising in execu- 
tion of a decree, llie question must be one in 
the trial of a suit. Dacosta v. Currib, 

[iv A. 0. 60 



RECORDERS* ACT (XXI OF l%^)—eontiniieB. 

,8. 27 — Appeal to High Court — Valuation 

of suit.] Where the plaintiff sued to estab- 
Ush his right to a quantity of timber, the 
value of which he stated in his plaint to be 
Rs. 1,590, but on appeal to the High Court 
valued his appeal at Rs. 3,100, and made no 
claim for damages, — held, that no appeal lay to 
the High Court under s. 27, Act XxT of 1863. 
MuTU V, Veerapah Chetty - viii Ap. 91 

, 88. 27 and iQ^Appeal^Valuation of 

suit.] The Recorder of Moulmein, in trying 
an administration suit, valued at Rs. 13,000, 
found as to Rs. 6,000 in vidue of the pro- 
perty claimed that it did not exist The value 
of the amount decreed by him amounted 
to Rs. 7,000. Held that, under Act XXI of 
1863, ss. 27 and 39, the appeal lay in the first 
instance to the High Court, and not to the 
Privy CounciL Hawabi o. Ibrahim Sali 
Bhay Dapti ----- y 806 

RECORDS, BURVINO OF, II MUTIST. 

See Possession. 

REDEMPnOH, RIGHT OF. 

See Equity op Redemption. 
Mortgage. 

REFEREHCE FROM SUDDER COURT AT AORA^ 
ExtablUhment of High Court — Letters Patent 
N.W.P., 1866, s. 27.] The Sudder Court, 
being equally divided, referred a case for the 
opinion of the High Court of Calcutta. The 
High Court at Agra having been established in 
the meanwhile, — held, that the diief Justice 
of that Court had power to hear and determine 
the case. Udey Kunwar e. Ladu vi P. C. 28S 
REFEREHCE TO FULL VEiHCE—Power of one 
Judge to refer.] When the senior Judge of 
a Division Bench of the High Court composed 
of two Judges passes an order which he in- 
tends as a final judgment in a case, the junior 
Judge cannot of his own authority refer the 
case to a Full Bench. In the matter op thjb 
Petition op Chundkr Kast Bhuttachar- 
jEB ----- Sup. Vol. Ap. 43 

2. Refusal to answer question when 

found not to arise in the case.] The majority 
of the Judges of a Full Bench refused to 
answer the question referred, on the ground 
that it did not arise in the case. Indra 
Chandra Dugar v, Brindabun Bihara, 

[viii F. B. 251 

8. . Question referred not answered on 

the ground that it did not arise in tiie case. 
GiRisH Chandra Lahury ». Fakir Chand, 

[Sup. Vol. 608 

GoPAL Chunder Roy v. (Jooroo Dobs Roy, 
[Sup. Vol. 704 note 

See also Ram Kanth Chowdhry v. Bhuban 
Mohan Biswas, ^^ PEAcock, C. J., 

[Sup. Vol. 26 

4. . Kemp and Macpherson, JJ., were of 

opinion that the first question referred did not 
arise in the case, and tiieref ore should not have 
been answered. Prosonno Coomar Pal 
Chowdhry r. Koylash Chunder Pal Chow- 
dhry ----- Sup. Vd 769 
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UrSUHGE TO mOE COUBT. 

See BBCOBDBits* Act. 
Small Cause Goubt. 

BSFEBEHCE TO HIGH COUBT UVDEB 8. 484, 
ACT ZZV OF 1861. 
See Counsel. 
Pleadbb. 
Eight to bboik. 

BEFUVD OF STAMP DUTY. 

See STAMP. 
BEFUSAL TO BEOISTEB. 

See Bbgistbatiok Act XX of 1866, 
8.84. 
Rbgibtbation Act VIII op 1871. 

BEGISTBAB, OFFEHCE COMMITTED IN PBO- 
CEEDINO BEFOBE. 

See Cbiminal Pbocbdubb Code (X 
OF 1872), S8. 435 AND 436. 

BEGISTBATIOV ACT ZIZ OF l^^^-^PHority 
nf regUtered over nnregUtered deed,'] A regis- 
tered deed of sale has not priority under Act 
XIX of 1843 over an unregistered deed of 
mortgage of an earlier date. Maheswab. 
BuKSH Sing v. Bhikha Chowdby, 

[Sup. Vol 408 

2. Priority— Mortgage deed,"] The pur- 
chaser under a decree for sale in satisfaction 
of a registered mortgage, is entitled in priority 
to the purchaser under another decree for sale 
in satbfaction of another unregistered mort- 
gage, altiiough the latter mortgage be of 
an earlier date. Pbahlad Misseb v. Udit 
Kabain Singh- - - - i A. C. 197 

BEGISTBATIOH ACT XVI OF 1864, 8. 13-- Ad- 
missibiXity in evidence — Intention of partite.'] 

A, sued -&. for recovery of possession of land 
which he alleged had been sold to him by B. 
under a bill of sale. The bill of sale had been 
duly registered, and was not disputed by B,, 
but B. produced an unregistered ikrarnamah, 
executed by A.^ to prove that the sale was not 
absolute, but only by way of mortgage. B, 
alleged that the terms of the bill of sale were 
quaUfied and explained by the ikrarnamah. 
Meld J that the ikrarnamah was inadmissible 
in evidence, as it had not been registered under 
8. 13 of Act XVI of 1864, but that the Court 
might look at other and independent evidence — 
t7t£., the acts and conduct of the parties— to 
throw a light upon their intention. Pababdi 
Sahani v. Mahomed Hossbin - i A. C. 87 

8. — Mortgage deed ^Evidence.'] A. exe- 
cuted an instrument in favour of ^., thereby 
covenanting to repay B. the amount of a loan, 
togfether with interest, and mortgaging certain 
immoveable property as security for repayment 
of the same. B. sued A. for the debt. Heldf that 
the instrument did not directly create, declare, 
transfer, or extinguish any right or title in im- 
moveable property; the land was mentioned 
as acollateral security, and therefore the instru- 
ment was not inadmissible in evidence under 

B. 13 of Act XVI of 1864. Gopal Pbasad 
r. Nandabani - - - - i A. C. 192 

8. AdmisHhility in evidence — Deed of 

compromite.l B, S» 72., a £[indu, died in 



DIGBST OF CASES. 



( «2« ) 



BEQISTBATIOl ACT XVI OF 1864, 8. 18— «M^ 

1811, leaving a will, by which he gave his 
property to his four sons subject to certain 
charges, and among other things directed 
that the profits of a portion of it should be 
dedicated to a certain idoL After his death his 
sons partitioned the property. In 1857, J9., one 
of the sons, brought a suit in the late Supreme 
Court to establish the will and to have the 
trusts carried into execution. The decree in 
that suit ordered that the portion so dedicated 
by the testator should be conveyed to iV. C, 
B. D. iV., and K, R, M.,b8 trustees for the idoL 
In pursuance of this decree a conveyance was 
settled by the Master, but it was never execut- 
ed, the parties having come to an agreement to 
compromise, and executed a deed to that effect 
on 16th March, 1866. The deed recited that 
the parties now agreed to compromise certain 
suits, and to execute mutual releases, &c., as 
thereinafter declared, and then witnessed that 
the real property belonging to the idol, which 
the trustees were entitled to hold under the 
will, was set forth in a schedule, and that it 
had been agreed that a conveyance should be 
executed to the plaintiff and others in trust for 
the idol, and that the same should be duly regis* 
tered ; provision was then made for the seUle- 
ment of the dedicated portion, when for more 
than one year, and extending beyond the term of 
the turn of worship of any one of the parties ; 
and t^ere was a declaration that all leases, &o., 
made without consent of the parties should 
only be valid for the turn of worship of such 
party ; that the rents and profite were to pass 
to, and remain with, the party or parties who 
should for the time being be entitled to the 
turn of worship ; and that a house of worship 
should be built for the idol on the land men- 
tioned in the schedule: provision was also 
made for t^e forfeiture of interest of any 
party who should renounce the Hindu religion; 
and it was declared that a certain portion was 
not to be considered divided as theretofore, but 
that it belonged to the plaintiff, and was not 
liable to be sold. Held (reversing the decision 
of Mabkby, J.), that the document was one 
which required registration under s. 13 
of Act XVI of 1864. COWAB Rajkumar 

Rot V, CowAB Kalikbishna Roy - vii 197 

, ss. 18 and 1^—Leaee — Usftfrnctvary 

mortgage.'] B. sued for possession of certain 
lands, on a contract embodied in a document 
which purported to grant B. possession of these 
lands for a period of six years, on payment of 
Rs. 99. Held^ that the document in question 
was not a lease, but an usufructuary mortgage, 
and that the consideration-money being less 
than Rs. 100, its registration under Act XVI 
of 1864 was merely optionaL Ishan Chan- 
DBA <?. Sujan Bibi - - - - vii 14 

, 8. 16 — Evidence — Admissibility in 

evidence of unregistered docnment.] In a suit 
for breach of a covenant to register contained 
in an unregistered mortgage deed, the defend- 
ant cannot plead the non-regfistration of the 
instrument for the purpose of protecting him- 
self. Such a deed is admissible in evidenoe 
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Bl^ISTRATIOH ACT XVI OF 1864, 8. U^oontd, . 

for a oollateral pnrpoee without being regis- 
tered. Sham NiiBATAN Lal v. Khimajit 
Matok ^ - - - - iv P.B.I 

,8.10. 

See Pbomissobt Notb. 

BBQISTEATION ACT XX OP 1866— ^wt^ for 
money due on mortgage,'] In a suit to recover a 
Bum of money dae on a mortgage, the mort- 
gage deed, thongh not registered, was admitted 
in evidence to prove the debt. Buttokbisto 
Doss ». Khbttba Chandba Bhuttachabjbb, 

[vi Ap. 69 

2. Sibit forspeeifie performdnee.] The 

plaintiff lent defendant Bs. 20,000, and received 
a document in the following terms:— "On 
demand we promise to paj S. V. Mutn Bamen 
Ghetty and 0. T. A. Ohiniah Chettj the sum of 
rupees twenty thousand, value received." 
Memo. — "For the above promissory note, the 
grant of the dockyard and offices to be deposit- 
ed in three days, and a proper agreement 
df awn out. The time of credit to be one year 
or eighteen months, the interest at Bs. 1-10 per 
cent, per mensem." In a 6uit to compel 
specific performance and for damages for breach 
pf the agreement contained in the above 
memo., — heldt that the document did not con- 
tain an agreement creating an interest in land, 
and regpistration was not therefore necessary 
to render it receivable in evidence under the 
Begistration Act of 1866. Cubbib v, Mutu 
Bambn Chetty - - - iii A. C. 126 

, 8. 2 — Leate to take jnioe from date 

treee.] The right to take juice from date trees 
is not, according to b. 2, Act XX of 1866, a 
right to immoveable properly, but falls under 
the definition of moveable property. Jalu 
Namdab v. Bbicha Namdab - iii A. C. d9i 

— , 88. 2 and 84 — District Court — Jurisdic- 
tion of High Chart t North-West ProHnees,"] 
For the purposes of Act XX of 1866, " District 
Court" means "the principal Court of origi- 
nal jurisdiction in a district, and includes the 
High Court in its ordinary original civil juris- 
diction." The High Court of the North- West 
Provinces, which has no ordinary original civil 
jurisdiction, is consequently not a "District 
Court*' to which a petition may be presented 
under b. 84 of the Act, and an order passed by 
that Court on such a petition, directing the 
registration of a deed, is made without juris- 
diction. Sah Mukhun Lall Panday v. Sah 
KooNDUN Lall - - - xv P. C. 228 

— , 8. 17 — Agreement for a lease,'] An 
agreement for a lease does not require regis- 
tration. BhAIBABNATH KhETTBI 9, KiSHOBI 

MoHUN Shaw - - - iii Ap. 1 

Haji Abdul Vidona Jonas «. Haji Ha- 

BONB ESMILE - - - Vii Ap. 21 

2. — Deeds of gift,] All instruments of 
gift of immoveable property must be register- 
ed, whatever be the value of the property. 

PUTONA KOLITA V. MUTIA EOLITA ii Ap. 46 

8. Admissibility in evidence.] The 

defendant deposited certain title-deeds with 



BE6ISTRATI0N ACT XX OF 1866, 8. n^^ontd. 

the plaintiff as security for the repayment of 
Bs. 1,200 lent him by the plaintiff at the time 
when the deposit was made. On the evening 
of tiie same day, the defendant, by way of fur- 
ther security, gave to the plaintiff a promissory 
note for the amount of the loan, and endorsed 
thereon the following memorandum: — '*For 
the repayment of the Jloan of Bs. 1,200 and the 
interest due thereon of the within note of 
hand, I hereby deposit with," the plaintiff, 
" as a collateral security by way of equitable 
mortgage, title-deeds of my property," &o. 
Heldy that the memorandum did not require 
registration. Kbdabnath Ddtt v. Shamlall 
Khbttby _ - - - xi 405 

— ^, s. 17, d. 4^ Lease at an annual rent.] A 
lease for no definite time, but fixing an annual 
rent (sone-bosone) falls within cL 4 of s. 17 
of Act XX of 1866, and must be registered in 
order to be admissible in evidence. Bamkumab 
Mandal v. Bbajahabi Mbidha - ii A. C. 75 

2. Immoveable property ^Admissibility 

in evidence.] A deed by which a defendant 
covenanted to pay monthly a certain sum " for 
the use and hire of a steam-engine, boiler, and 
machinery, sheds, and a bungalow," is one 
relating to immoveable property, and therefore 
not admissible in evidence without registration. 

WiNTEBSOALE V. GOPAL CHANDBA SBAL, 

[iii 0. C. 90 

— , 88. 17 and ^9— Admissibility in evidence,] 
A deed of bye-bil-wafa, or conditional sale, 
is a deed which, under s. 17 of Act XX of 
1866, requires registration before it can become 
admissible as evidence. But so far as it is a 
covenant or agreement for the repayment of 
the money lent on a particular day, it is not an 
instrument requiring registration ; and there- 
fore, for such purposes, notwithstanding s. 49, 
it is admissible in evidence. NiLMADHUii 
Sing Das o. Fatteh Chand Saha, 

[iii A. C. 310 

— — , 88. 22, 24, 86, 49, & ^—Prooedure,] 
Ss. 22 and 24 of Act XX of 1866 make it impera- 
tive that the instruments therein referred to 
shibU be presented for registration within four, 
or* at most eight, months from the date of their 
execution ; but the Act fixes no time within 
which the registration must be completed. 
Where the registration of an instrument has 
been declared by a competent Court to be invalid, 
the instrument, if originally presented in due 
time, may again be submitted for registration, 
although the four months provided by s. 22, Act 
XX of 1866, and the further period of four 
months allowed by s. 24, have both expired. 
A registering officer who registers a deed of 
sale without the vendor who executed the deed 
having appeared before him, acts in contraven- 
tion of s. 36, Act XX of 1866; but there are 
no words in that section which declare that the 
registration of a deed under such circumstances 
sludl be null and void. Qiuere. — Whether the 
words of that section are not merely directory 
to the registering officer for the benefit of the 
parties to the deed ; and whether his acting 

34 
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fiBOISTBATION ACT XX OF 1860, 88. 82, 24, 36, 

49, k 88-^Ofainued. 

without the appearance of the parties as pro- 
vided by the Act is more than a defect of pro- 
cedure within the meaning of s. 88 ? In con- 
sidering the effect to be given to s. 49, Act XX 
of 1866, that section must be read in conjunc- 
tion with s. 88 and with the words of the 
heading of Part X, " Of the effects of registra- 
tion and non-registration." It is not clear 
that the words of s. 49, " unless it shall have 
been registered in accordance with the provi- 
sions of this Act," are not confined to the 
procedure on admitting to registration, without 
reference to any matters prior to registration, 
or to the provisions of ss. 19, 21, or 36, or other 
provisions of a similar nature. Sah Mukuun 
Lall Panday V, Sah Koondxjn Lall, 

[zv P. 0. 228 

, 8. 82. 

See Appeal. 

, 8. 48.] Where possession of immoveable 

property has been given under an unregistered 
lease, a subsequent grantee of a registered 
lease cannot maintain a suit to evict the lessee 
in possession, on the ground of the priority of 
his deed under s. 48, Act XX of 1866. Nab- 

BINO POBKSAT 17. MUSSAMUT BeWAH, 

[TAp.80 

, 8. 49 — AdmisHbility in evidenea of nnre- 

gUtered doctimentJ] The defendant deposit- 
ed certain title-deeds with the plaintiff as 
security for money due on a bond executed by 
the defendant in favor of the plaintiff. The 
deeds were sent with the following letter from 
the defendant to the plaintiff's attorney ; — ^'* I 
have the pleasure of handing to you the title- 
deeds of a house, 56, Lower Circular road, as a 
collateral security for Rs. 20,000, which falls due 
this day. Please accept them from my mana- 
ger." In a suit for an account of what was 
due to the plaintiff on the security of the 
deeds,— AtfW, that the letter needed registra- 
tion as being a document which created an 
interest in land, and therefore being unregis- 
tered was inadmissible in evidence Dwarka- 

NATH HiTTBB V. SABAT KUMABI DABI tU 65 

2. Deed of sale — Acknowledgment of 

debt.'] An unregistered deed of sale so far as 
it is a receipt or acknowledgment of money 
paid, or an acknowledgment for old debts, (a 
admissible in evidence, notwithstanding s. 49, 
Act XX of 1866. A portion of an unregistered 
document requiring registration is admissible 
in evidence, when such portion does not relate 
to immoveable property. Shib Pbasad Das r. 
Anna Pubna Dayi - - ill A. C. 461 

8. BondS\ An unregistered document 

requiring registration as affecting an interest 
in land is admissible in evidence for any 
purpose for which registration is unneces- 
sary. Lachmipat Singh Dugab v. Mibza 
Khaibat Ali - - - V F. B. 18 

4. Priority — PessessionJ] A registered 

deed cannot, under s. 49, Act XX of 1866, 
prevail against an unregistered deed under 
which possession has been delivered to the! 



BEOISTSATION ACT XX OF 1866, 8. ^^—contdi 
alienee. Selam Sheikh v, Baidokath 
Ghatak - - - - mk, 0.912 
— — , 88. 60 and 100 — Priority.'] A. purchased 
certain lands in 1866, and duly registered liis 
bill of sale. B. had purchased the same lands 
in 1855 from the persons tibrough whom A.^s 
vendors made their title, and had been in 
possession ever since, but had not regfistered hia 
bill of sale, as he might have done, under 
s. 100 of Act XX of 1866. A, sued to obtain 
possession. Heldj B. was not bound to register, 
and his title was good against A, Gibija 
Singh v. Gimdhabi Sing - - i A. C. 14 

2. Lease to take juice from date trers--^ 

Priority.'] A registered lease to take juice from 
date trees cannot, under s. 60, Act XX of 1866, 
have a priority over an unregistered one of a 
prior date. Jalu Namdab v. Bbicha Nam dab, 

[iii A. C. 894 

8. — ^ Priority — Finding of fraud or coU 
lusion.] A Judge should record a distinct find- 
ing of fraud or collusion on ihe part of the 
holder of a registered deed, with the grounds 
on which it proceeds, before he gives an 
unregistered deed priority over it, and unless ho 
does so, the case will be remanded to him for 
retrial. GoUBi Eant Bot v. Gibidhab Boy, 

[iT A. G. 8 

4. Privity.] A, lent B, Rs. 76, on 

6th Asar, 1273 (June 19th, 1866), and B. exe- 
cuted a mortgage of two bigas of land, for the 
amount, in A.'s favour. On 23rd Asar (July 
6th) B. sold to C. one biga of the same land. 
A.' 8 mortgage was not registered. C.'s deed 
of sale was. A, subsequently brought asnil^ 
for the amount owed him by jS., and sought 
to attach the land mortgaged to him in exe- 
cution. C. preferred a claim to the property 
attached, on the ground that the land was 
his ; his petition was allowed. A. now sued 
to have the property mortgaged to him sold 
in execution of his decree, and to set asidd 
C.^s purchase. Held that, under ss. 18 and 
50, Act XX of 1866, C.'s registered deed of 
sale must have preference over A.^s unregis- 
tered mortgage. Gatabam Mazumdab v. Ma- 
dhusudan Mazuhdab - - iv Ap. 78 

6. A. entered into an agreement with B. 

to convey to him a certain portion of land for 
a consideration of Rs. 98, of which Rs. 60 had 
been paid as earnest-money. The agreement 
contained a proviso that, on A.^s refusal to con- 
vey the property within the time mentioned in 
the agreement, this document should operate 
as a conveyance, and A. should forfeit lus 
claim to the balance of the consideration. Be- 
fore the expiry of the time mentioned in the 
agreement, A. sold, by a registered deed, a 
portion of the property mentioned in the agree- 
ment. In a suit by B. for possession of the 
property and for a declaration that the agree- 
ment operated as a conveyance, held, thaty 
under c. 1, s. 18, and s. 60 of Act XX of 1866, 
the subsequent registered conveyance had pri- 
ority over the unregistered agreement. Shama- 

GHABAN NEOGI V. NABINCHANDBA DHOBA, 

[Ti Ap. 1 
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SBOI3T1UTI0N AOT XX OF 1866, 88. 50 tnd 100 

— continued. 

6. — Prwrity—PostesHon.'i A, mortgaged 
a tank in 1859 to the plaintiff. The mortgage 
was never registered. A. in 1867 sold the tank 
to C.J and executed a deed of sale thereof. The 
deed of sale was dolj registered, and C. had 
been ever since in possession under it. The 
plaintiff sued A. on his mortgage, and in that 
suit C. interrened and was made a defendant. 
A. did not appear in the suit. Seld^ that G. 
haying registered his deed of sale, and being in 
possession, his title was good against the plain- 
tiff. Gir\ja Sing y. Oridhari Sing distin- 
guished. SOODdABAM BHUTTACHABJEB V. 

Odhot Guctndeb Bundopaohta - - z 880 

7. ^^ optional regutration — Prioritif.'} A 
deed the registration of which is not absolutely 
requisite under s. 49 Act XX of 1866, is not 
entitled to priority to a duly registered kobala 
under s. 50 of that Act. Mofuzel Hossbin o. 
GoLAM Ambiah - - - z 881 note 

— ^, 88. 59 tnd 58. 

Sot Small Cause Coubt, Pbbsidbncy 
Towns. 

, 8. 6S. 

See MoBTOAOE. 

BBS- JUDICATA. 

2, A registered deed of sale, of which 

registration was compulsory, does not take 
effect against a prior unregistered mortgage 
bond In respect of the same land the registra- 
tion of which, it being for a sum under Bs. 100, 
was optional. Byasutulla v Dubga Chubn 
Pal ------ zt 294 

8. Summary application — Aingnee of 

hond.'] A summary application under a 53 
of Act XX of 1866 by the assignee of a bond 
cannot be entertained. Goubmohun Dass v 
Bahbup Mazoomdab - - i A. G. 42 

4. Bond — Instalment.'] A bond, pay- 
able by instalments, stipulated that, in case 
of default in payment of two successive instal- 
ments, the whole amount secured should be- 
come due. Heldy that a petition in a summary 
way could not be presented under s. 53 of Act 
XX of 1866. In the m attbb of the Indian 
Reoistbation Act, 1866, and in the matteb 
OF Laghmipat Sing Dugab Rot ii 0. G. 151 

5. Bond — Appeal.! A petition for pay- 
ment of a bond, which had been specially re- 
gistered under Act XVI of 1864, was presented 
on the 3rd April, 1866. Held^ that it must 
be considered as having been presented under 
8. 63 of Act XX of 1866, by virtue of the 3rd 
section of that Act, which repealed Act XVI of 
1864 ; consequently the decision of the Princi- 
pal Sudder Ameen, to whom the petition was 
presented, was, under s. 55 of Act XX of 1866, 
final There could be no appeal from that 
decision, therefore the Judge had no j arisdio- 
tion to reverse the Principal Sudder Ameen's 
decision. Gbish Chundba Dutt t'Buzul-ul- 
HUQ - - - - - iiiA. G. 68 

, 88. 58 tnd 55 — Specially registered bond — 

Setting aside of smnmary decree."] A decree 
obtained by the plaintiff upon a specially 



EEOISTBATIOR AGT XX OF 1866, 88. 58 and 05 

— continued. 
registered bond under Act XX of 1866, and set 
aside under s. 55 of that Act, — held^ not to bar a 
regular suit upon the bond. Utshab Naba- 
YAN Chowdby V Chittba Baka Gupta, 

[viii Ap. 92 

^^, 8. SS— Refusal tq register — Specific per* 
formanesy suit fur.] /i. brought a suit in 
the Munsifs Court against B. and C, alleg- 
ing that they had sold outright to him by saf- 
kobala certain landed property for Bs. 300, 
which was duly paid, and the kobala was 
executed ; that possession was g^ven to him ; 
that B. and C. set up before the Deputy Begis- 
trar fraudulent objections to the effect that a 
stipulation to return the property to the ven- 
dors on the repayment by them of the consi- 
deration-money, had not been embodied in the 
deed, and that part of the consideration-money 
was still unpaid ; that, therefore, the Beg^strar 
refused to execute the deed ; that in fact there 
was no such stipulation as set up by B. and C, 
and that the whole of the purcluise-money was 
paid ; and it was stated in the conclusion of 
the plaint, that the suit had been instituted to 
set aside the fraudulent objections, and to 
establish the full title of A. as purchaser. Held 
(Mitteb, J., dissenting), that the suit would not 
lie. The unregistered deed could not be ad- 
mitted in evidence, nor parol evidence of the 
contract be given under which A. alleged that 
he acquired his title. A. ought to have pro- 
ceeded under s. 83 of Act XX of 1866. Bah- 

MATULLA V SABIUTULLA KAOCHI 1 F. B. 58 

2. A. sued B. to enforce registration 

of a potta, on the allegation that the Begis- 
trar had refused registration, on the ground 
that B. denied before him the execution of the 
deed. Held that, under Act XX of 1866, a suit 
would not lie. A. should have proceeded under 
S. 83 of the Act. TuLsi Sauu v Mahadeo 
Doss ----- iiA.G. 105 

, 8. 88 and 84. 

See Appeal. 

, 8. 84— Where a deed, which ought to be 

registered, is refused registration, the party 
aggrieved should proceed under s. 84 of Act 
XX of 1866 ; and if this course is not pursued, 
he cannot make use of the document as evi- 
dence in a civil suit brought by him to enforce 
specific i>erformance of the terms of the deed, 
and to set aside a subsequent deed as fraudulent 
Fati Chand Sahu V Lilambeb Sing Das, 

[iz P. G. 488 

2. • Suit on bond — Ifailure to register, 

according to agreement — Cattse of action.] 
A. executed a bond in favour of B.j but failed to 
cause the registration of the same. Before the 
amount secured by the bond became due, B. 
sued A. for recovery thereof, on the ground 
that, as A. had agreed to get the bond regis- 
tered, but failed to do so, B. was entitled to 
recover the amount advanced by him. Heldj 
that B. had no cause of action. GuBU Pbasad 
Boy V Bai Baboo Dhanput Sing v Ap. 46 

See The Coubt of Wabds v Nitta Kali 
Dbbi - - - - - iiA. 0. 858 
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&]telS11lATI0I ACT XX Of Idea, 8. 84-i!OA^. 

8, -^ Suit for pogsestion, for damages 
for refmal to register, and for enforcing re- 
gittration^ Effect of execution of deed required 
by lam to be registered,'] The owner of a share 
in a talook granted a se-patni thereof to the 
plaintifiP, but before registration, granted a 
8e-patni to the Bengal Coal Company. In a 
Bnit against the owner and the Company for 
possession of the se-patni talook, for damages 
caused by the refusal to register, and also for 
compelling registration of the se-patni potta, — 
lieldy that the suit was not maintainable in a 
Civil Court, as the plaintiff's title rested upon 
an onregistered deed ; that there was no cause 
of action as against the Company to enforce 
registration of the potta ; and that a distinct 
stipulation is not necessary to bind a person to 
cause registration of a deed required by law to 
be registered, but he yirtually agrees to do so 
when he executes a contract, which by the law 
in force requires reg^tration. Pbabhubam 
Hazra v. Robinson - - - iii Ap. 40 

But see Tbipuba Sundabi v Basik Chan- 

DBA EANUNaUl - - - Ti Ap. 134 

4. — Refusal to register — Duty of Be- 
gistrar.l Under Act XX of 1866, a Regis- 
trar has no power to refuse to register a deed, 
.on the ground that the full consideration there 
mentioned has not been paid. His duty is, 
when the parties appear in person before him, 
simply to ascertain whether the deed has been 
executed by the persons by whom it purports 
to have been executed. IN the matter of 
Act XX op 1866, and op the Petition of 
Brindabun Chandba Shaw and Nobodebp 
Chandba Shaw - - - i 0. C. 47 

6. BtfMal to register — Denial of 

execution."] A, applied to a Registrar to have a 
deed of sale registered, alleging it to have been 
executed in his favour by B.^ who denied the 
execution. The Registrar refused to register 
the deed. A. then applied to the Judge by 
petition, under s. 84 of the Registration Act, 
to order the reg^tration of the deed, alleging 
that B. had falsely denied the execution of the 
deed. The Judge dismissed the petition, on the 
.ground that he had no authority to examine 
witnessed in the matter, or to determine 
whether the deed of sale was executed or not. 
Held (Magphebson, J., dubitante), that the 
Judge had wrongly refused jurisdiction. He 
ought to have examined witnesses as to whe- 
ther or not the deed was really executed. The 
petition to the Judge was not an appeal from 
the officer who refused to register the deed, but 
an original application to the Judge for an 
order to compel the Registrar to register. 
The words ^* appealed against," in s. 84 of the 
Registration Act, only mean " complained of," 
or ** objected to." In the matteb of the 
Petition of Sankab Bobey iv A. C. Wi 

6. Refusal to register— District Court.] 

Although the Registrar-General may have 
a discretion to refuse to register without 
endorsing his refusal on the document, yet, in 
cases where he does so endorse his refusal, the 
last clause of s. 82 its applicable, and the case 



BEGI8TBATI0N AOT XX OF 1866* 8. ^/i^centd. ' 

falls within the provisions of s. 84 ; the party 
aggrieved hks a right of petition to the Dis- 
trict Court Where the property, the subject 
of a deed presented for regfistration, was with* 
out the jurisdiction of the High Court, but the 
order of refusal was made by the Registrar-i 
General, who was within such jurisdiction,— 
held, the High Court was the District Court 
under s. 84 to which the petition should be 
made. In the matteb of the Indian Rb- 

GI8TBATI0N ACT (XX OF 1866), AND IN THH 
MATTEB OF WTNDHAM ^ - ~ tI 576 

7. A deed of sale of land situated in. 

the Registration District of Calcutta was exe-^ 
cuted and presented by the purchaser for reg^- 
tration. The vendor appeared personally, and 
admitted execution, but refused to endorse the 
deed, on the ground that she did not intend to 
sell, but only to renew a certain deed of mort- 
gage. The Registrar refused to register the 
deed. The purchaser petitioned under & 84 of 
the Indian Registration Act, Act XX of 1866<^ 
It was objected, on behalf of the vendor, that 
an appeal should have been first made to the 
Reg^trar-General in accordance with the pro- 
viso in s. 83 of the Act, as the refusal was made 
by the Registrar as Sub-Registrar. Held, that 
the proviso in s. 83 applies solely to the case 
where the Registrar for a district, includying a 
presidency town, passes an order on an applica- 
tion which relates to such a portion of his 
district as is not included in a sub-district. 
The order so passed becomes the order oif a 
Sub-Registrar, and is not within the words of 
s. 8i, which give a right of petition to the 
District Court ; but in such case an appeal first 
lies to the Registrar-General. There being no 
evidence that the premises which were the 
subject of the deed of sale were situated in a 
part of Calcutta not formed into a sub-district, 
the Court will infer that the order was miMle 
by the Registrar as Registrar, not as Sub-Re* 
gistrar. The Registrar was justified in refus- 
ing to register the deed, on the ground that 
the vendor, one of the parties to it, refused to 
endorse it. In the matter of the Indian 
Registration Act j«d Brajanath Pynb 
AND Armala Dasi - - > lii 0. G. 60 

, 8S. 98 and 04. 

See False Personation. 

2. — — Trial by Magistrate of charge instU 
tuted by him as Sub- Registrar.] The pro- 
ceedings of a Magistrate who tries prisoners 
charged with having committed offences under 
ss. 93 and 94 of the Indian Registration Act, 
XX of 1866, are not illegal and without juris- 
diction, or otherwise bad, merely because the 
prosecution was (with the sanction of the Re- 
gistrar to whom he was subordinate) instituted 
against the accused by the same Magistrate in 
his capacity of Sub-Registrar. Under such 
circumstances, where it can be done, it would 
be better if the case were tried by some other 
person. Queen v. Hiba Lall Dab, viii F. B. 423 
In the matteb of Ramdtal Sino, t Ap. 80 
Contra, In be Bharat Chundba Sen, 

[Tiii428iioto 
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BE6ISTSATI0S AOT XX OB lS^9^H)0ntinusd. 

•— , 8. 95 — Offence under Regiitration 
Jet — JurUdictitm of SesHons Judge,"] The 
Sessions Jadge has jnrisdictioii to try ft ease 
of abetting raise personation of a witness be- 
fore a Registrar of Assurances, under s. 95 of 
the Eeg^ation Act (XX of 1866). The 
word 'instituted* in that section should be 
construed to mean 'commenced.* Queen 
V. 8hbo(H)LAM Dass > - Ti F. B. 692 



Contra, Queen v. AaANULLA 



vl 69a note 



2. — Offence under Registration Act 
— Sanction of prosecution.'] A Sub-Regis- 
trar under Act XX of 1856 has no power to 
investigate regarding the committal of an 
offence committed before him in the registra- 
tion of any document, but should cause the 
complainant to proceed, under s. 66 of the 
Code of Criminal Procedure, before the Magis- 
trate, or before an ofELcer authorized to receive 
Buch complaint. The sanction of the Regis- 
trar under s. 96, Act XX of 1866, relates to a 
prosecution to be instituted by the Sub-Regis- 
trar for an offence under the Act. Queen v. 
Habidas Kundu - - - It Ap. 69 

BEGISTBATION ACT VIII OF 1871, 8. 18, ols. 1 & 2, 
8. 60 — Priority of registered over unregistered 
document — Compulsory and optional registrar 
tion,] A registered deed of sale, of which 
registration was compulsory, does not take effect 
against a prior unregistered mortgage bond in 
respect of the same land, the registration of 
which, it baing for a sum under Rs. 100, was 
optional. Ryasutulla v. Dooega Churn Pal, 

[XV 294 

— , 88. 28, 34, S6, 71, and IZ-^Refusal to 
register — Effect of nonappearance wit kin prO' 
scribed tim^,] When a document has been 
presented for registration in due time by one 
of the executants, but the others have failed 
to appear within the time prescribed, the regis- 
tering officer must ** refuse to register," as in 
cases falling under the latter clausesof s. 35, and 
must record the reasons for his refusal. The 
party desiring registration ought to apply to 
the Registrar before the period for registration 
has gone by, either to register or to refuse to 
register, so as to enable him, in case of refusal, 
to take further proceedings under b. 73. So 
soon as it appears that the prescribed time has 
gone by, and the executing parties have not 
appeared, the order of refusal should be made 
at once. In the matteb of the Rbgistba- 
TION Act, 1871. and in the matter of 

BUTTOBEHABY BANEBJEJS - - - zi 20 

, 8. 78. 

See Review. 

* , 8. 82-'JEeidence Act (/ of 1872), s. 8— 

Sub-Registrar — Offence committed during a 
judicial proceeding — Meaning of word 
** Court''— Penal Code, s, 228.] By s. 82 of the 
Registration Act, a Sub-Registrar is a public 
officer, and proceedings before him are judicial 

?roceedings within the meaning of s. 228 of the 
'enal Code, and as he ii legaUy authorized to 



BBaiSTBATION ACT VIII OF 1^71, ■. BH-^ontS, 

take evidence, he is a ** Court** aa defined by 
the Evidence Act, 8. 3. IN THE MATTBB otf 
THE PETITION OF SABDHABI LAL - xiii Ap. 40 

BSOISTBATION OF PETITION OF APPEAL. 
See Civil Pbocbdube Code, s. 341. 

BEGISTEATION OF TBAVSFEB. 

See Beno. Aot VI of 1862, B. 4. 
Rbs-Judicata. 
Sale fob Abbeabs of Rent. 

BS0ISTB7 TIOEET, POSSESSION OF. 
See PbostitUtbs. 

BSa. Ill OF 1798. 

Sec Limitation Reg. Ill of 1793. 

,8. 8. 

/S^/? Deolabatobx Deobee, Suit fob. 

BEa. Vr OF 1793, 8. 9. 

See Reg. XLVIII of 1793, 8. 24. 

BEO. VIII OF 1798, 8. 4SSuit for recovery 
of mallkana.] A suit for recovery of mali- 
kana is barred by limitation if the malikanft 
has not been received for a period of twelve 
years. Quare, — Whether, under Reg. VIII of 
1793, 8. 46, a suit for recovery of malikana will 
lie at all ? Bhuli Sinq v. Nehmu Bbhu, 

[It A« 0. 29 

,8.51. 

See Enhancement of Rent. 
Onus Pbobandi. 
Sale fob Abbeabs of Reybnub. 

BEG. ZV OF 1798. 

See Mesne Pbofits. 
Mobtgaqe. 

— , 88. 8 and 9-^ Maintenance of suit — Usury.] 
Reg XV of 1793, ss. 8 and 9, forbids the main* 
tenance of any suit arising out of an usurious 
transaction. Wise v. Jagabandhu Bosb, 

[ii P. G. 69 

, 88. 9 vad 10— Interest — Usury.] Interfer- 
ence with the rate of interest in India was a 
thing of positive law, and cannot be extended 
beyond the provisions of the Regulation (XV of 
1793). S. 9 of the Regulation does not declare 
that where an attempt has been made to elude 
the usury laws the contract is itself void, nor 
does it direct the return of the pledge without 
redemption. The mortgagee may retain hifi 
pledge until he has received out of it his debt 
with interest at 12 per cent., the maximum 
allowed by s. 10 of the Regulation. Shah 

AfAKHUNLAL V. SBIKBISHNA SINGH U P. C. 44 

BEQ. XIX OF 1798, 8. 10. 

See Gbant of Land Rbnt-fbes bt 
Zemindab. 
Landlobd and Tenant. 
Limitation Act X of 1859. 
Reg. II OF 1805. 
Resumption. 

BEG. ZXVI OF 1798, 8. 2. 

See Majobitt, Age of. 

BEQ. XLIV OF 1798. 

See Ghatwali Tenubb. 
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UO. ZI.IV OF 1708, g. 5. 

See Sale fob Abbbabs of Bbtsnue. 

BIO. ZLVUI OF 1798, i. 24— i2<^. /K <?/ 1793, 
#. 9 — JtMTiadiction of Collector J\ 8. 24, Reg. 
XLVIII of 1793, and a. 9, Reg. IV of 1793, 
direct the Zillah and City Courts to transmit 
their decrees to the Collector, but do not autho- 
rize those Courts to make any orders on the 
Collector as to how he shall enter the result of 
such decrees in his books. Nimdhabi Sing v, 
KachunSi>ig - - - - irAp. 44 

«— ^, s. 24, el. 2. 

8ee Limitation Act XIV of 1859, 

8.20. 

BEG. ZVI OF 1797, 8. 4. 

See Execution of Dbcbeb. 

ESQ. I OF 1798. 

See Mesne Pbofits. 
Mobtoaob. 

BSa. V OF 1799, 8. 5, 

See Landlobd and Tenant. 

BEQ. VII OF 1799. 

See Limitation Reg. VII of 1799. 

2. Decree — Act Vllt of 1869, 

#. 206.] S. 206, Act Vm of 1869, does not 
apply to decrees under Reg. VII of 1799. 
OoPAL Chandba Det 0. Pemu Bibi, 

[i A. 0. 76 

8. Beg, VII 1 of l^^l^IUpeai, effect of] 

A summary suit for rent under s. 16, Reg. VII of 
1799, was pending when Act X of 1869 came 
into force, and was, therefore, governed by 
Reg. Vni of 1831, 8. 4 of which declared that 
the decision in the summary suit should be 
final, subject to a regular suit. By s. 1, Act X 
of 1869, Reg. Vll of 1799, ss. 1 to 20, and Reg. 
VIII of 1831 were repealed, except as to pro- 
ceedings commenced before the date of the 
Act coming into force. Held^ that the repeal- 
ing section did not take away the right to 
bring a regular suit. Gobind Chundeb Moo- 
KBBJEE r. Kalla Gajee - > Sup. Vol. 626 

BEG. II OF 1805, 8. 8 — Reg, XIX of 1793- 
Zakhiriy ^Adverse potsession — Limitation.'] 
Held that, under s. 3, Reg. II of 1806, posses- 
sion of land for a period upwards of sixty 
years since the passing of Reg. XIX of 1793. 
without payment of rent, bars the remedy of 
the zemindar to dispossess the holder, or to 
resume the land as m&l. Kasinath Koowab 
V. Bankctbehabi Chowdhbt iii A. 0. 446 

BEG. XVII OF 1806. 

See Hobtgagb. 
Onus Pbobandi. 

—,8. 8 — Notice of foreclosure — Year of grace,'] 
The year mentioned in s. 8 of Reg. XVII of 
1806 is to be reckoned from the date of the 
seryioe of the notice of foreclosure under 
that section. Kahesh Chandba Sen v. 
Tabini - - - - - i F. B. 16 

BEG. XIX OF 1810. 

See Act XX of 1863. 

BEG. V OF 1812, 8. 26. 
iS^ Appeal, 



BEG. V OF 1812, 8. M^^ntintied. 

2. Meg, V of 1S27 -^Manager ofJoifU 

undivided estate — Pon>er of Judge.] A Jnd^ 
has power to order the person appointed under 
Reg. V of 1812, 8. 26, and Reg. V of 1827, to 
manage an estate, to make over the surplus, 
after payment of revenue and other outgoings, 
to the person or persons entitled to receive the 
same. In the mattes of the Petition of 

THE COLLBCTOB OF RUNGPOBE - Sup. Vol. 666 

BEG. XIX OF 1814. 

Sec Pabtition. 

Sale fob Abbeabs of Retenxtb. 

'••^ « 

See Enhancement of Rent. 

BEG. V OF lS17^Hidden treasure— Duty of 
finder of hidden treasure — Rights of finder^ 
Zemindar^ and Government.] Some persons 
while digging a field in a certain zemindari 
found an earthen pot containing money. The 
finder and the zemindar both claimed to be 
entitled to the treasure, but the provisions of 
Reg. V of 1817, with regard to the finding of 
hidden treasure, were not complied with by 
them, and on this ground the Judge held they 
were not entitled to it. 'The Government 
claimed the money on the ground that the pro« 
visions of the Regulation had not been com- 
plied with, and it was .made over to the 
Collector, an appeal to the High Court being 
dismissed. In be Uma Chaban Banebjee, 

[vii Ap. 8 

BEG. Ill OF 1818. 

See Act of State. 
Habeas CoBPCs. 

2. Validity of — Act XXXIV of 

1850 a/nd Act III of l^bl^— Arrest of nation 
subject — Power of Indian Legislature— \Z Geo, 
III, c. 63, *. 36—37 Geo, III, c. 142, s. 8—21 
Geo. Ill, 0, 70—3 and 4 WUl. IV, o. 86, 
s, 43.] Reg. Ill of 1818 was applicable only 
to natives and those subject to the jurisdiction 
of the Provincial Courts. It was passed under 
37 Geo. Ill, c. 142, s. 28, not 13 Geo. Ill; 
c. 63, 8. 36. It wa& passed by a legisla- 
tive authority having full power in that 
behalf. Considering the circumstances under 
which it was enacted. Act III of 1868, which 
extended the efTect of that Regulation to Cal- 
cutta, was not ultra vires. In the matter 
OF Ameeb Khan ----- vi 892 

8. Assuming the power of a Judge of 

the High Court to issue a writ of habeas corpus-j 
and assuming the right of appeal against an 
order refusing such writ, — held that, it appear- 
ing that the prisoner was in custody under a 
warrant in the form prescribed by Reg. Ill of 
1818, the detention was legal. The detention 
to be legal need only be covered by an actually 
existing warrant of the Governor-CJeneral in 
Council in the form prescribed, without regard 
to the lawfulness of the 'arrest. The R^ula- 
tion is not confined to prisoners of war or 
foreigners held in confinement for political, 
reasons. The substance of Reg. Ill of 1818 
was expressly re-enacted by Act XXXIV of 
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BEG. Ill OF ISlS'-eonHnued. 

1860 and Act III of 1868, and therefore, as the 
result of these later Acts alone, the detention 
would be legal. Those Acts are not contrary 
to the powers conferred on the Indian Legis- 
lature by 3 & 4 Will IV., c. 86, a. 48. IN Thb 

If ATTBB OF AmEBB EHAN - - tI 469 

4. Warrant of arrest and commitment 

nnder-^Uffect of,] The Governor-General, in 
issuing a warrant of commitment under Reg, 
III of 1818, does not in any way act judicially 
or as a Court of Justice, nor is he to be con« 
sidered as having adjudicated that the person 
placed under personal restraint had been 
ffuilty of some specific offence. The proceed- 
ing is not in the nature of a conviction of the 
person placed under restraint, therefore, the 
person so placed under restraint cannot, in any 
future proceeding taken against him, plead 
that he has been already tried, convicted, and 
punished. Queen v, Ameeb Khan - iz 86 

R£0. II OF 1810, RESUMPTION OF MEHAL 
UNDSB. 

^^dPABTIES. 

£S0. U OF 1819. 

See Settlbhent. 

, B.. 28. 

iS^SANAD. 

,E, 80. 

See Landlobd and Tenant. 
Limitation Act X of 1869. 
Resumption. 

BEQ. VIII OF 1819. 

See Sale fob Abbbabs of Rent. 

2. Sale ofpatni estate — Notice of sale — 

Suit to set aside sate.'} It is essential to the 
validity of a sale, held under Reg. VIII of 1819, 
of a patni estate for arrears of rent, that the 
notices of sale prescribed by cL 2, s. 8 of the 
Regulation should have been all duly and regu- 
larly published as therein directed. BaiK aNTHA 
Kath Sino p. Bhibaj Mahatab Chand, 

[1x87 

Habanath Gupta v, Jagannath Roy 
Chowdby _ - - - ix 89 note 

And as to what amounts to publication of 
notice. Raohab Chandba Banebjeb v, 
Bbajanath Kundu Ghowdhby - iz 91 note 

B. 8, cl. 2 — " Substantial persons " — 

Service of notice.} The provisions of cl. 2, s. 8, 
Reg. VIII of 1819, with regard to the notifica- 
tion of the sale of a patni talook for the 
arrears of rent under the Regulation, that the 
serving peon shall " bring back the receipt of 
the defaulter or of his manager for the same, 
or, in the event of inability to procure this, the 
signature of three substantial persons residfng 
in the neighbourhood in attestation of the 
notice having been brought and published on 
the spot," are merely directory, and where 
there is proof that the notice was in fact 
served, the sale will not be vitiated by non- 
compliance with any of these provisions, e.g., 
as where one of tne witnesses attesting the 
service of the notice turns out not to be 
** substantial." A respectable man, of good 
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REG. VIU OF 1819, 8. 8, el ^-Humtinued. 
character, living and well known in the ndgh". 
bourhood, may properly be considered a ** sub- 
stantial person,'' within the meaning of cl. 2, 
8. 8 of the Regulation. It is too limited s. 
construction of that clause to hold that the 
word "" substantial " must be taken to mean a 
wealthy man, from whom damages could be 
recovered by the patnidar, supposing the attes- 
tation to be false. Rahsabuck Boss v, 
Kaminee Koomabbe Dosbeb - jdv P. C. 894 

2. Tranter of tenure."] A transfer of 

his tenure by a patnidar is not binding on 
the zemindar, unless made strictly in accord- 
ance with the provisions of Reg. VIII of 1819.. 
Watson t;. Collectob of Rajshahye, 

[iii P. C. 48 
8. 18, cl. 4. 

See Limitation Reo. VII of 1799. 
REQ. VII OF 1822. 

See GoYEBNif ent Officebs, Acts of. 

REO. ZI OF 1822. 

See Sale fob Abbbabs of Rsvenur. 

REG. I OF 1824. 

See Railway Company. 

REG. IX OF 1826. 

See Thakbust Awabd. 

REG. ZI OF 1825. 

iS^« AOCBETION. 

Act IX OF 1847. 

REG.ZIVOF 1825,8.8. 
See Sanad. 

REG. ZX OF 1825. 

See JUBISDICTION ofObiminal Cowtt 

REG. V OF 1827, 8. 8. 

See Reg. V of 1812. 

Landlobd and Tenant. 

REG. Ill OF 1828. 

See Sundebbuns Boundaby. 

REG. VIII OF 1881. 

See REa. VII of 1799. 

Sale fob Abbeabs of Rent. 

REG. VII OF 1882. 

See Mahomedan Law, Doweb. 
REG. ZIU OF 1888. 

See JUBISDICTION OF OBIMINAIi 
COUBTa 

REGULATION LAW. 

See Act of State. 

RE-HEARING. 

See Bbno. Act Vin of 1869, SB. 84 
AND 103. 
Death of Judge befobb Judq. 

ment. 
Pbivy CJounoil, Pbaotiob of. 

RELIEF— Prayer for general reli/f-— Plaint.'] 
Upon a prayer for general relief, a plaintiff is 
not entitled to anj relief which is inconsiBtent 
with his plaint ; therefore, where a plaintiff 
brought a suit to set aside his father's will, on 
the ground that he had no power to dispose 
of his properly, but that tiie plaintiff was 
entitled as eldest son and heir-at-law aoooxd- 
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iag to Hinda law, the enit should have been 
dismissed with costs, - and no acoonnt shonld 
have been decreed to the plaintiff in respect of 
his interest in a portion of the propertj, the 
bequest of which was, in the opinion of the 
Court below, void for remoteness. Hibalal 

HULLIOK V. MaTILAL MuLLICK > ¥089 

2. Special relief,'] Where a plaintiff mis- 
takes the relief to wmoh he is entitled in his 
Special prayer, the Court may afford him the 
relief to which he has a right under the 
prayer for general relief, provided it is such 
relief as is agreeable to the case made by the 
^aint. NiSTABiKi Dasi v, MIkhamlall 
DUTT - - - - - -ixll 

8. Although the plaintiff was found not 

to be entitled to the special relief prayed for, 
the Court considered he had established a case, 
in which, upon the plaint and the general 
prayer for relief, he was entitled to a decree. 

GOBINB ChUNDBB MOOKEBJBJB t). DOOBGA- 

PEBSAD Baboo - - - - zlr 837 
BELINaUISHHEirr B7 MOTHER OF HEB IHTEB- 
EST IH f'BMVEXn-^SHbsequent suit to recover 
estate as hcireis of son.'] A widow, being old, pre- 
sented a petition in a suit by her daughter-in- 
law, as guardian of the former's infant son, re- 
linquishing all her rfghtiB in the property to the 
daughter-in-law herself, and as guardian of the 
infant. The son died, and the mother now 
sued her daughter-in-law for possession as 
heiress of her son. Held that, by the petition, 
the mother had transferred no rights to the 
daughter-in-law as proprietor, but that the 
mother, as heiress of her son, was entitled 
to the estate. Udey Eunwab v. Mussamut 
Ladu - - - - Ti P. G. 288 

BELIVQUISHMEHT, HOTICE OF. 

See Bbnq. Act VIII of 1869, s. 20. 
BELUTQUISHMENT OF CLAIM. 
See Admission. 

Civil Pboobdube Code, s. 7. 
Vakeel. 

BEMAND. 

See Civil Pbooedxtbb Code, s. 148. 
Issues. 
Stamp. 

2. Pleadings — Jurisdicticn.] When it 

did not appear on the face of the pleadings, or 
on the evidence, under what kind of bastu 
the land in dispute fell, and no plea to the 
jurisdiction of the Court under Act X of 1869 
had been taken in the Courts below, the High 
Court would not remand the case to enquire 
nnder which class of bastu land the subject- 
matter of the suit fell, nor entertain the point 
of jurisdiction in appeal. Naimudda Jow- 

WABDAB V, HONOBIEFF - - ill A. G. 288 

8. Act VIII of 1859, *. 352^ Ground 

for remand.'] Where the lower Court had 
decided a casis on the merits, and the Ap- 
pellate Court did not find that there had been 
any omission to try any issue or determine any 
question essential to the decision of the case on 
the merits, or that further evidence was ne- 



'KEISAS'D^coHtinHed. 

oessary to enable it to determine any such 
issue or question,— ^/£{, the Appellate Court 
was in error in remanding the case under s. 352 
for a fresh trial. Mahbbh Chundba Das 
V, Madhab Chandba Sibdab - ii S. E. ziii 

4. Appellate Qnirt, Powers of— Objection 

taken on appeal-- Act VIII of 1859, *. 351— 
Costs,"] A lower Appellate Court is not com- 
petent to remand a case for a second decision, 
except as provided by s. 351, Act VIII of 1869, 
and therefore has no power to remand a case 
when a Court of first instance has investigrat- 
ed the merits of the case and passed its judg- 
ment upon the evidence. The objection that 
a case has been improperly remanded by the 
lower Appellate Court can be taken in special 
appeal from the decree passed upon the remand, 
although a special app^ might have been pre- 
ferred from the order of remand, but the 
appellants were held not entitled to their costs. 

MaJOBAM OJHA V, NiLMONEY SiNGH DeO, 

[xiii 198 
Bbindabun Dey v. Bisona BiBEE,iiii 200 note 

5. Application to have witness examined-^ 

Omission to make order.] Where in the first 
Court, the defendant applied for a- witness to be 
examined, but no order was made on the 
subject, and on the case coming upon appeal, 
the Appellate Court, on its notice being called 
to the omission, remanded the case to the 
lower Court to entertain the application, — 
held^ that there was nothing illegal in such a 
remand, though the remand sections of Act 
VIII of 1869 did not expressly apply to it. 

BONOMALEE CHUBN MYTEE V. HaFIZUDDEEN, 

[xiii 247 note 

BEMAND, GBIMIHAL GASES— Criiitt;ia/ Proce- 
dure Code {Act VIII of 1869),*. i22— Act X of 
1872, *. 2%2'-'Power of Appellate Court.] A 
remand of a case under s. 422, Act VIII of 
1869, can only be for the purpose of taking 
further evidence, and certifying the result 
thereof to the Appellate Court, and not for the 
purpose of retrying the case upon such fresh 
evidence. After remand under this section, 
the Appellate Court can only try the case as an 
ordinary appeal, and has no power to enhance 
the punishment. Anonymous Case, 

[ill A. Or. 02 
2. — Criminal Procedure Code^ s. 422, and 
ss. 169 and \l\~^Jar-lsdiction of Magistrate.] 
When an Appellate Court directs further evi- 
dence to be token by a Subordinate Court under 
s. 422 of the Code of Criminal Procedure, it is 
competent to the Subordinate Court before which' 
such evidence is given, if any offence against 
public justice, as described in s. 169, is com- 
mitted before such Court by a witness whose 
evidence is being recorded therein, to send the 
case for investigation to a Magistrate under 
the provisions of s. 171. Queen v. Bakteab 
Maifabaz - - - - Ti F. B. 698 

8. Criminal Procedure Code, s. 422 — 

Omitting to give information of an offence.] 
Where a person had been found guilty by a 
Magistrate of the offence of intentionally 
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ESMAID, ORDmrAL CASMB-eontiMmed. 

omitting to give information of an oflenoe 
whioh he was boond to gire, and on appMl the 
Judge f oond that there had been no evidence 
given ot the omission, held per Kbmp, J. 
(Glovbb, J., contra), the Juajge ooold not 
remand the case for additional enquiry under 
s. 422 of the Criminal Prooednre Ckxie. IK the 

ICATTBB or THB PETITION OV UDAI OHAKD 
HUKHOPADHYA - - - > iz Ap. 81 

BSVT, ABBEAB8 OF. 

See Interest. 

Sale fob Abbbabs or Rent. 
BSVT AS DISTIVOUISHED FBOM REVEVUE. 

See Gbant of Land Bbnt-fbeeby 
Zbmindab. 

BEIT, PATMEIT AED ACCEPTAECE OF. 
See Landlobd and Tenant. 
Bight of Ocoupanot. 
BEIT, PATMEIT OF. 

See Estoppel. 

Landlobd and Tenant. 
Title. 
BEIT, BECEIPT OF. 

See Act X of 1859, 8. 77. 
Landlobd and Tenant. 
Unsettled Polliam. 

BEIT, SALE FOB ABBEABS OF. 

See Beno. Act VIII of 1865. 

Sale fob Abbbabs of Bent. 
BEIT, SUIT FOB. 

See Cbbtifioate of Adhinistbation. 

CiYiL Pbocedube Code, s. 119. 

Jurisdiction of Bevenue Ck>UBT. 

Landlobd and Tenant. 

Limitation Act X of 1859. 

Pabties. 

JlES-JUDICATA. 

8. — — Poeeesiion by lee$ee.'\ A snit for 
rent will not lie where the lessee has never 
obtained possession of tiie land leased to him. 
Bullen 9. Laut Jha - - - iii Ap. 110 

g. Apportionment rf Te%t.'\ Where 

a tenant held lands in six villages under 
a patnidar at an admitted rent, and the patni- 
dar subsequently granted dar-patnis to two 
different parties of two and four of the said 
villages respectively, the tenant having admit- 
ted a certain sum to be the rent payable in 
respect of the lands situated in the two villages, 
the rent payable to the dar-patnidar of the 
four villages was properly estimated as the 
difference between the admitted rent of the 
land in all six villages and the admitted rent 
of the land situated in the two villages. Bra- 
JA Lal Bot v. Satama Guaban Bhutt, vi 523 

4. Meene profits — Interest — Bent in 

kind,"] Where rents were collected in kind 
instead of in money, and the Judge, in award- 
ing mesne profits, allowed a mnoh larger rate 
of interest than was usually allowed on rents 
paid in money, — held, that he was wrong in so 
doing. No difference in that respect should be 
made between rents paid in kind and those 
paid in money. Baikisobi Dasi r. Bonomali 
Ohaban Maiti - - - - i 8. 1. xiT 



BEIT, SUIT rOU-^continued. 

tf. Benff, Aet VIII of 1869 -^ Jwis. 

dtetion.J The defendant took from tho 
plaintiffs ancestor a small portion of endowed 
land for a garden, and in consideration thereof 
paid him a certain fixed amount of grain for his 
maintenance and support, and subsequently 
that payment was commuted into a monthly 
allowance of Bs. 3-8, whioh was regularly paid 
till 1276, and then stopped. To a suit under 
Beng. Act VIII of 1869, to recover the amount, 
the defence was that a suit for a claim of such 
a nature could not be brought under that Act, 
but the objection was overruled, and the plain« 
tiff held entitled to recover the amount sued 
for. Jallalooddbn v. Bubnb xv 261 note 

BEIT, SUIT FOB ABBEABS OF. 

See Beno. Act VIII of 1869. 

JUBISDICTION OF BEYENinB 
COUBTS. 

Limitation Act XIV of 1859f 

S. 1, CL. 8. 

BEIT, SiriT FOB MOIET PAID AS EXCESS OF. 
See Special Appeal. 

BEIT, SUIT FOB SEPABATE SHABE OF. 

See Go-SHABEBS. 

BEIUICIATIOI OF EXECUTOBSHIP. 

iS^« EXECUTOB. 

BEPEAL, EFFECT OF. 

See Limitation Act XXV of 1867, 
Beq. VII OF 1799. 

BEPEAUIO ACT, 1870. 

See Act XIV of 1870. 

BEPOBT FBOM BECOBD OFFICE. 

See Evidence, Gbiminal Casbi. 

BEPOBT OF AXEEI. 

See Bvidbncb, Civil Oases. 

BEPOBT OF POLICE. 

See Complaint. 

Evidence, Gbiminal Oases. 
Bbcoonizancb to bjbep the 
Peace. 

BEPBESEITATIVE OF DECEASED DEBTOB. 
APPEAL BT. 

See Appeal. 

BEPBESEITATIVE OF DECEASED DEBTOB. 
EZECUTIOI OF DECBES AOAIIST. 

See Civil Pbocedube Code, s. 210. 

BEPBESEITATIVE OF DECEASED PEBSOI, 
SUIT AOAIIST. 

See Limitation Act XIV of 1859, 
s. 14. 

a. Assete^Aot VIII of 1869, #. 203.] 

The plaintiff sued the defendants on the 
ground that thej were in possession of his 
deceased debtor's property. It being found 
that the defendants receiyed no assets from 
the deceased, — held, the suit was rightly 
dismissed. If the suit had simply been against 
the defendants as heirs or personal represen- 
tatiyes of the deceased, and if thej had alleged 
that no assets had come to their hands, the 
plaintiff would haye been entitled to a decree 

85 
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SEFBESENTATIYB OF DSGEASED PEBSOH, 

SUI7 AQrAtSST-^ontinHed. 
, agaixist them as representatiYes of the de- 

* oesaed. (if he had prayed for such a decree), 

* without going to a trial on the question 
. whether or not the defendants had assets ; and 
. in that case he might have proceeded, in en- 
. forcement of his decree, under the provi ions 

of 8. 203, Act VIII of 1869. In thbmattkb 
. OF THE Petition of Hibalal Mookerjke, 

[vi Ap. 100 
' RESALE OF GOODS, NOTICE OF. 

See CoNTBAGT Act, b 73. 
' RESIDEKCE. 

See Insolvent Act, b 6. 

* fiESIDENGE, CONDITION FOB. 

See Will. 

RESIDENCE. SIGHT OF. 

See Hindu Law, Family Dweluno 
House. 
Hindu Law, Maintenance. 

RESISTANCE OF PROCESS OF CIVIL COURT. 
See Contempt of Coubt. 

RESISTING EXECUTION OF DECREE. 

See Civil Pbocbdube Code, b. 229. 

RES-JUDIOATA. 

See Civil Pbocsdube Code, b 14. 
Fbaud. 

Hindu Law, Endowment. 
Limitation Act XIV of 1869, 
B. ] , CL 6. 

8. Suit for confirmation of poMemon 

and declaration of title. ^ A. brought a snit 
for a debt against B.^ obtained a decree, and 
attaphed certain laod in execution. C. inter- 
vened, claiming the property as his ; but, on 
the 28th March, 1868, his claim was disallowed, 
on the gironnd that in two suits previouslj 
brought against C. and others for possession 
of the same property, on the 30th December, 
1863; by X. and Jl, whose interest had, pend- 
fing tiie suit, been purchased by B,^ it had 
been decreed that the land belonged to B, The 
decrees in these suits were dated 13th and 19 th 
•January, 1864 ; they were in favour ot H.. and 
ran in his name alone. C, had purchased a 
moiety of the property at an auction-sale on 
the 7t^ March, 1859 ; X and F. claimed under 
a pre-existing mortgage over the same proper- 
ty, the equity of redemption under which had 
been foreclosed. C. now brought a suit against 
A, and B. for confirmation of his possession, 
and a declaration of his title to the property. 
He alleged that B. was his servant, and had 
jturchased the interest of X. and Y, in the 
property benami for him ; that he (C) had 
made the purchase witiki his own money in the 
name of B.; that the suits, originally brought 
.by X. and T. had really been compromised ; that 
while the decrees of tiie 13th and 19th Janu- 
ary, 1864, were nominally in favour of B.y they 
were really in his (O) favour ; and that the 
«uit brought by X. and F. had been allowed 
-to proceed in B.'^t name, in order that C.*« title 
might be strengthened by a decree in his 
;iavour,i;. being only nominally the deereor 



RES-JUDICATA— e^frnf^e^. 
holder. C. also stated that, since his porehasd 
on 7th Muroh, 1859, he had always been in 
possession, and he dated his cause of ticHon 
from the 28th March, 1868, when his claim to 
the property which had been attached by A. 
in his suit against B. was disallowed. The 
Subordinate Judg^ gave a decree in f avonr of 
the plaintiff C. B, alone app^ed to the High 
Court. Held^ that C. not having been dis* 
turbed in his possession, and seeking a decla- 
ration of his title only and no rel&f , should 
have stated clearly and precisely what that 
title was; that as against \4., who had not 
appealed, the decision of the Sabordinate 
Judge was final ; that as between B. and C 
the matter was res adjudicata ; that C. could 
not go behind the decrees of the 13th and 19th 
January, 1864, which had been passed in fa- 
vour of ^., and show that ^e purchase by B, 
and subsequent decrees were r^iUy benami for 
C, and in his favour. Bhawabal Singh v. 
RAJ£ND&A. Pbatap Sahot - - T 821 

3. Civil Procedure Code, ». 2Si(it for 

rent.'] A. sued B, and C. in the Civil Court to 
recover possession of certain lands, of which 
he alleged that they had dispossessed him, 
under a decree obtained by them in a suit in 
which he had previously sued B, in the Civil 
Court, before Act X of 1859 had been passed, 
for rent, in which suit C. had been added as 
a party, and had proved his title to the lands 
against A. Held, that A*s suit must fail, on 
the ground that it involved a material issns 
of fact which had already been determined 
by a Court of oonourrent jurisdiction in the 
former suit, v^ch was between the same par- 
ties, and which issue disposed of tiie present 
suit Chowdhabi Nilkanth Pbabad Singh 

V. DiONARATAN SiNGH - - 1 A. C. 80 

4. Adoption.] A, claimed certain pro- 
perty as the adopted eon of B., and it was 
decided in that suit that A. had failed to 
prove that he was the adopted son of B, Held^ 
that this decision was no legal bu* to A.^s 
proving in another suit that he was the adopt- 
ed son of B., in which A. sought to obtain a 
different property npon a different cause of 
action, though liie parties to the suit were 
the same. Kbipabam v. Bhagawan Das, 

[i A. C. 68 

5. Civil Procedvre Code, $. 2^ Cause of 

action ^Adoption] A., a Hindu of 6ya, died, 
leaving a sister, B., and C, the son of a deceased 
sister. On A.*s death B. took possession of the 
property left by -4. In a suit by C. against B. 
for recovery of possession thereof as heir to 
his maternal uncle, the Court of first instance 
held that B. should retain possession of the 
property during her lifetime without power 
of waste, and that on her death C. should be 
entitled to the possession thereof. This was 
reversed by the High Court on appeal, who 
held that the decree should have been simply a 
decree of dismissal of the plaintiff's suit B. 
died, leaving an adopted son, J). C. sued J>, for 
recovery of possession of the property, the snb- 
ject^natterof the former suit; onthegrcmnd tha* 
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J), wal not the adopted son of B.y and that C, 
who oame within the class of bandhus, was 
entitled to snoceed to the property left by A, 
and &., there being no nearer heir in existence. 
Beld, that s. 2, Act VIII of 1859, did not bar 
the suit. HOHUN Lal Bhata Gtal v. Lach- 

MAN LAL ----- j66B 

6. Suit for potiMiion, — Act X qf 1859, 

#. 25.] The defendant had obtained an order 
under s. 25, Act X of 1859, to eject the plain- 
tiff, who now sued in the Civil Court for re- 
coyery of possession. Htldj that s. 2, Act VIII 
of 1869, did not bar the suit. Am an at Ali 
CHOWDHBT V, MUS6BN Ali - il Ap. 80 

7. — Suit for }uibulia;t.'\ In a prerious 
suit the plaintiff sought to obtain a kabuliat 
f roln the defendant in respect of land held by 
him, alleging the quantity to be 8 bigas and 17 
katas. It was therein determined that the 
defendant held*only 7 bigas and no more. In 
the present suit brought to eject the defendant 
from 1 biga 17 katas of land, held^ that it was 
not maintainable, as it was for the determina- 
tion of a question decided in the former suit. 
OoPAL Chandra Boy v. Nabin Chandra 
Bhandari - - - - iii Ap. M 

8. ShU ogAintt suretf of drfaulting 

tenant,'] A landlord sued his tenants and 
his tenant*8 surely in the Collector's Court for 
arrears of rent, the surety being merely treated 
as a nominal party, and the decree being given 
against the tenants. He afterwards sued the 
surety in the Civil Court on the bond given by 
him, and in the lower Court obtained a decree, 
not only for the arrears of rent, but also for 
the costs in the Act X suit. Held in special 
appeal, that the suit was, as regards the arrears 
of rent, not barred by s. 2, Act VIII of 
1859, but that the costs in the Collector's 
Court could not be recovered. Bamtanu 
!A0HABJI V, EOMAL LOCHAN RoY - lii Ap. 87 

9. Cioil Proeednre Code^ $. 2 — Suit for 

declaration of title — Order of Collector wider 
Act Xof 1859, 9. 23.1 In a suit for declara- 
tion of title to land from which a ryot has 
been ejected at the suit of his zemindar by 
the order of a Collector under s. 23, Act X 
of 1859, and wherein the genuineness of the 
pottah upon which the suit is brought is at 
issue, the order of the Collector cannot be 
pleaded in bar. Bhairo Singh v, Udikaran 
Singh - - - - - - iii Ap. 189 

10. Proceedings ftnder s. 27, Act X ij/" 1859.] 

Two purchasers of holdingfs in the defendant^ 
zemindari at a sale for arrears of revenue ap- 
plied to the Collector to have the transfer 
regi.'ttered in the zemindar's sherista, under Act 
X of 1859, s. 27. Their application was re- 
fused ; and then they brought a suit in the 
Civil Court to set aside the Collector's order 
and register their names. Held^ that proceed- 
ings authorized to be taken in the Collector's 
Court under s. 27, Act X of 1859, are not pro- 
ceedings in a suit ; and consequently that such 
proceedings are no bar to a suit in the Civil 
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Court under s. 2, Aot VIII of 1819. Osaitdba 
Narayak Ghosk «. Kasinath Roy Chow« 
DHRY - - - - - -irP. B.48 

11. — Suit to set aside sale in execution of 
decree.'] In execution of a decree, the right^ 
title, and interest of ^. in a certain property 
were sold and purchased by B. In execution 
of another decree, the right, title, and interest 
of A. and C in the same property were sold 
and purchased by D. In a suit by A. the sale 
to B. was set aside, but on appeal the decisioii 
of the Court of first instance was, upon con- 
sent of the parties, set aside and the sale allowed 
to stand good. D. sued for possession of the 
share of A. and C. in the property purchased 
by him, and obtained a decree for possession 
of the share of C. only. 2>. now sued to set 
aside the sale to B, and for possession of the 
share of A. ffeldyth&t the suit was not barred 
by s. 2, Act VIII of 1859. ChaNNA Lal SaH0 
r. Manu Lal - - - - .- ▼ *M) 

12. Suit for share of estate of Mahomedan — > 

Lien for doner,] A Mahomedan died, leaving 
among others a widow and a sister entitled to 
shares in his estate. The widow got possession 
of the whole. The sister died ; and after her] 
death her husband, on behalf of himself and 
grandson, sued the widow to obtain the shares 
to which the deceased sister was entitled, and 
obtained a decree for payment of the same; 
after satisfaction of the widow's lien for 
dower, in certain proportions to himself and 
grandson. The husbaoid's interest in thede* 
cree was subsequently confiscated by Govern- 
ment for having taken part with the enemy in 
the Mutiny. He subsequently died leaving hitf 
grandson. The widow died during the Mutiny, 
and her brother was put into possession of the 
property by the Government as her heir. The 
grandson now sued the widow's brother to 
recover his own and his grandfather's share, 
alleging that the lien for dower had been satis* 
fied. Seldf the suit was not barred by Aot V I II 
of 1859, S..2. Mahomed Ameenooden Khan 

V. MOZUFFER HOSSEIN EhAN - T P. G. 670 

18. Remand — Dismissal of suit for de* 

fanlt in appearance of parties.] When a suit 
has been remanded by the Appellate Court and 
then dismissed by the Court of first instance* 
for non-appearance of the parties, the plaintiff 
is not debarred thereby from bringing another 
suit upon the same cause of action against the 
same defendant. Raohunath Singh v. Ram 
Kumar Mandal - - - t Ap. di 

14. Suit against Municipal Commissioners 

for possession of land, ] Previous to the insti- 
tution of the present suit, one of the share* 
holders of a piece of land brought a suit against 
the Chairman of the Mnuicipality for recovery 
of possession of his share. The other sbare- 
liolders were made proformd defendauts in 
the suit. This suit was dismissed as barred by 
the law of limitation. After the dismissal 
of the suit, the plaintiff brought the present 
suit for recovery of his share of the land on 
the allegation Uiat, his tenant had relinquishecl 
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the land within three rnonihs, in oonaeqnenoe 
of his having been dispoesessed bj the Mnni- 
eipal GommiaeionerB. ffeld, that the euit was 
not barred bj s. 2, Act YIII of 1869. Price v. 
Khilat Chandra. Ghosb - - TAp. 60 

15. Estoppel hy judgment.'] The doc- 
trine laid down in the Dndiess of Kingston's 
ease as to estoppel by judgment, is appli- 
eable to cases tried nnder Act YIII of 1859, 
the 2nd section of which is consistent with 
that rule. Bnt the Judicial Committee, re- 
Tersing the decision of the Court below, con- 
sidered that the doctrine had no application in 
the present case, the judgment relied on not 
being the judgment of a Court of concurrent 
Jurisdiction directly upon the point upon the 
same matter ; and after an examination of 
the whole eyidence restored the judgment of 
the first Court. Khugowlbe Sing v. Hossein 
BuxKhan - - - - TiP. C. 678 

16. Wm,'] 8. died in 1866, leaving two 

•ons, N, and G, M. took possession of the pro- 
per^ of S. under a will alleged by her to hare 
been executed by <8f. In 1867 O. brought his 
adit, as one of the heirs of 5., to set aside the 
will, and made his brother N, a co-defendant. 
The Principal Sudder Ameen dismissed tikie suit, 
finding on the evidence that tiie will was 
genuine. In 1869 N. brought this suit for his 
share as heir of 8. against M, The first Court 
found that the will was a forgery, and gave 
the plaintiff a decree. On appeal, the Judge 
held that N*» clMm was barred by the decision 
in the former suit brought by his brother, and 
reversed the decision of the first Court. Held 
on ^^ecial appeal, that it was not barred by the 
findmg of the Court in &.> suit, as N, was no 
party to that suit, and he could not in any 
manner have availed himself of a decree in that 
#uit to enforce a claim to his share. Nabin 
Chandra Mazumdar «. Mukta Sundari 
Pbbi - - - - - viiAp.as 

17. — Parties.'] Held on the facts, suit 
not barred by s. 2, Act YIII of 1869, not being 
between the same parties. Umes Chandra 
Boy v. Nabin Chandra Mazumdar, t 887 note 

18. — Civil Procedure Code^ s, 2 — Snit on 
Joint bond.] 2>. and B, executed a bond, by 
which they mortgaged certain lands as security 
for a loan taken by them from the plaintiffs. 
A suit was brought, and a decree was obtained 
by the plaintiffs against J), and B„ under which 
they recovered a portion of the amount due on 
the bond. The plaintiffs now sued 8, and others , 
on the ground that they were joint proprietors 
of 1^ Und mortgaged, that the loan was taken 
by 2>. and B, as managers for the use of idl the 
parties interested, and for carrying on their 
joint business and trade, and that therefore 
they were all jointly liable. Beld^ that the 
suit could not be maintained. Bamnath Boy 
Chowdry v. Chnnder Sekhur JUohapattar (4 
W. R. 60) dissented from. Nuthoo Lall 
Chowdhry v. Shoukse Lall - z 800 

10. — Suit for khas possession.] The plain- 
iiffs, as talookdars, bronght a suit against tiieir 
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tenant M, for recovery of rent at enhaaoed 
rates of land held by him, as to two oottahs of 
which he denied that they were part of his 
holding, but alleged that th^ were part of 
the lakhiraj holdmg of one JET., and U. inter- 
vened in that suit and claimed the two cottahs 
as lakhiraj. The result of that suit was that 
the rent was assessed on the land admitted by 
M. to be in his possession, excluding the two 
oottahs. The plaintiffs tiien brought a suit 
against H. for a declaration that these two 
cottabs were their mal lands, and obtained a 
decree simply declaring their mid rights o^er 
the land in dispute. £i a suit brought by the 
plaintiffs against H. after serving him with 
notice to quit, for recovery of khas possession 
of the two oottahs with mesne profits, and 
praying that he might be ordered to remove 
a mud house erected by him on the land, the 
defence was that as the plaintiffs had already 
claimed khas possession and obtained a decree 
simply declaring their right to receive rent, 
the suit was banred, and t£at as H. had been 
twenty years in possession and had erected a 
house without any opposition from the plain- 
tiffs, they had no right now to sue for khaa 
possession. Held, t£at the suit was not barred 
by s. 2, Act YIII of 1869, and the plaintifb 
were entitled to a decree for khas possession. 
EsHAN Chundbr Ghobb V. Hurrish Chundbr 
Banerjbb - - - - - z Ap. 6 

80. Cavse of action.] Where a party, 

failing to obtain judgment for the possession 
of land claimed by her in her first suit as taii/&*, 
brought a fresh suit claiming the land as pro- 
perty beloDging to her talook according to the 
true boundary line, — held^ affirming the decision 
of the High Court, that her suit was barred by 
s. 2 of Act YIII of 1869. WOOMATARA Dbbia 
V. Unnopoorna Dabsee - zi F. G. 168 

8. C. in the Court below, ITliATARA Dbbla v. 
Krishna Kamini Dasi - ii A. C. 108 

81. Civil Procedure Code, s. 2. — Enhance* 

ment of rent'^Beclaratory decree.] l^Hiere, 
in a suit for enhancement of rent, the plaintiff 
failed to prove notice of enhancement, but the 
Court enquired into and gave a declaratory 
decree as to his right to enhanoe, such decree 
is decisive of the right in a subsequent suit for 
enhancement of the rent of the same tenure 
founded on a valid notice. Nuffbrohundbb 
Paul Chowdry v. Poulson zii P. G. 88 

88. Cause of action — Collateral issue.] 

C, a Hindu subject to the Mitakshara law, 
adopted 8.^ and afterwards B., and made a will, 
whereby, after providing for his widow, the 
family worship, &c., he made a division of Ids 
real and personal property between his two 
adopted sons. Provision was also made for 
forfeiture by either of the sons in case they 
disputed the will, in which event the whole 
estate was to go to the other son. This 
will was registered and filed in the Collec- 
tor's Court. 8. was subsequently disowned 
by C. and declared to have forfeited his 
right to anything under the wilL In 1869» 
8, brought a suit against C, B,, and certain 
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persons wlio claimed portions of the pro- 
perty under deeds executed bj C, to cancel 
tiiose deeds, to cancel the will, to set aside the 
adoption of ^.,'and for maintenance. In this 
suit he alleged that C. had no power to make 
any of the devises of real estate contained in 
the will, inasmuch as the whole estate, consist- 
ing of property inherited by C. and property 
acquired by him from the income of such 
inherited property, was ancestral. The only 
issue raised in that suit referring to the will 
was whether it was assented to by 8, The 
first Court found that it had been so assented 
to ; that the adoption of B. was ralid ; and 
that S,^» conduct justified C. in disinheriting 
him : the suit was accordingly dismissed. 8. 
appealed to the High Court, and in his grounds 
of appeal raised the same contention as before, 
vis., that the whole of the real property was 
ancestnd, and therefore C. had no power to 
dispose of it without his consent. The High 
Court, in 1863, varied the decree of the first 
Court, and held that the will must be set aside 
BO far as it affected the right of 8. in the ances- 
tral property, but that the ancestral property 
only included that inherited, and not that 
acquired by C, widi the income of the in- 
herited property. In a suit brought by 
8,, after the death of J9. and C,y against 
B*9 widow and the imrties to the former 
suit, or their representatives, to obtain pos- 
session of the whole estate of C, on the 
ground that both the inherited property and 
the property acquired from the income thereof 
were ancestral,— A^W (reversing the decision 
of the High Court), that, although the issue as 
to the assent of 8, to the will clearly embraced 
only a portion of the controversy between the 
parties, the Court had jurisdiction, and indeed 
was bound, to decide whether or not the will 
was operative as to all or to any, and what 
portion of the property, and that its decision 
on that point was binding on the parties. 
According to the general law relating to res- 
judicata^ where a question has been necessarily 
decided in effect, though not in express terms, 
between parties to a suit, they cannot raise the 
same question as between themselves in any 
other suit in any other form. S. 2, Act YIII of 
1869, does not prevent the operation of this 
general law. The words ** cause of action** in 
that section must be construed in reference 
to tiie substance rather than the form of the 
action. Soobjomonee Datee «. Suddanund 

HOHAPATTEB - - - zfi P. G 804 

88. Me$ne profiU, suit for,'] "Where a 

plaint prayed for possession and wasilat, and a 
decree was given for possession without 
mention of the wasilat, and on application for 
review it was urged, though not in the written 
grounds of application, that the question of 
wasilat ought to have been disposed of, but no 
decision was given as to it either by the High 
Court, or by the Court of first instance, to which 
application was afterwards made : JSeid^ that 
i£e fact that a prayer for wasilat was oontain- 
«d ia the plaint in the suit in whioh oidy a 
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decree for a possession was given was not a bat 
to a subsequent suit for mesne profits within 
s. 2, Act YIII of 1869. Gaubi BAUN4.TH- 
PBASAD V, BUDHU SlNG - - 11 S. V. Xfi 

24. Decision of Rfivenue Qonrt — TUU — 

Collateral issue.'] Hie trial and determination 
by the Revenue Court of the amount of rent 
whioh the plaintiff is entitled to under a mo- 
kurari potta, in which the genuineness of the 
potta only comes collaterally in issue in deter- 
miuing the amount of rent, is not a bttf to a 
subsequent suit in the Civil Court to try the 
validity of the potta. Janeswab Das v. 
GuLZABi Lal - - - T 886 note 

Tekaitnb Gowba Kumabi v. The Benqal 
Coal Compant - - - t 887 note 

88. Landlord and tenant — 8ale for arrears 

of rent — Deposit to protect under-tennre — Set' 
off ^Voluntary payment.] L. and -B., the hold* 
ers of a patni estate, granted in 1866 adarpatni 
lease to iS. at an annual rent, the lease stipulate 
ing that 8. should have full power of sale and 
gift, but should not sublet without the patni- 
dar*s consent The lease contained no stipula- 
tion for the registration of any vendee or 
donee. In 1860 8, sold the darpatni lease to iT.; 
the deed of sale, which was duly registered, 
providing for mutation of names in the patni- 
dar's books. No such mutation was ever 
effected by iT., who was never recogfnized as 
their tenant by L. and i2., the rent of the dar- 
patni being paid in the name of 8 In 1864, 
the rent due from the i>atnidars being in arrear,' 
the zemindar proceeded to sell the patni 
under Reg. VIII of 1819. Thereupon JT., in 
order to protect his under-tenure, deposited in 
the Collectorate on 17th November, 1864, a sum 
of money, on which the sale was stayed. K.\ 
being then in arrear in the payment of his 
darpatni rent, claimed to set off the amount 
deposited in the Collectorate against the rent 
due to L. and R. This L. and R. refused to 
allow, and they brought a suit in the Collector's 
Court against 8. and his sureties to recover the 
arrears of rent. In that suit K. intervened, 
claiming the benefit of the set-off, to which, 
however, the High Couift, on 86th June, 1866, on 
appeal, held, that he was not entitled, the depo- 
sit being merely a voluntary payment by AT. 
On 30th October, 1867, K brought a regular suit 
against 8. and X. and R, to recover l^e amount 
of the deposit, and obtained a decree, but the 
decision was reversed on appeal and the suit 
dismissed for want of jurisdiction. On 6th 
June, 1869, K, filed his plaint in the proper 
Court. Heldy that he was entitled to recover 
the amount deposited by him in the Collectorate, 
and that the suit was not barred as being res^ 
judicata^ by the decision of 26th June, 1866. 

LUCKIKABAIN MiTTEB V, KHETTBO PAL SlNaff 

Boy - - - - - - xiii P. C. 148 

88. Dismissal of snit for muUifari* 

ousness.] The dismissal of a suit for multi-' 
f ariousness is not a hearing and ctotermination 
of the suit within the meaning of s, 2, Act 
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Fattbh Singh v. Laohmi 
. jdii Ap. 87 

27. Ibreclos^ire in the Central Provincet — 

Snit for redemption.'] By a bond dated 10th Feb- 
ruary, 1857} a certain Tillage was mortgaged by 
one 6. to the appellants and their father as secu- 
rity for a loan; the bond proyiding that, ''if I fail 
to pay the money as stipulated, I and my heirs 
shaU, without objection, cause the settlement of 
the said village to be made with you." The in- 
terest of G. in the village was described as that 
of a malgvtar^ and his proprietary right therein 
was declared by the Revenue Authorities shortly 
after the execution of the mortgage ; but his 
payments of revenue being in arrear, the Board 
of Bevenue gfranted a lease of the village for 
ten years to the appellants' father. The mort- 
f^gees in a suit on tiie bond obtained the follow- 
ing decree on 3rd November, 1860 : — " As the 
defendant acknowledges the plaintiffs' claim, it 
is ordered that a decree be given to the plain- 
tifb for principal and interest and costs 
against the defendant and the mortgaged pro- 
perty." In proceedings in the Civil Court taken 
under this decree, the mortgagees asked for 
possession of the village, and obtained, on 1 7th 
July, 1862, an order, in pursuance of which tbey 
were put in possession, an appeal by G. being 
r^ected. O, took various steps to recover pos- 
session of the mortgaged property, or a declara- 
tion of his proprietary interest therein, but 
failed in his endeavours ; an application for a 

Sant of the proprietary right in the village, 
d an appeal from an order cancelling his 
potta, being rejected by the Bevenue Authori- 
ties on 8th December, 1864, and 27th July, 1865, 
respectively ; and on 12th August, 1867 G. con- 
veyed the village by deed of side to the respond- 
ents In a suit brought by tbem to redeem 
the mortgage and obtain possession of the pro- 
perty,— A«W, tiie suit was not barred by the 
order of the Civil Court of 17th July, 1862, nor 
had the orders of th^ revenue officers of 8th 
December, 1864, and 27th July, 1865, effected 
such a transfer of any right which G, might 
have had to the appellants as to render the 
sale to the respondents invalid. GtOkuldass 
w. Ebipabam - - - - xiii P.O. 206 

28. — ^ Decision hy Deputy Collector — 
Jurisdiction of the Revenue Courts.] A., a ryot, 
brought a suit in the Court of the Deputy 
Collector against B, his zemindar, for recovery 
of possession of a piece of land, on the ground 
that he was the holder of a maurasi potta, and 
that he had been illegally ejected by B. The 
Depulj^ Collector held that the maurasi potta 
was genuiue, and that ii, had illegally ejected 
A, He passed a decree in favor of A. in exe- 
cution of which A. obtained possession of the 
land in dispute. In a suit brought by B. against 
the heirs of A, in the Civil Court, for recovery 
of possession of the said piece of land, on the 
ground that the maurasi potta was a spurious 
document, and that no maurasi potta had been 
granted to A.^-^held (Jaokson, J., doubting), 
^t the decision of the Deputy Collector was 
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not conclusive between the parties. Ghundeb 

COOMAB MUlfDUL V. NUNNES KhaNUM, 

[zi F. B. 484 

Contra HiTBO Lall Saha v. Tibthantjnd 
Thakoob - - - . - zi 487 noti 

29. Beng, Aet VIII of 1869— ««tt for 

rent— Jurisdiction qf Civil Courts] The deci- 
sion of the Civil Court in a suit for rent under 
Beng. Act VIII of I860, is binding in a suit 
between the same parties for a declaration that 
the land, the rent of which was the subject of 
the former suit, is lakhinftj. Mohima Chun- 

DBB MOZOOMDAB V. ARRAnHA DABBIA, 

[zv 251 note 

80. SuU for rent— Act X of 1859— -Ben^. 

Act VIII of 1%G9—Jurudiotion ef Collector,^ 
Sold (Jackson, J., dissenting), that a judg- 
ment by a Collector, in a suit under Act X of 
1859, declaring the plaintiff entitled to assess 
rent upon land alleged by the defendant to be 
lakhiraj, is not conclusive in a subsequent suit 
between the same parties for arrears of rent 
under Bang. Act VIII of 1869. Per Jackson, 
J.— A decision in a previous and similar suit 
upon an issu^ raised substantially in the same 
manner by parties in a Revenue Court is bind- 
ing upon them as evidence in a subsequent 
suit, which, but for the passing of Beng. Aot 
VIII of 1869, would also have been brought 
in a Bevenue Court. Hubbi Sunkub Moo- 

KBBJEB O. HUKTABAM PaTBO - XV F. B. 288 

81. ~ Suit for Rent — Jurisdiction of CoU 
lector.] The decision of the Collector in a suit 
for rent of certain land is conclusive, in a sub- 
sequent suit between the same parties in a 
Civil Court for a declaration that the land is 
liable to pay rent Mohesh Chundeb Bundo- 

PADHTA O. JOYKISHEN MOOKEBJEE, ZV 248 notS 

82. In a suit for rent under Act X of 1859^ 

the Collector has no jurisdiction to decide a ques- 
tion of mokurari title otherwise than so far as 
it may be incidental to tiie determination of 
the amount of rent, if any, due ; and his ded-. ' 
sion on such a question is therefore not bind^ 
ing in a subsequent suit to establish the moku- 
rari right Mbbb Babub Ali i*. Shaikh 
DowLUT Ali . . . _ j^ 242 

S^ Continuing contract — VanuLges.'X 

A, J on the 1st of February, 1868, entered 
into a contract with B. to supply him with^ 
straw for twelve months, the supplies to be 
sent as ordered daily. On the 12tii of March 

B. brought an action in the Small Cause Court' 
against A. for damages sustained by the plain- 
ts by reason of A's having failed to supply 
straw as agreed upon. The Judge decided the 
questions in issue (namely, of the factum of the 
contract and the authority of the person who 
executed it in A,^s behalf) in favour of B,^ and 
gave him a decree. On the 2l8t of April, i^ 
second suit was brought by B, against A. on the 
same contract The claim was for damages 
sustained by the plaintiff by reason of X'« 
having failed to supply straw as agreed from 
the 20th of February to the 17th ApriL Tha^ 
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Bait was dismissed, the Jndge holding that the 
matter was res-adjndicata, as he considered 
that the contract was an entire one. and that 
B. had shown by suing on it for general 
damages, that he treated it as such, and had 
elected to rescind it On the 9th of Maj a rnle 
nifi was granted for a new trial, and on the 
16th of May the role was made absolute. On 
the 12th June, at the new trial, a decree was 
made in favour of B. for so much of the 
-damages claimed as had been sustained subse- 
quently to the date of the decree of the 26th 
March. In an action brought by B. on the 
same contract for damages sustained between 
the 17th April and the 16th of June, by reason 
of A, having failed to supply straw according 
to the terms of the same contract, A, denied 
that there had been any such contract, and 
further pleaded that the matter of the contract, 
if there had been one, had already been ad- 
judicated upon. On a reference from the Small 
€ause Court, held^ that the finding of the 
Judge upon the contract in the action brought 
x>n the 12th of March was conclusive between 
the parties, and that A,^$ plea of res-adjtidicata 
•was not well founded. Cook v, Jadub Chan- 
dra Nandi - - - - -iiO. C. 48 

• M. Proceedings hetween same parties im 

another suit.'] B. had instituted a suit in the 
Court of the Munsif of the 24-Parganas 
against A. on account of an alleged trespass to a 
certain drain, which B. then alleged to be his 
property ; that suit was dismissed on the ground 
that B, had not proved his title to the drain in 
question. In a suit arising out of an alleged 
trespass to the same drain brought by A. against 
B, in which A. stated it was his property, the 
judgment of the Munsif in the former suit 
was tendered in evidence on behalf of the 
plaintiff, and it was contended it was an estop- 
pel. The Court admitted it in evidence, but 
'doubted whether it would be an estoppel. 
Mahomed Suahaboodken v, Wbdobbebbt, 

[z Ap. 81 

85. Benami — Decision informer shUJ] In 

execution of a decree of the Revenue Court in 
^ suit brought by AT. for arrears of rent of a 
certain patni, the patni was put up for sale 
4aid purchased in the name of G. The rent 
having again fallen into arrear, JT. took pro- 
tieedings against O. under Reg. VIII of 1819 for 
the sale of the patni, but the arrears having 
been paid the patni was not sold. In a suit for 
mrrears of rent of the same patni subsequently 
brought by AT. agaiust 6^., P., and B. (the wife 
of P.) jointly, on the allegation that the patni 
iiad been purchased by G. benami for P. and j&., 
— Aeldj that the suit was not barred by the 
former proceedings instituted by K, against 6f. 
under Reg. VIII of 1819. Pbosonno Coomab 
Pal Chowdet d, Kotlabh. Chundeb Pal 
Chowdhbt , - - - Si^ VoL 769 

88. Reversioners^ sfiit hy — Alienation 

"by life»tenatU — Adverse possession.'] A 
dikughter suoceeded to a share of her 
liitber'B 60to^ aiid tcanaf exied it inJnll pzo- 
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peri^ by a formal instrument or ikranisina, 
dated March, 1849, to her grand-daughter, ex- 
pressly naming her and treating her as her 
heiress .— the transfer being in the nature of a 
release, reserving maintenance and other advan- 
tages to the donor. Upon the application of 
the grand-daughter before the Collector for 
the mutation of names according to the terms 
of the ikramama, the reversioners (collateral 
heirs of the father) affected to contest the 
unauthorized nature of the alienation, but 
dropped their opposition. In 1857 the diaras, 
or alluvial lands attached to the estate, were 
perpetually settled with the grand-daughter. 
The alienor quarrelled with her grand-daugh- 
ter, and in 1857 brought a suit against her to 
set aside the ikramama, upon the ground of 
the non-performance of a condition subsequent. 
The plaintiff succeeded in the first Court, bui 
the judgment was reversed (October, 1868) on 
appeal to the Zilla Judge. Pending the appeal 
the plaintiff died (February, 1858), and the 
reversioners applied to be, and were, admitted 
as her heirs, to eonduct the appeal. The 
grand-daughter remained in possession from 
the date of transfer until I866> when e^e died. 
In April, 1867, the present suit was brought 
by the surviving reversioner, who claimed to 
be entitled to recover possession of the property 
by right of inheritance from the alienor*^ 
father. He was one of the reversioners who 
had been admitted to conduct the appeal in the 
former suit upon the death of the alienor. 
Held (on special appeal and review), there 
had been no adverse possession ; the instrument 
enured as a transfer of the donor's life-interest 
only; the judgment in the former suit brought 
to set it aside did not bind or affect the rever- 
sioners, who in that suit merely represented &e 
interest of their predecessor, the life-tenant. 
Raj Eunwab o. Indubjit Kitnwab t 68S 

37. Act XX of 1866, s bS^SuU on 

mortgage bond.] A proceeding under s. 68 of 
Act XX of 1866 is a suit of a civil nature 
within the meaning of s. 1, Act VIII of 1869, 
independently of any peculiarities in the 
special procedure to be adopted. Therefore 
where a creditor has resorted to the summary 
procedure provided by s. 53, and has recovered 
a portion of his claim in execution of the decree 
BO obtained, a regular suit subsequently br<Hight 
to enforce his remedies on the bond, giving the 
defendant credit for the amount already re- 
covered, is barred by s. 2, Act VIII of 1859. 
£maii Momtazoodben Mahomed v, Raj- 
cooMAB Doss - - - zir F. B. 408 

But see Utshnb Narayan Chowdhry v. 
Chittra Baka Gupta (viii Ap. 92), where 
it was held that a regular suit will lie 
for a declaration that property mortgaged 
by a bond on which a simple money- 
decree had been obtained hv the mortgagee 
under the provisions of Act XX of 1866, con- 
tinues liable for the decree though in the 
hands of a third person. 

BESPOHDXHTs m SAME msussn 

. - . See Pbivy Council, Practice of. 
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usTirnnoi of conjugal bzohts— ^m 

^ deeree^Aot VIII of 1869, t. 200.] Per 
Mabkby, J. — In a saitbjahnBlMkndfor restitu- 
tion of conjugal rights, a decree that '* the case 
be decreed awarding the plaintiff to take defend- 
ant as his married wife," is not a proper form of 
decree. The decree may order the wife to return 
to her husband^s protection, but such a decree is 
not one which can be enforced in the manner 
proTided by s. 200, Act VIII of 1869, as being 
an order " for the performance of a particular 
iM^" Gatha Ram Mistrsb v. Moouita 
KOCHIN Atteah Domoonejb - - ziT 808 

USUMPTIOV. 

See Ghatwali Tbnubbs. 
Onus Peobandl 
8ettlbmbmt. 

8. Reg, II of 1819, e, dO-^Lakhiraj'^ 

LimUatioH-^Heg. XIX of 1793, #. 10.] A suit 
for resumption under s. SO, Beg. II of 1819, must 
be assumed to refer only to lakhiraj created 
prior to the first of December, 1790, and there- 
fore is not exempt from limitation urder s. 10, 
Beg. XIX of 1798. Hbbra Monbb Dabbb v, 
KooMJ Bbhabt Holdab Sup. ToL Ap. 8 

S. SuU for-^Reff. XIX of 1793, #. 10— 

Beff, II of 1819, ». 30.] Beg. II of 1819, s. 30, 
does not apply to a suit in a Civil Court for 
resumption under s. 10 of Beg. XIX of 1793. 
The decisions in Sonatun Olioee t. Abdool 
!Farar and Heera Monee Dahee y. Koonj Behary 
Eoldar upheld. Habihab Mukhopadhata 
f». Madab Chandba Babu ; Nab a Kbishna 

MOOKBBJEB O. EaILAS CHANDBA BhUTTA- 
CHABJBB - - - - TiiiP. G. 56d 
SOKATUN GUOSB V. AbDOOL FABAB, 

[Sup. ToL 109 

' i, '^^^-Jaghir — PurehaeeeheforereeHmptwn,'] 
Where the evidence showed that certain arms 
and stores seised had been purchased by the 
jaghirdar before the resumption, and there was 
ibo authority or evidence to show that those who 
held by jaidad were not entitled to things so 
Imrchased, — held^ that the representatives of the 
jaghirdar were entitled to recover the value of 
the arms and stores so seixed. Fobesteb v, 
Thb Sbobbtaby of Statb jdi P. C. 180 

tf. — — Jaghir — AliemUion hy grantee,"] A 
lemindar cannot sue to resume a jaghir on the 
ground of its alienation by the grantee, so long 
as there are heirs male of the grantee existent. 
Bambswab Nath Sing v. Habalal Sing, 

[i A. G. 170 

6. Ldkhire\j tenure — Settlement of 

invalid lakhiraj — Effect of reeumption and 
settlement of lakhiraj on the fwlder of a 
m.ukurari leaee from the lakhinydarj] Assess- 
ment of revenue by Gk>vemment on invalid 
lakhiraj land after resumption does not confer 
a new estate on the lakhirajdar, and does not 
cancel or extinguish a mokurari lease grant- 
^ by the lakhirajdar previous to the settle- 
ment, and durirg the time he was in possession 
of the land as lakhiraj. Pbatab Nabatan 
Hookbbjbb o, Madhu Sudan Mookbbjbb, 

[viU 197 
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7, —^AMeinnentofUkkirt^tenw^ei^VfuUr* 
tenants f rights of] The mere resumption of 
a lakhiraj tenure by Government does not dis- 
solve the contract between the zemindar and 
tenant The tenant has the option to determine 
his tenancy, or he may consent that the amount 
of revenue which ti^e landlord must pay to 
Government, or a portion of it, shall be added 
to his original jumma. Fabzhaba Banc v. 
AzizuNNisSA Bibi - - Sup. ToL 175 

RESUMPTIOV OF FSBET, aUIT FOB COMPES- 
SATIOH FOE LOSS BT. 

8ee JuBisDiCTiON or Civil Coubt. 

RESUMPTIOH OF INVALID LAKHIBAJ. 
See Landlobd and Tbnant. 
EESUMPTIOV OF JAOHIB BI SAST IVDIA 
GOMPAVI. 

See Act of Statb. 

BESUMPTIOV OF BEVT-F&EE TIVUBE. 

See JuBisDiCTiON OF Civil Coubt. 
Gbant OF Land Bbnt*fbbb bt 

Zbmindab. 
Limitation Act X of 1869, a. 2a. 
REYEVUE AS DISTIHOUISHED FBOM REIT. 

See Grant of Land Bbnt-fbbb bt 
Zbmindab. 

EEYEEUE COUBT, SUIT TO SET ASIDE OB- 
DEBS OF. 

See JuBiSDiCTioN OF Civil Coubt. 

BEVEEUE, PATMEET OF ABEBABS OF, BI OEB 
COSHABSB. 

See Co-ShabBBS. 

EE7EBSI0HEES. 

See Dbolaratobt Dbcbbb, Suit fob. 
Hindu Law, Alibnation. 
Hindu Law, Bbvbb8Ionbb& 
Limitation Act XIV of 1859, 

8. 1, cl. 12. 
Bbs-judicata. 

BEvi«# — ShU in formd pauperis— Court of 
original jurisdiction.] A Court of original 
jurisdiction has power to entertain an applica- 
tion to review an order refusing a petition for 
leave to sue in formd pauperis. In thb 
mattbb of thb Pbtition of Umasundabi 
Dbbi - - - - - -vAp. SO 

a. Registration Aet (VIII of 1871), s, 7S 

— Power of District Judged A District Judge 
has no power to review an order passed under 
8. 73, Act VIII of 1871. In thb mattbb of 
THB Pbtition of Hadjbb Abdoolla - z 8M 

Beversed by Privy Council on appeal, sea 

BBASUT H088BIN V. HOSSEIN ABDOOLLAH. 

[LL.E. scale. 181 

8. — SmMll Cause Courts MqfussU — Power 
of JudgO'-'Prooedure'-Aot XI of 1866, #. 21.] 
The Judge of a Small Cause Court in the 
mof ussil cannot review his judgment^ except as 
provided by s. 21 of Act XI of 1865. In tub 

mattbb of THE PBTITION OF TADIB HoSSBIIT 

Khondkab - - - - - Ti 888 

4. Where one of the provisions of s. 21» 

Act XI of 1865, is not complied with, e.g.^ wher« 
noootioeaf an inteatioa to appJiyatthenAKft 
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(fitting of the Court for a new trial is given, 
an application for review of judgment of a 
Small Cause Court cannot be entertained. In 
BB PiTAMBAB Sadhtt Ehak - vl 890 note 

«. Act VIII of 1869, «#. 376 j- 378--^r- 

dtr refusing to admit a special appeal, power 
qf High Court to grant a review of— Notice of 
application for review.'] An order refusing to 
admit a special appeal is open to review, and 
the application for review may be made with- 
out notice to the other side. JoT Koomab 

DUTTA JhA 0. ESHAKEB NUND DUTTA JhA, 

[zl55 

See In re BarmutoUah (x 15p note), where, 
however, under the circumstances, tiie Court 
refused the application. 

«. Act VIII of 1859, M. 376, 377, 378, 

and 380 — Order rejecting review.'] An order 
rejecting a review is not oonclusive, and the 
Court may, in the exercise of its discretion, 
admit a review even after a prior order reject- 
ing it. Setok-Kabb, J., differed. Nasib- 
UDDiN Khan o. Indbonabatan Chowdhbt, 

[Sup. Vol. 867 

7. Appeal— Act VIIlqflS59,se S75 and 

376.] A Judge is bound to proceed with an 
application for a review of his judgment even 
though a petition of appeal has been filed 
subsequently to the application for review. 

BhABAT CHANDBA MAZUMDAB «. RAMaUNOA 

Sen _ _ - - _ Sup. VoL 862 

8. Act VIII of 1869, 9. 376— i^MA evi- 

denee — Proof of alleged ground of review.] A 
review of judgment under s. 376 of Act VlII 
of 1869, on the ground of discovery of new 
evidence not within the applicant's knowledge 
at the hearing of the case, should not be 
admitted without proof of the truth of the 
ground alleged. Uhbao Thakitb v. Gakul 
Mandal - - - - - viii Ap. 84 

NOLITA MOHAK BOT ChOWDHBT V. DeNO- 

NATH MooKEBJEB - - - jd 427 note 

KuELUT Chundbb Ghosb u. Pbankibto 

Ohose - - - - - - xi 428 note 

Naffab Chand Pal Chowdhby v. Sandes, 

[viii Ap. 85 note 

Ramdhak Chuokbbbutty V. Jainabayan 

Panja - - - - viilAp. 86 note 

SiTANATH GHOSE O, SHAMASUNDABI DaSI, 

[viii Ap. 87 note 
Nudabchand Bhooya t?. Reedoy Mundul, 

[zi 424 note 

9. Act VIII of 1859, *. ^1^— Judgment 

passed on special appeal — frrmind for renicw.] 
On an application for review of a judgment, 
passed by the High Court in a special appeal, 
confirming the decision of the lower Appellate 
Court, on the ground of discovery of new evi- 
dence, — heldy this might be a good ground for 
moving the lower Appellate Court for a review 
of its judgment, but was not a sufficient ground 
for asking for a review of a judgment passed in 
speoial appeal. Pakchakan Mookbbjeb v. 
Badha Nats Mookbbjbs - iv A. G. 218 



^h^iXkMl— continued. 

10. €hound for revieW'^ Omission to trp 

material issite — Fresh evidence — Act VIII of 
1859, s. 376.] The omission of a Court to take 
into consideration a material issue is a sufficient 
ground to admit an application for review of 
judgment. When an application for review is 
admitted upon other grounds, fresh evidence 
not product at the trial may be received, 
although no reason, as required by e. 376, Act 
VIII of 1859, had been assigfued for the non- 
production at the trial. Bihabi Laii Nandi f^. 
Tbailakhomayi Babmani - ill A. C. 846 

11. Admission of review by lower appeU 

late Court after dismissal of special appeal — 
24 (f 25 Vict, e. 104, *. 15.] Upon the dismissal 
of a special appeal by the High Court, the 
appellant in special appeal appli^ to the High 
Court for a review of judgment upon th« 
ground of discovery of fresh evidence, lliifl 
application was rejected, on the ground that 
the Court could not take cognizance of the 
merits of a case in special appeal, and 
therefore could not admit a review upon 
fresh evidence. The special appellant then 
applied to the lower Appellate Court for a 
review of its judgment on the ground of dis- 
covery of fresh evidence.- This application 
was admitted, and a review of the judgment 
was allowed. On application to the High 
Court under s. 15 of the Charter Aot,^heId^ 
the lower Appellate Court had no jurisdiction: 
to admit the application for review. In ths 
mattbb of the Petition of Jadunath 
Mookebjbb - - " - T1888 

See also In-bb Gunoa Bishbn Sahu, 

[Ti 884 note 

12. Act VIII of 1869, #. 376— ^r^it- 

ments and grounds to be raised on review.] It 
cannot be treated as a universal rule that na 
point can be raised on an application for a 
review which has been already discussed and 
decided on the original hearmg of the appeal ; 
or that no new point which has not been 
raised on the hearing of the appeal can be 
argued on the application for a review. In 
each case tikie Court to which the application 
is made must consider and decide whether a 
review is necessary to correct any evident 
error or omission, or is otherwise requisite for 
the ends of justice. In the uattbb of the 
Petition of Chintamani Pal ; Chintamani 
Pal V. Pyabi Mohun Mookebjeb ; In the 
mattbb of the Petition of Saleh Shabi 
Sabi-ud-din Abu Saleu ; Saleh Shabi Sabi- 
UD-DiN Abu Saleh v. Asadunibsa Bibee. 

[vi F. B. 126 

18. On application for review of 

judgment,— A^Zi, a party applying for the 
review of judgment must show that there is 
good and sufficient cause for gn^nting the 
review before he can be heard to argue that 
the decision is erroneous. In so showing 
cause, (first) no point can be raised which has 
been already discussed and decided on the 
original hearing of the appeal ; and (secondly) 
no new point whichrhas not been raised at the 
hearing of the appeal oan be argued on the 

36 
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application for review. Bhawabal Singh v. 
Bajkndra Pbataf Sahot - - T aai 
Janab Ali o. Chandi Ohaban Det, 

[TSMnote 

GONQAPEBSAD V. AOBA ic HASTERMAN'b 

Bank - _ - - t MO note 

Hazba Beoum V, Ehaja Hossbin Ali Khan, 

[t Ml noU 

Ck>LLECTOB OF TiPPBBAH V, MAFZUNNI88A 

BiBi - - - - - T Ml note 

Gabib Hosbbin Chowdhbt r. Wibb, 

[t MB note 
Beni Madhab Ghobb r. Ganoa G a bind 

Handal . - - . t M5 note 

14. Itifie net noticed in the lo-mer Court — 

ArgnmeiUs in appeal and reviewA In the 
first Court an isene was raised whether or no 
the hearing* of this suit was barred by the law 
of limitation. One of the grounds of appeal 
to the Judge was, that the Principal Sudder 
Ameen ought to hare held the suit barred as 
regards the diaras under the special limitation 
of three years from the date of the Collector's 
settlement. The Judge did not notice this 
ground in his judgment The same gn^ound 
of appeal was repeated in the special appeal 
to the High Court, but that Court refused to 
entertain it for the reason that it did not 
appear to have been raised in argument before 
ihe Judge or in the first Court On application 
for review, it was urged that the Court ought 
to have listened to this ground, but the Court 
adhered to its former decision. Counsel should 
not be heard to re-argue a case on review 
upon the same points as were arg^ued in special 
appeaL Baj Kxtnwab v. Indibjit Kunwab, 

[v685 

15. lente not raised in lower CourteJ] In 

an application for review after special appeal, 
the Court will not entertain a question not 
raised before at a former stage of the suit. In 
Bb Tuvani Singh - - - vi Ap. 141 

10. Act VIII of 1859, M. 376 to 378— 

Appeal — " Findiy] Where a Subordinate Judge, 
after deciding a regular appeal, granted an 
application for review of judgment on i^e 
ground that new evidence had been discovered, 
but without any enquiiy or proof that such 
evidence was not within the knowledge of the 
applicant, or could not have been adduced 
by him at the time the decree was passed. — held, 
that this was an error or defect in the pro- 
cedure or investigation of the case which 
affected the decision, and was a g^round of 
appeal when the decision upon review was 
brought before the High Ck)urt on special 
appeaL The word " final" in s. 378 of Act 
YIII of 1859 means that the order rejecting 
the application or granting the review shall 
not by Itself be open to appeal. Bhybub 
Chundeb Submah Chowdhby v. Madhub- 
BAM Submah - - - - zi F. B. 428 

17. Application for, after ninety days 

— Jitet and reasonable cause — Act VIII of 
1859, ss. 363, 377, and ^IS^Appeal—I^ll 
Bench Rulings,'] The decuuon ox a suboxdi- 



JU&MUsyi—eantinned, 

nate Court as to what eonstitateB *^ just and 
reaso n able cause" for admitting a review after 
the prescribed period is appealabla The worda 
in 8. 378, Act VUI of 1859, •* its order in either 
case, whether for rejecting the application or 
granting the review, shall be fined," are appli- 
cable oxUy to the order for rejecting the appli- 
cation or granting the review, and not to the 
decision as to whether there was just and 
reasonable cause for allowing the application 
to be made after the period of ninety days 
prescribed by s. 377 had elapsed. A new 
exposition of the law by a Full Bench after 
the passing of the orig^al decree is not ^ just 
and reasonable cause " for admitting a review 
after the prescribed period. When a review 
has been grranted, tiie Court is bound to decide 
the case according to any new exposition of 
the law by a Full Bench made since the original 
decision. Shama Chubn Chuckbbbutty v» 
BiNDABUN Chundbb Roy - Sup. ToL 8M 

18. Act VIII of 1859, #. VII. 1 Where 

a part^ applying for a review of judgment 
after the expiry of the period of ninety days 
allowed by s. 377, Act YIII of 1859, had not^ 
as required by that section, shown any just 
and reasonable cause for not preferring hia 
application wiUiin the presoribeii period, the 
order admitting the review was held to have 
been improperly granted, and was set aside 
with all subsequent proceedings thereon. 

LUCHMUN SiNO V. TiBBANI BUKSH, ztT p. a 87S 

19. Admission after ninety days — Jvst 

and reasonable ground for delay.'] A Court 
has no jurisdiction to entertain an application, 
for review after the lapse of ninety days of 
the judgment to be reviewed, unless just and 
reasonable cause for the delay be given. 
Shama Chubn Chuoksbbuttt v. Bindabun 
Chundbb Roy - - > Sup. Vol. 9I9SL 

Mahomed Gazi Chowdhby v. Bullab Bibi, 

[v 518 note 

20. Time for filing apptieatian for — 

Holiday^ Act VIII of 1859, #. 377.] Whea 
the ninety days within which an application, 
for review of judgment may ordiaarily be 
filed expire on a Sunday or holiday, or in the 
middle of a holiday extending over more than 
one dAjf—heldy that the applicant has a right 
to file hLs petition for review on the first day 
on which the Court sits after the holiday. 
Per Kemp, J. (dissenting), that he has no such 
absolute right; that &e admission of an 
application for review after the expiration of 
ninety days can only be allowed when a 
just and reasonable gnround for delay has beea 
shown to the satisfaction of the Court. 
Nabayan Mandal v. Beni Madhab Sibkab, 

[iv F. B. 88 

81. — » An application for review of judg- 
ment of tiiree out of five analogous cases 
decided by the High Court, the judgment in 
two of which had been reversed by tiie Privy 
Council, was made after a lapse of more than 
ninety days from the date of judgment. Held, 
Uiat a lapse of nine^ days, under the cironm* 
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'BXVllRW—catUUimed, 

vtanoee, would not be » bar to the grantingr of 
the review. Satto Saban Ghosal v. Tarini 
Chaban Ghose - " - - iii A. G. 887 

88. —^ Application for review after appeal 
by party who did not appeal — Act VIII of 
1869, #. 377 — Jtist and reasonable cause for 
delay in filing petition of review.'] "Upon the 
app^ of one of the defendants to the Privy 
Conncil, the judgment of the High Court was 
reversed. Another defendant, whose defence 
was the same as that of the defendant who 
had appealed, applied to the High Court to 
review its judgpnent after a lapse of several 
years from the date of the judgment of the 
High Court, but within three months from the 
date on which he became aware of the decision 
of the Privy Council. The application was 
refused. Satto Saran Qhosal v. Tarini Charan 
Ghose doubted. Panchakan Bosk t?. Gurudas 
Roy - - - - - - ixl87 

BEVIEW, ADMIS8I0V OF, AFTEX TIME. 

See SUPBBINTBNDBNCE OV HlGH 
COUBT. 

BEYIEW, APPLICATION FOE. 
See Appeal. 

Limitation Act XIV op 1869, 
8. 20. 

SEYIEW IH CBIMIEAL Qk&'Z^^-Jvdgmfnt in 
Criminal appeal,^ The High Court cannot 
review its judgment passed in a crimini^ case 
before it on appeal. Qubbn v. Godai Raout, 

[ Sap. Vol. 480 

8. Order of Criminal Court — Order 

obtained on misstatement of facts — Forfeited 
property — Criminal Procedure Code (Act XXV 
of 1861), ss. 184, 186.] Where an order for the 
release of the property of an absconding offen- 
der, which had been attached under s. 184 of 
the Criminal Procedure Code, Act XXY of 
1861, had been obtained from the High Court 
on an ex parte application, and on an incor- 
rect statement of facts, the High Court, on 
the application of the Gk>vemment, cancelled 
such order. In the matteb of the Petition 

OF THE GOYBBNHBNT OF BENGAL - iz 848 

SEYIEW, OEDEft EEJECTIE6. 

See Appeal to Pbivy Council. 
Letters Patent, cl. 16. 
Supebintendencb of Hiqh 

COUBT, 

BEYISIOE. 

See Cbiminal Pbocbdubb Code (Act 
Xof 1872), ss. 294 297. 
NUISANCB. 

8. Criminal Procedure Code (Act XXV 

of 1861), s. ^^b— Act Xof 1872, s 296.] Per 
Mabkby, J.— 8. 436 (Act VIII of 1869) pro- 
vides for the revision of proceedings which 
have already been commenced; s. 68 (Act 
XXY of 1861) provides for the institution of 
proceedings de novo. In thb matteb of the 
Petition of Bamjai Mazumdab wi Ap. 67 I 



BSSVlSlOH^oontinued. 

a. Criminal Procedure Code (Act XXV 

of 1861), s, 169.] A Court of Session has no 
power to interfere, under s. 486 of Act XXY of 
1861, with an order of a Magistrate permitting 
a prosecution under s. 169 of Act XXY of 1861t 

GOPAL MOZUM^AAV. HUBO SUNDABI BaISTAMI, 

[viii ^. 80 

4. Poroer of High Cottrt — Alteration qf 

verdict and sentence — Acquittal.'} The High 
Court has no power, either as a Court of appeal 
or as a Court of revision, to reverse, alter, or 
set aside a verdict of acquittal even if it be 
contrary to the evidence. Queen v. Bazu, 

[Snp. VoL 750 

6. Conviction — Acquittal — Appeal.'] The 

verdict of a jury cannot be reversed by a Court 
of revision, even if it be a verdict of " guilty." 
The only remedy for the prisoner in sudi a 
case is an appeal (whiclf can only be on a ques- 
tion of law), or an application to the Executive 
Gk>vemment. Nor can a verdict pronounced 
by a jury of '*not guilty " be reversed by tiie 
High Ck)urt on revision, and it is clear that no 
appeal lies from such a verdict. Queen v. 

GOBACHAND GHOSE - - ill F. B. 1 

But see Queen v. Baikanthanath Banbb- 
JSB - - ~ - iii F. B. 8 note 

0. Powers of High Court — Verdict of jury 

— Acquittal — Misdirection by Judge.'] The 
High Court, sitting as a Court of revision, 
cannot interfere to set aside a verdict of acquit- 
tal by a jury on the ground of misdirection by 
the Judge. Queen o. Chandbakant Chuck- 
EBBUTTY - - - - i A. Gr. 8 

7. Power of High Court—Criminal PrO' 

cedure Code (Act XXV of 1861), s. 866— ^ar- 
amination of accused — Postponement of trial 
for summoning a witness — Discretion of 
Judge,] A Deputy Magistrate committed cer- 
tain prisoners for trial on a charge of daooity. 
Some of the prisoners had oonfessed before t^e 
Deputy Magistrate, but he failed to record the 
examination of the prisoners, or to attest it as 
required by s. 205 of the Code of Criminal 
Procedure. The Sessions Judge, therefore, re- 
fused to admit the examination of the prisoners 
by the Deputy Magistrate in evidence, and also 
refused to postpone the trial for the purpose 
of summoning the Deputy Magistrate and 
taking his evidence in the matter. Heldj that it 
being wholly within the discretion of the 
Judge, under s. 366, to say whether or 
not he should postpone the trial, or summon 
any witness to give his evidence, the High 
Court, as a Court of revision, would not inter- 
fere or order a new triaL Queen v. Rada 
Jana - - - - - iiiA.Cr. 59 

8. Criminal Procedure Code (Act XXV 

fl/1861), s. 40i— Verdict of acquittal— JSnhance- 
ment of punishment.] Under s. 404 of the 
Criminal Procedure Code the High Court 
may set aside a judgment of acquittal for 
error in law. The High Court, as a Court of 
revision, has power to enhance a punishment. 
The High Court may send the case back to the 
Court of Session with an order to pass tth« 
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MKTJSlOTSi—^antintied, 

proper senteno^ The Eijgh Court nuty act aa a 
Coiurt of reyision after it has acted aa a Court 
of appeal in order to correct an error which 
cannot be set right by appeal Qubbn v, Gk)BA- 
OHAND GOPB - - - Sap. ToL 448 

9. Penal Code (Act %LV of 1860), 

##. 880, 466, ihl—ConKwiion for teparate offences 
— New trial.'] The prisoner was convicted by 
the Magistrate of two separate offences under 
88. 456 and 380 of the Penal Code, and sen- 
tenced for both. On appeal, the Sessions Judge, 
holding that the offence proved was under 
8. 457, ordered a new triid for offences under 
88. 457 and 380. Held, that there ought not to 
be a new trial, but that the conviction and sen- 
tence under s. 380 should be set aside. 
Queen v. Bamchaban Kaibi Sap. Tol. 488 

10. Power of High Courts Joint charge— 

Parties in riot on opposite sides,] A Magis- 
trate should not send up joint charge to the 
Sessions Court against persons who take part in 
a riot on opposite sides, as they have not a com- 
mon object But where a person had been so 
jointly charged, and rightly convicted by the 
Sessions Court, held (Macphebson, J., dis- 
senting) that, as the prisoner had not been pre- 
judiced by the mistake of the Mag^istrate, there 
was no sufficient gn^ound for setting aside his 
conviction or ordering a new triaL Queen 
t>. Bazu - - - - Sap. Tol. 750 

BIOHT OF OCCT7PAV0T. 

See Kabuliat, Suit fob. 

Salb fob Abbbabs of Bekt. 

9. Land let for grazing cattle,'] Semhle. — 

A right of occupancy can be gamed in limd 
let for the purposes of grazing cattle or horses. 

FiTZPATBIOK «. WALLAOB - ix A. 0. 817 

8. Trantferdble tenure.] A transfer of 

a mere right of occupancy gives no title to 
t^e transferee against the zemindar. Dubga 
SuNDABi o. Bbindabun Chundba Sibkab 
Chowdbt ----- ii Ap. 87 

4. — Beoeipt of rent hy zemindar — Pur- 
chaser from tenant.] A zemindar does not, by 
the mere receipt of rent from a purchaser 
from the tenant having a right of occupancy, 
sanction the sale to the purchaser so as to give 
him a right of occupancy. Gaub Lal Sibkab 
V. BAJiESWAB Bhumik - - vi Ap. 92 

tf. Zeminda/r and ryot — Transfer by ryot 

— Mesne profits.'] A right of occupancy, which 
is not transferable, is merely a right on the 
part of the person entitled to it to occupy and 
till the soil either by himself or by persons 
dependent on, or subordinate to him, e.g, , his 
servants, lessees, or licensees. Therefore, where 
a non-transferable right of occupancy was 
transferred, and the transferee was in actual 
possession of the soil, tilling and using it for 
his own heme^t,— held f that the zemindar had 
a right of suit against the transferee to recover 
possession of the land. He was also entitled to 
recover as damages so much of the semindar*s 
rents and profits as the defendant had, while 
in pooooooion, been the means of preventing 



EIGHT OF OCCmAaCY-^ontinyed. 

the zemindar from receiving. SOHODWA 9. 
Smith - - - - - xlifil 

6. . Transfer of tenure — Igeetment of 

transferee,'] Where a tenure has been trans- 
ferred by the tenant, and it is found that the 
transfer was invalid, the zemindar is entitled to 
eject the transferee, and look to the former ten- 
ant for his rent. Suddye Pubiba v, Boistub 
PUBIBA - - - - - zii 84 note 

7. Transfer — Right of efeetment — Suh* 

tenant. ] A tenant having a right of occu- 
pancy does not determine it by subletting the 
land ; therefore, where the lessees are ejected 
by the zemindar they are entitled to recover 
possession under the terms of their leases. 
Jamib Gazi V, GoNEYE MuNDUL - ziii 878 note 

8. A right of occupancy is not trans- 
ferable irrespective of the consent or otherwise 
of the zemindar. BuTi Singh v, Mubat 



Singh 



xiii 284 note 



9. If a ryot having a right of occu- 
pancy transfer his right to another, his right 
is not thereby forfeited, and the zemindar has 
no right to eject the transferee. Gobachand 
MusTAFi V, Madan Mohan Sikdab, 

[zm 279 note 

10. — ^ Bight of occupancy — Subletting — Act 
X of 1859, s. 6.] A, sued for a declaration of 
right of occupancy founded on a potta and long 
possession, and alleged that he had underl^ 
to ryots the land devised by the potta, but that 
B. had obtained a decree against them for rent. 
The lower Court, on app^kL, held, that A. had 
determined his tenancy by quitting the land. 
Heldf that A, did not, by subletting, trans- 
fer the right of occupancy. Decree reversed, 
and case remanded for trial on the merits. 
Haban Chandba Pax v, Mueta Sundabi 
Chowdhbain - - - - i A. 0. 81 

11. Leases for fiwed terms — Act X of 

1859, ss, 6 and 7.] There is nothing in the 
mere fact of a tenant having been in possession 
for over twelve years under a series of pottas, 
each for a fixed term, which gives him a right 
of occupancy. Daman ulla Sibkab v. Ma- 
MUDI Nashio > - - iii A. 0. 178 



IS. 



Cultivating ryot — Act X of 1869, ss. 



6 and 7—Beng, Act VIII of 1869, ss, 6 and 7.] 
A ryot who has held or cultivated a piece of 
land continuously for more than twelve years, 
but under several written leases or pottas, 
each for a specific term of years, is entitled to 
claim a right of occupancy in that land, unless 
there is in the potta an express stipulation 
contrary thereto. Pandit Sheo Pbokash 
MissEB o. Ram Sabot Singh viii F. B. 165 
Khajubannissa Begum v. Ahmed Beza, 

[viii 166 note 

18. Beng, Act VIII of 1869, *. 6.] A. 

and B, jointly obtained a potta of a piece of 
land from the zemindar for a pNsriod of five 
years. Afterwards A, alone obtained a iK>tta 
for another period of five years. Upon the 
expiry of this period, A, held on for two years 
longer, when he was dispossessed by the semin- 
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dar. In a suit bj A, for reooveiy of poesession 
on the ground that ha had aoqDired a right of 
oocapancy, — heldf that he had not aoqmred a 
right of oooupancj. Mahomsd Cham an v. 
Bah PRASAD Bhagat - - - Tiii838 

14. Act X of 1859, #. e-Seng. Act 

VIII of 1869, *. e—Cultitating ryof} Prom 
1824 to 1832 the defendant held certain lands 
aa ooltirator; from that year to 1839 he 
obtained a lease from the semindar of the 
Tillage in which the lands were situate ; from 
1839 to 1843 he continued to hold these lands 
as cultivator ; from that time to 1862 he again 
obtained a lease of the Tillage, retaining these 
lands in his own cultivation ; and after the 
expiry of the lease he continued to cultivate 
the lands. In a suit by the semindar for 
possession, on the ground that the defendant 
was holding over after the expiry of his lease, 
— held, that the defendant had acquired a right 
of occupying under s. 6, Act X of 1869. Mu- 
KANDI Lal Dubei V. Cbowdt - Till Ap. 05 

15. Act X of 1869, 9, e^Ryot^ A hold- 
ing for twelve years, whether wholly before or 
wholly after, or partly before and partly after, 
the passing of the Act, entitles a ryot to a 
right of occupancy under s. 6, Act X of 1859. 
Thajcooeanbk Bosses v. BiSEBSHua Mookeb- 
jKB ----- Sup. ToL202 

16, Act X of 1859, jr. ^^Transferable 

tennre.'] A tenure not originallv transferable 
without the consent of the landlord does not 
become so merely because the tenant has 
obtained a right of occupancy under s. 6, 
Act X of 1869. QiKere per PSAOOCK, CJ, — 
Whether a right of occupancy gained under s 6, 
Act X of 1869, is necessarily heritable 7 Ajoo- 
DHiA Pebsad 0. Emambandeb BsauM, 

[Sup. Vol. 785 

17. Subletting tenure.'] A right of 

occupancy under s. 6, Act X of 1869, may be 
acquired by a tenant of land sublet by a ryot ; 
but not unless the ryot subletting has himself 
a right of occupancy. The acquiring the right 
is confined to the special cases in Act X of 
1869. Where that Act is held not to apply, 
there is no equitable principle on which a 
person occupying under a grant for no specified 
period can acquire a right of occupancy. 
Bahdhan Khan v, Habadhan Pabamanick, 

[ii 107 note 

18. Permissive possession.'] During the 

plaintifiTs absence on imprisonment and trans- 
portation, the defendant took possession of 
land which previously belonged to him as a 
tenant, and the landlord allowed the defendant 
to hold as his tenant. He held possession for 
more than twelve years. Held^ under s. 6, Act X 
of 1869, the plaintiff acquired a right of occu- 
pancy against the landlord. Domun o. Sudun- 

KOOLAH - - - - - i S. H. XXV 

19. — Transfer of ryofs interest — Aban- 
donment — Forfeiture — Beng, Act VIII of 
1869, s. 6.] A mokurari maurasi potta was 
granted in 1838 to A., who was found to have 
held thereunder as a lyot till. 1869, when his 
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right, title, and interest were sold in exeontion 
of a decree, and purchased by B., and the latter 
was accepted as tenant by, and paid rent to, 
the zemindar for nearly twelve years, llie 
zemindari being sold in 1871 for arrears of 
Government revenue was purchased by the 
plaintiff, who gave B, notice to quit, and on 
his refusal brought the present suit to eject 
him. Heldy that the right of occupancy which 
A, had acquired under s. 6 of Beng. Act VIII 
of 1869, at the time of the sale to A?., was not 
transferable. Held further, that, by ceasing 
himself to hold or cultivate the land, it might 
be considered that A. had abandoned his right, 
or that the right had ceased. No right, there- 
fore, remained in A. or his heirs such as would 
prevent the plaintiff from ejecting B, Na- 

BENDBA NaBATAN BoY CUOWOHBT V, ISHAN 

Cbandba Sen - - - xiii F. B. S74 

80. Tran^er-^Possession of transferor — 

Act X of 1869. «. 6.] The possession of the 
vendor cannot be added to the possession of 
the purchasers so as to give the latter a right 
of occupancy under s. 6, Act X of 1869. Htdeb 
BuKSH V. Bhubikdbo Deb Gowab, xiii 876 nota 

TABAPBASAD BOT «, SUBJOKANTO AOHAB- 

jbsOhowdhby - - - nil 881 note 

81. Act Xqf 1869, s. 6— 7U»A.] The 

provisions of Act X of 1869, with respect to 
acquiring a right of occupancy, do not apply 
to a tank which was not shown to form part 
of any grant of land, nor to be appurtenant 
to any land. SiBU Jelya v, Gopal Chandba. 
Chowdhby - - - - xiii 483 note 

2%. "—^ Khodkast ryot — Abandonment df 
landS] The right of occupancy given in s. 6, 
Act X of 1869, is a right to occupy and hold 
the land. When a ryot leaves his home he 
ceaises to be a khodkast ryot ; and if he refuses 
to come back and cultivate the land when call- 
ed upon, the zemindar is at liberty to settle the 
land with others. Habo Dass v, Gk)BiND 
Bhuttachabjbb - - - iii Ap. 188 

88. yijjote land.] A cultivator of nij 

jote land may acquire a right of occupancy 
under s. 6, Act X of 1869, when it had nob been 
let under a lease for a term of years, or year 
by year. Gaubhabi Singh v, Behabi Baut, 

[iii Ap. 188 

BIGHT OF BEPLT— flirtfrirt^ of rule "" nai"-^ 
Practice.] On the hearing of a rule nisi after 
cause had been shown against the rule, it 
was objected on Counsel rising to support it 
that there was no right of reply, no affidavit 
having been used in showing cause. The ob- 
jection was overruled, and a reply allowed. 

BAMASUNDABI DASI V BAMlf ABAYAN MiTTEB, 

[vii Ap. 60 

8. — Ground for special appeal.] Where 
an appeal was dismissed by the lower Appel- 
late Court, after hearing the respondent's plead- 
er, without giving the appellant's pleader an 
opportunity to reply, the High Court, on that 
objection being made a gfround of special ap- 
peal from an order of the Judge refusing to 
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gTBJit a reriew on that ground, set aside the 
order and sent the case baok for re-trial. Jab- 
DiNB V. Tabini Mohan Sen - - Tiii Ap. 44 

EIGHT OF SUIT. 

Sea Act IX OF 1847. 
Act X OP 1859, s. 24. 
Attobnby and Client. 
Damages, Suit fob. 
Jurisdiction of Civil Coubt. 

BIGHT OF WAT. 

See ACQUIBSOBNCE. 

Act VI of 1857. 
In/unction. 

8. User.} The finding that a right of 

way had been *^ formerly " exercised is not a 
sufficient finding to indicate the length of 
time for which the right had been exercised, 
and is therefore insufficient to prove a right of 
user. Krishna Chandra Chuckbrbuttt 
c. Krishna Chandra Banic - ill A. C. 211 

8. ^— Boidenee — Partienlar route,} In a 
suit for declaration of a right of way over the 
land of another, the plaintiff must prove the 
particular line over which he claims.the right. 
Mere proof of a right to pass over the land 
without proving the particular route will not 
entitle a plaintiff to a decree. Radhanath 
SuaBAOHABJi V. Baidonath Seal Kabiraj, 

[iU Ap. 118 

4. ^— Vter — Limitation.'] A right of way 
' over the land of another must be kept up by 
constant use. After a discontinuance of such 
use for a period of six years, no suit can be 
brought to re-establish it. Hubidas Nandi 
V. Jadunath Dutt - - - - V Ap. 86 

EIGHT TO APPEAE. 

See Advocate. 
Plbadeb. 
EIGHT TO BTlGn-^Counsel^Praetiee—'Refer' 
eHoe to High Court under j. 434, Criminal Pro- 
eedure Code (Act XXV of 186l).] In a refer- 
ence to the High Court under s. 434 of the 
Criminal Proc^ure Code, where Counsel ap- 
peared, and the reference from the Judge 
impeached the order of the Mag^istrate, the 
Court called on Counsel to support the argu- 
ment. Anqblo 0. Caboill - - -iz4l7 

2. — — Small Came Court references.'] The 
Itight to begin in Small Cause Court references 
is generally allowed to the plaintiff, but in one 
case the Counsel for the defendant was allowed 
to begin where tine judgment of the Small 
Cause Court was in favor of the plaintiff 
HaBAN CHANDBA MOOKBRJEB 17. Nvndaoopal 
MUTTY Lall - - - - - xiiil42 
EIOT, PAETIES ON OPPOSITE SIDES IH. 
See Revision. 

EIPAEIAH PEOPEIETOES. 

See Accretion. 

EIVAL DECEEE-HOLDSES. 

See Act XXIII of 1861, S» 11. 
Appeal. 

EIVAL HAUTS. 

^e Nuisance.. 
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EIYEE, OHAlTGE IE C0UE8S OF. 

See Accbetion. 

EIVEE, LAHD DILUYIATSD BT. 
See Accbetion. 

EIVEE, EE-FOEMATIOH IB EAVIGABLE. 
See Accbetion. 

EULE EISI, HEAEIHG OF. 

See Right of Reply. 

EULE OF HIGH COUET, 80th JAEUAET, 1865. 
See Appeal in Criminal Cases. 

EULE OF HIGH GOUET OF 4th APEIL, 1886— 
** Proceeding in a civil ease,''*] The proceeding 
by way of mandamus is " a proceeding in » 
civil case" within the meaning of the Rule of 
4th April, 1866. Justices of the Peace fob 
Calcutta v. Obibntal Gas Company, viii 488 

EULE OF HIGH COUET, 11th JULT, 1871. 

See Civil Procedube Code, s. 243. 

EULE IS OF HIGH COUET OF 1st MAT, 1875. 
See Summons. 

EULE TO SHOW GASUE — Sufficiency of affl- 
daoit.] A Recorder refused an application 
for execution against certain defendants who 
came in and confessed judgment before any 
issue of summons in the suit. The plaintiffs 
then appealed to the High Court, by petition, 
for an order that the Recorder should issue 
execution against the defendants, or that he 
should show cause for not doing so. Hie affi- 
davit did not state whether any decree had 
actually been made. Held, that the affidavit 
was insufficient ; the Court cannot grant a 
rule to show cause, unless it is satisfied that 
the rule should be made absolute, if no cause 
be shown. In be Comptoib D'Escompte db 

PABIS V, CUBBIE AND Co. - - ill Ap. 168 

EULES OF SUPEEME GOUET—P^a Side—Bule 
176.] Rule 176 of the Rules and orders on the 
Plea Side of the Supreme Court is still in force. 
Eailas Chandba Boss v, Bhuban Chandba 
BosE - - - - - - Tiii Ap. 18 

EULE 25 OF IHSOLVEET COUET. 
See Insolvency. 

EULES 78 TO 81 OF INSOLVENT COUET. 
See Insolvent Act, s. 40. 

ETOT. 

See Right of Occupancy. 



SALAEIES OF EAILWAT COMPANrS SEE* 
VANTS. 

See Attachment. 

SALAE7, EECEIPT OF. 

See Act XXIII of 1861, s. 8. 

Civil Pbocedubb Code, s. 273. 

SALAET, SUIT FOE EECOVEET OF. 

See Limitation Act XIV of 185^, 
S. 1, CL. 2; CL.16. 

SALE, CONFIEMATIOH OF. 

See Limitation Act XIV of 1869, 
8.20. 
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SAL£, OOIFntlfATIOH OF UFTTSII OF OEDXS 
FOK. 

See SUPBBINTENDSNCB OF HlO^ 

Court. 

SALE, IHVALIDITT OF. 

:See Act XL of 1868. 

SALE, IBEEOULAEITT IN. 

See Sale in Exsoutioit of Decbeb. 

TBESPAB8. 

SALE, STAT OF. 

See Injunction. 

Sale in Execution of Decree. 

SALE, SUIT TO SET ASIDE. 
See Minor. 

Jurisdiction of Civil Court. 

Res-Judicata. 

Sale in Execution of Decree. 

SALEBT OUABDIAN WITHOUT SAECTIOE OF 
THE COUET. 

See Act XL OF 1858. 

SALE FOE AEEEABS OF EEFT. 

See Act X OF 1869, 8. 105. 

Bbno. Act VIII op 1865, B. 16. 
fiENO. Act IV op 1870. 
Hindu Law, Widow. 
Reg. VIII OF 1819. 
Res-judicata. 
Trespasb. 

2. Incumbrances— Reg, VIII of 1819.] 

A Bale under Reg. VIII of 1819 does not ipso 
facto annul all tenures created by the default- 
ing patnidar, but the purchaser if he thinks 
proper can avoid them. Madhusudun Kundu 
r. Ram DHAN Ganouli - - iii A. C. 481 

S. Deposit to protect tenure from tale,'] 

An under-tenant who has saved the superior 
tenure from sale by depositing the amount of 
rent due, not only has the security of the 
tenure which he preserves, and of which he 
can obtain possession on application to the Col- 
lector, but he also has a right to recover the 
amount deposited by him as a loan in an ordi- 
nary suit Ambika Debi v, Pranhari Das, 

pT F. B. 77 

4. '" Deposit to protect tenure from tale^ 

Reg, VIII of 1819 — Non-registration of trans* 
ferJ\ L, and R,„ the holders of a patni estate, 
granted in 1856 a darpatni lease to S. at an 
annual rent, the lease stipulating that S. should 
have full power of sale and gift, but should 
not sublet without the patnidars' consent. The 
lea^e contained no stipulation for the registra- 
tion of any vendee or donee. In 1860, S. sold 
the darpatni lease to AT., the deed of sale which 
was duly registered providing for mutation of 
names in the patnidars' books. No such muta- 
tion was ever effected by AT., who was never 
recognized as their tenant by Z. and i2., the 
rent of the darpatni being paid in the name of 
8, In 1864, the rent due from the patnidars 
being in arrear, the zemindar prooeeded to sell 
the patni under Reg. VIII of 1819. There- 
upon AT., in order to protect his under-tenure, 
deposited in the Collectorat6,on 17th November, 
1864, a sum of money, on which the sale was 
atayed. X, being then in arrear in the pay* 
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mentof his darpatni rent, claimed to set off 
the amount deposited in the Colleotorate 
against the rent due to L. and R. This L. and 
R. refused to allow, and they brought a- suit in 
the Collector's Court against S. and his sureties 
to recover the arrears of rent. In that suit AT. 
intervened claiming the benefit of the set-o£F, 
to which however the High Court, on 26th 
June, 1866, on appeal, held that he was not 
entitled, the deposit being merely a voluntary 
payment by X On 30th October, 1867, K. 
brought a reg^ar suit against S. and L. and R, 
to recover the amount of the deposit, and 
obtained a decree, but the decision was reversed 
on appeal, and the suit dismissed for want of 
jurisdiction. On 6th June, 1869, K. filed his 
plant in the proper Court. Held, that he was 
entitled to recover the amount deposited by 
him in the CoUectorate. Luckhinarain Mit- 
TER v. Khettro Pal Singh Roy, ziii P. C. 140 

5. Deposit to protect tenure from sale — 

Voluntary payments] The plaintiff purchased 
an estate at an auction-sale in execution of a 
decree against the defendant, who was in pos- 
session, and after his purchase obtained pos- 
session on 6th April, 1866. While he was in 
possession, one 7^, the patnidar, sued the defend- 
ant to recover arrears of rent which had be- 
come due. During the defendant's possession 
and before the plaintiff's purchase, and in execu- 
tion of the decree he obtained in this suit, the 
estate in possession of the plaintiff was attached 
and ordered by the Collector to be sold ; where- 
upon the plaintiff paid the amount of the decree 
to save the tenures from sale. In a suit brought 
to recover the amount, — held, the payment by 
the plaintiff was, as far as the defendant was 
concerned, a voluntaiy payment Mere incon- 
venience without risk of actual damafire is not 
sufficient to take away the voluntary character 
of the payment. Rah Baksu Chetlanoi tr. 
Hridot Mani Debi - - - viii 10 note 

6. Reg. VIII of l^l^—Right of pur^ 

chaser — Suit for enhancement of rent — Patni 
tenure,'] The purchaser of a patni talook at s 
sale for arrears of rent under Reg. VIII of 
1819, sued for a kabuliat at an enhanced rent; 
The former patnidar had brought a similar 
suit, and the Court had declared that the rent 
was not liable to enhancement. Held, that the 
purchaser was bound by that decree. Taea- 

PRASAD MlTTRA 0. RAM NRIBING MITTRA, 

[TiAp.6 

7. Reg. VIII qf 1819, s. 11, els. 1 ^ 3— 

Rate of rent — Incttmbranee — Patni tenure.'} 
The grantor of a patni tenure who subse- 
quently purchases the lands granted by him in 
patni at the sale of the patni tenure does not 
revert ipso facto to the possession he formerly 
held as proprietor, and is not entitled to recover 
rent from the tenants at the rate he was 
receiving when he granted the patni, without 
reference to the rents realized by the patni- 
holder in the interim. Majoram Ojha v» 
Kilmonst Singh Deo - - - nil 198 

8. Purchaser — Notice of sale — Suit to 

set aside sale,} The poiohaBer of a tenure 
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Whioh is liable to be sold under Bc^. VIII of 
1819, who has not registered his name as ten- 
ant, is not entitled on a sale of the tenure to 
notice of sale, and a suit brought by him for 
reversal of the sale on that ground was dis- 
missed. DhukputSinoh Roy v. Villaybt 
Ali - - - - - - xiii 168 note 

Also Bhobo Tarinbb Dossbb v. Pbosonno- 
MOTB Dossbb - - - - liii 160 note 

9. — Suit U set oJtide sale— Deposit of 
rent in Collector's treasury.'] An estate was 
sold under oL 2, s. 8, Reg. YIII of 1819, for 
arrears of rent due by a patnidar to the zemin- 
dar. Prior to the date of sale, the amount 
due was paid by the patnidar to an account- 
ant in the Collector's office, as in satisfaction 
of arrears, but no notice was given to the 
zemindar or Ck>llector. A suit was afterwards 
brought to set aside the sale, on the ground 
that, in consequence of such payment, there 
were no arrears due at the time of sale. Held^ 
per Norman and Magphbbson, JJ., that the 
suit could not be maintained. Per Mittbb, J. 
— If the oastom of the Collectorate was, as 
alleged by the plaintiff, for payments in satis- 
faction so to be made to the Collector's account- 
ant, the sale ought to be set aside. Krishna 
Mohan Shaha v, Aftabuddin Mahombd, 

[viiil84 

10. — Sale of snh'tenure — Inoumhrances — 
Bsg. Vlllof 1831.] Where a sub-tenure had 
been granted, but no power was reserved to 
the grantor in the sanad to sell the tenure 
free from incumbrances in case of default in 
payment of rent, — keld^ that in a sale for 
arrears of rent under Reg. VIII of 1831, the 

gurohaser did not take free from incum- 
rances created by the grantee. The decision 
in Shahaboodeen r. Futteh Ali affirmed. 

^OBBBS V. LnTCHMEPUT SlNOH, Z P. C. 180 

MoHBSH Chundeb Banbbjbb v. Chundbb 
MoNBB Dbbi - - - - z 160 note 

11. — Inewmhrances — Aet VIII of 1835.] 
The plaintiff held certain lands in talook Q„ 
under a howladari potta ; Q. was sold for 
arrears of rent under Act YIII of 1835, and 
purchased by the defendant. After purchase 
the defendant dispossessed th'e plaintiff from 
his lands, on the ground that he had purchased 
the talook free from all incumbrances 
created by the late defaulting talookdar. The 
plaintiff brought this suit to recover posses- 
sion of his lands from the defendant, HM^ 
that a parchaser of a tenure under Act VIII 
of 1835 does not necessarily acquire it free 
from all incumbrances. Case remanded for 
trial of the genuineness of the plaintiff^s 
potta. Jasimuddin xt, Mansue Ali, vi Ap. 140 

18. Under-tenure, sale of— Inoumhrances 

—vitf^X 0/1859, *. lO^-^Bena. Act VIII of 
1866, *. 16.] Under-tenures sold for arrears of 
rent under s. 105 of Act X of 1859, other than 
tenures upon which the right of selling for 
arrears of rent has been especially reserved by 
stipulation in the engagements interchanged 
on the creation of the tenures, do not pass 
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free from incumbrances. SembU,'^lt was to 
get rid of this that s. 16 of Beng. Act VIII of 
1865 was enacted. Shahabooddbbn v, 
FuTTBH Ali - - - - Sup. Vol. 644 

18. Patni tenure— Act X of lS59,s, 105 

—Eeff, VIII of 1819.] The provisions of 
Reg. Vni of 1819 with respect to the sale of 
under-tenures for arrears of rent being ap- 
plicable to sales under decrees for rent made 
under s. 105, Act X of 1859.— A^/^i, that 
where a sale has been effected of a *' patni 
talook " under that section, it must be pre- 
sumed, in the absence of evidence to the con- 
trary, that the tenure was due transferable bj 
sale, and upon the creation of which it was 
stipulated by the terms of the engagements 
interchanged that, in case of an arrear occur- 
ring, the estate might be brought to sale ; in 
other words, it must he presumed to be a 
tenure such as is described in the preamble to 
Reg. VIII of 1819. and the effect of the sale 
was to annul all incumbrances created by the 
patnidar. Bbindabun Chundeb Sibcab 
Ohowdhby V, Bbindabun CfnuNDBB Dby 
Chowdhby - - - - ziii P. C. 408 

14. Suit, to set aside salt — Decree for 

sale set a^ide for fraud,] In a suit to annul 
the sale of an under-tenure in execution of 
a decree under Act X of 1869, which was sub- 
sequently set aside on the allegation that it 
had been obtained collusively and by fraud, it 
was found that neither the decree-holder nor 
the purchaser was guilty of any fraud. Heldf 
that the mere circamstance of the decree 
under which the sale had taken place having 
itself been set aside did not invalidate the 
sale, the plaintiff having failed to show that 
the purchaser was a party to the fraud which 
led to the decree and sale. JuouL Kishob 
Banbbjbb v, Abhaya Chaban Sabma, 

[i A. C. 84 

16. Decree for sale set aside on review — 

Bond, fide purchaser,] A. purchased a share 
of B.^s talook at an auction-sale, in execution 
of an ex parte decree obtained against B. 
under s. 105 of Act X of 1859. B. obtained 
leave under s. 58 of Act X of 1859 to revive the 
suit, and succeeded in getting it dismissed. 
He now sued to set aside the sale to A. Ileld^ 
that the sale to A. was binding against B.^ 
notwithstanding that the decree in execution of 
which it had taken place had been set aside 
in review, provided the sale was honA fide, 
Jan Ali v, Jan Ali Chowdhby - i A C. 60 

16. Beng, Act Vlllof n^r>—RegUtfred 

tenant.] The plaintiff purchased on 28th of 
September 1866, the right, title, and interest of 
one H, in a certain tenure of which O. was the 
registered tenant. Previously the zemindar had 
brought a suit against O. for arrears of rent 
of the tenure and obtained a decree, in exe- 
cution of which the tenure in question was, 
on 29th April, 1867, sold to the defendant 
under Beng. Act Vlllof 1865. In a suit by 
the plaintiff for a declaration of his right in 
the tenoroi and for reversal of the lal^ im 



Digitized by 



Google 



( 677 ) 



DIGEST OF CASES. 



( 678 ) 



fe 

5 



SALS FOS ABBSABS OF ^^W£-^ontinued, 
the defendant, — keldy that the suit by the 
defendant was rig^htlj brought against G.y 
who was the registered tenant, and the arrears 
being actually due and the sale a hand fide one, 
Buch sale was valid and binding as against the 
plaintiff. Fatima Khatun v. Thb Collector 
OF TiPPEEAH - - - - viii 4 note 

17. Bang. Act VIII of lS(y5, s. U—Riffht 

of occupancy under Act X of 1859, s. 6 — Right 
if purchaser — Incumbrance.'] A purchaser of 
a tenure sold under Act VIII of 1865 for 
arrears of rent cannot, under s. 16, eject a 
ryot who has acquired a right of occupany 
under s. 6. Act X of 1859, under the former 
tenant. Nilmadhab Karmokab v, Shibu 
Pal - - - - - - ▼ Ap. 18 

PuBBDAO Singh v, Pubtab Nabayan 
Singh - - - - - - ▼ Ap. 20 

18. Beng, Act VIII of ISeB—Right of 

p^irchaser — Fraud.'] A purchaser at a sjEile in 
execution of a decree held under Beng. Act 
VIII of 1 866 cannot be ousted from the pro- 
perty purchased by him without proof that 
the decree and sale were fraudulent, and that 
he (the purchaser) was a party to or had 
notice of the fraud. Damudab Roy v. Nima- 

NUND CHUCKEBBUTTY - - - Til Ap. 1 

SALE FOB ABBEABS OF BENT, EFFECT OF 
SETTING ASIDE. 

See Limitation Act X op 1859, s. 32. 

SALE FOB ABBEABS OF BENT, SUIT TO SET 
ASIDE. 

See Go-Shabebs. 

JUBISDICTION OF CiVIL COUBT. 

SALE FOB ABBEABS OF BEVENUE. 
See Act I op 1845. 
Act XI OP 1869. 

2. Enhancement of rent— Reg, XI of 

1822, »M. 30, 33—^^. XLIV of 1793, *. 6— 
Reg, VIII of 1793, *. 61.] A zemindari 
was sold for arrears of Goyemment revenue 
Under Reg. XI of 1822. The purchaser's 
representatives sued to enhance the rent of 
the under-tenure Held, that they had no 
right to enhance. The rights of the pur- 
chaser were defined by ss. 30 and 33 of Reg. 
XI of 1822, which were repealed by Act XII 
of 1841, and that Act, with the exception of 
the 1st and 2nd sections, was again repealed by 
Act I of 1845. Neither of the two last men- 
tioned Statutes contains any saving of rights 
acquired under the Statutes which it repe^ed, 
but expressly limited the enlarged powers 
which it gave to purchasers at sales for revenue 
arrears to purchasers at future sales. A sale 
for arrears of revenue cannot of itself merely, 
and without any act, proceeding, or demon- 
stration of will on the part of l£e purchaser, 
alter the character of an under-tenure. 
Semhle,—^.B, Reg. XLIV of 1793, is now of no 
force for any purpose, but that of declaring 
the general principles upon which all the sub- 
sequent legislation has proceeded, viz., that of 
patting a purchaser at a sale for arrears of 
revenue in the position of a party with whom 
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the perpetual settlement of the estate was 
made. Where an under-tenure existed at the 
time of the decennial settlement, the only 
right which the zemindar could exercise over 
it was that conferred by s. 51 of Reg. VIII of 
1793. The decision in the case of Ranee 
Sumomoyee v. Maliaraja Suttees Chunder Roy 
(10 Moore's I. A. 123) commented on, explained, 
and reiterated. Satyasaban Ghosal r. 
Mahesh Ghandba Mitteb - ii P. G. 23 

a. Act XI of 1859, 8S. 11, 13, b^^SaU of 

share of zemindari — Inownhranees.'] A., in 
exchange for his lakhiraj land, obtained in 
1791 from his zemindar 441 bigas of m&l land, 
which the zemindar thereupon created rent- 
free. The zemindar fell into arrears, and the 
zemindari was sold. Subsequently, three 
persons, who had become owners of the 
zemindari, applied to the Collector under s. 11, 
Act XI of 1859, and the Collector opened 
separate accounts with each of them for the 
revenue of their respective shares. The 
revenue due from one of them fell into 
arrears, and his share, which included the 441 
bigas, was sold under s. 13, and purchased by 
the plaintiff, who now sued the descendants of 
A. to recover possession. Held, that a sale of 
a share of a zemindari under s. 13, Act XI of 
1859, does not convey to the purchaser the 
share free from all incumbrances created by 
the former zemindar, but he acquires the 
share, as laid down in s. 54, subject to all in- 
cumbrances. Kabinath Koowab v. Banku- 

BfiHABI ChOWDHBY - ' - ill A. C. 446 

4. Act XI of 1%^'^— Setting aside sale.l 

Where there has been a sale under Act XI of 
1859 for arrears of revenue, but it is found 
that no revenue is actually due to Govern- 
ment, the sale must be set aside as not coming 
within the provisions of the Act. Manqina 
Khatun v. Tub Collectob op Jessobb, 

[iii Ap. 144 

6. Re-purchase by co-proprietor — Rights 

of under-tenants -^Incumbrances — Act XI of 
1859. *. 53.] Under s. 53 of Act XI of 1859, a 
co-proprietor who purchases an estate at a sale 
for arrears of Gk)vemment revenue takes it 
subject to the incumbrances created by the 
defaulting proprietor. Mahomed Gazi 
ChowdhbY v. Leicesteb - vii Ap. 62 

6. Right of auction-purchaser — Perma- 
nently-settled estate— Incumbrances.'] An auc- 
tion-purchaser at a* revenue sale of a perma- 
nently-settled estate is remitted to all the 
rights possessed by the original settler at the 
date of the settlement. In order to abolish 
tenures and incumbrances subsequently creat- 
ed, his cause of action dates from his purchase. 
The existence of such tenures at the date of 
the permanent settlement must be proved by 
their holders ; the presumption in favor of a 
purchaser resting upon, the principle that 
every biga of land sold must contribute to the 
public revenue unless specially exempted. 
The tendency of recent legislation and decision 
has been to give force to the contrary presump- 

37 
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tions arising from long and nndistnrbed posseB- 
Bion. FoBBES V. Me£b Mahomed Hossein, 

[zii P. 0. 210 

7 Aot XI of \Wd^ProeeAure—Beng^ 

Act VII of 1868— ^Tk? for non-attendance of 
proprietors before Collector in partition, pro- 
ceedings under Reg. XIX of 1814.] In sales 
held by the CJollector for the realization of Gov- 
ernment demands realizable as arrears of reve- 
nue, the procedure laid down in Beng. Act VII 
of 1868 is to be followed. Therefore where a 
fine has been imposed for non-attendance of 
proprietors before a Deputy Collector for the 
purpose of a partition under Reg. XIX 
of 1814, and the amount had been ordered to 
be paid on a given day but was not so paid, 
but tendered subsequently, — held, that the 
Collector ought not to have sold the property 
of the defaidters. He was bound to receive 
the amount tendered. Mohak Ram Jha v, 
Shib Dutt Sing - - - viii 230 

8. Act XI of 1859, ». 5— Act XI of 1838 

— StiU to set aside sale — Costs of partition 
— Sanction of Board of Revenue — Reg, XIX 
of 1814.] On 12th June, 1867, some of the 
proprietors of an estate applied to the Collector 
for a partition under Reg. XIX of 1814. 
On the same day the Collector issued a notice 
to all the shareholders, including the plaintiffs 
in this suit, calling upon them to come in 
within one month and show such cause and 
offer such objections, &o. , as they should think 
fit. It did not appear that the plaintiffs did 
come in or did anything upon this. Similar 
applications were made by other shareholders. 
Onthe 19th August, 1867, th^ Collector drew 
out a tabular statement, purporting to be in 
pursuance of s. 4, Reg. XIX of 1814. In 
lb was a column giving the shares into which 
the expenses of the partition were to be divid- 
ed. On the same day a notice was issued to 
the proprietors, ordering them to pay their 
respective quotas of the expenses accordingly. 
It was said by the defendants that the appor- 
tionment was confirmed by the Commissioner 
on the 20th January, 1868. On the 6th March, 
1868, it was ordered by the Collector that a 
proclamation should be issued in accordance 
with paragraph 4 of b. 6 of Act XI of 1859, 
directing the plaintiffs, as defaulters in two 
sums of Rs. 2.52-3-2 and 9-9-6, to pay the Go- 
vernment revenue. On the 28th March such 
proclamation was issued accordingly. Subse- 
quently one of the plaintiffs came in, and offer- 
ed to pay all that was then due and outstand- 
ing. His application was rejected, and on the 
same day, the 8th April, the sale proceeded, 
and the whole interest of the plaintiflfe was 
sold for Rs. 16,900. The plaintiffs appealed 
to the Commissioner, but their appeal was dis- 
missed. The plaintiffs therefore brought a 
suit against the purchasers and the Collector 
for the recovery of the property and for can- 
celment 6t the sale. Held, that the sale was 
void. There was no arrear of Government 
revenue justifying a sale under Acts XI of 
1888 and XI of 1859, B. 6. There could be no 
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arrear until demand after Banotion by the 
Board of Revenue and by the lienteoant- 
Govemor of the estimate of expensee prepared 
by the Collector, and fixed by the CornmiB- 
sioner. The Board must gfive its BaDctkm in 
each case, and the defendants failed to show 
that it had done so. But even if the Commis- 
sioner had power finally to determine the 
amount and date of payment, it was not shown 
that he had done so, or supposing that he had, 
that any fresh demand had been made upon 
the parties liable. Hab Gopal Das v. Ram 
GOLAM Sahi - - - - - T 185 

9. ActXlof 1859, ss. 10, 11, & 13— 

Separation of shares — Suit by purchaser at 
private sale for possession of specif share.'] 
The proprietors of a joint mehal, the jama of 
which had been partitioned under s. 10, Act 
XI of 1859, were in possession of specific shares 
under a private arrangement among them- 
selves, but had not obtained separation of 
shares under s. 11. One of the proprietors sold 
his share to the plaintiff, and the shares of two 
other proprietors who made default in pay- 
ment of the revenue were sold under s. 1^, Aot 
XI of 1859, and purchased by the defendants 
In a suit for exclusive possession of the share 
purchased by the plaintiff, — held, that the de- 
fendants acquired by their purchase an interest 
in the property as an undivided estate, and 
the plaintiff was not entitled as against them 
to have exclusive possession of any specific 
share. Gukoadeen Misseb v. Kheeboo Mun- 
DUL - - - - -.- -xiT 170 

SALE FOB AS££ABS OF BEVEKUE, SUIT TO 
SET ASIDE. 

See CO-SHABEBS. 

Pabtition. 

SALE IN EXECUTION OF DECBE& 
See Acquiescence. 

Civil Procedube Code, b. 258. 
Lettebs Patent, cl. 13. 
Limitation Act XIV op 1859, 

8. 1, CL, 12. 

Onus Pbobandi. 

Vakeel. 

2. SecuHty by manager of lunatic — 

Second attachment and sale before seci*rity given 
— Attachment without sale, validity of.] The 
plaintiff, as manager of the estate of her hus- 
band, a lunatic, obtained a decree and attached 
and became the purchaser of the lands of the 
defendant in execution of the decree. The 
Judge required her to g^ve security for the 
proceeds of the sale before he would allow ac- 
tual iK)S8es3ion to be given to her. The sale 
was confirmed, but several months elapsed 
before she found security, and meanwhile the 
same lands were attached and pjarchased by 
other creditors under another decree against 
the said debtor, and possession was given to 
them. Held (reversing the decision of the 
High Court), the title of the plaintiff must 
prevail. The security was ordered for the 
protection of the lunatic against misappropria- 
tion by his manager ; it was not a proceeding 
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affeotixig the judgment-debtor. The second 
99le ought not to have l)een ordered or con- 
firmed. Under i^e Code of Civil Prooednre, 
property ii^ay he attached without view to im- 
mediate sale. Saboda Probaud Mullick v. 

LUTGHMSBPUT SiNG DOOGUB - X P. C. 214 

8. Defaulting purchaser — Re-tale — Act 

VIII iff 1859. «. 254.J In execution of a de- 
cree, certain property of the judgment-debtor 
was attached and put up for sale, and a por- 
tion thereof was knocked down to a purchaser 
for a sum sufficient to satisfy the decree. The 
purchaser, however, having made default in 
payment of the purchase-money, the property 
was again put up for sale, and the portion 
previously sold was purchased by the decree- 
holder at a price less than the amount bid for 
it in the former sale. Held, that the decree- 
holder was not debarred by what took place 
at the former sale from proceeding to satisfy 
his decree by sale of other portions of the 
attached prox>erty than that originally sold. 
EHEBODA MATI DABI O. €k)LAM Abardabi, 

[ziiilH 

4. Co-sharer in property sold — Suit for 

damages for sale against decree-holder,'] The 
defendant, in execution of a decree against A,y 
seized certain moveable property, which was 
claimed under s. 246, Act VIII of 1859, hjB, B, 
was on investigation found to be part owner of 
l^e property. B*s claim was rejected and the 
sale took place, the property being made over to 
the purchaser, and the proceeds handed to the 
defendant in satisfaction of his decree. The 
sale proclamation declared that the sale ex- 
tended only to the right, title, and interest of the 
debtor A., but made no mention of B's claun. 
In a suit by B, for damages against the defend- 
ant occasioned by the loss of the property of 
which he was a joint owner,— ^W, the defend- 
ant was not liable. Tamizuddin Mulla o. 
Nyanutolla Sibkab - - T Ap. 78 note 

6. He-sale hy Collector — Suit to set aside 

sale,^ The plaintiff purchased the right, title, 
and interest of a judgment-debtor in a certain 
jumma sold in execution of a Small Cause 
Court decree. Subsequently, the same land 
was sold by the same creditor in execution of 
another decree obtained in the Collector's Court, 
and the defendant purchased. In a suit to set 
aside the second sale, — hrld, that when a 
tenure has once been sold in execution of a 
decree of a Civil Court, the Collector's Court 
has no power to put it up again as the property 
of the former tenant. Samibaddi Khalifa v. 
Habis Chandba - - - iii A. C 89 
Wahid Ali v Sadiq Ali - xii 487 note 

MOJON MOLLO V. DULA Ghazi Kulan, 

[xii 492 note 

Pban Bandhu Sibkab v, Sabbasundabi 
Debi - - - - iii A. C. 62 note 

TiBTHAKUND ThAKOOB V. PABESMON JhA, 

[x 142 note 

DOWLUT GAZI CHOWDHBY V, M00N8HEE 

MUNWAB ~ . > - xii 486 note 

8. Act VIII of 1869, M. 236 and 248— 

Irregularity— Prohibitory order— Purchase of 



property by decree-holder — Practice of English 
Courts.] In execution of a decree the defend- 
ant caused a decree of the plaintiff awarding 
him Bs. 925 to* be attached, and, under 
s. 236, Act VIII of 1859, caused the prohi- 
bitory order to be fixed in a conspicuous part 
of the Court-house, and copies thereof to be 
delivered to the judgment-debtors. The decree 
was subsequently sold by auction, and the de- 
fendant purchased it for Rs. 20. On special 
appeal by the plaintiff, upon the ground that 
the sale was irregular, as the prohibitory order 
had not been served upon himr-held, that the 
prohibitory order having been served in ac- 
cordance with the provisions of s. 236, Act 
VIII, 1859, was legal and regular. Held also, 
that the Court executing the defendant'^ decree 
ought not to have sold the plaintiff's decree, 
but should have, under s. 243, appointed a 
manager to enforce plaintiff's decree. That 
a decree-holder ought not to be allowed to bid 
and purchase at a sale in execution of his 
decree, without an order of Court previ- 
ously obtained upon notice to the judgment- 
debtor. Practice of English Courts regarding 
sale in execution of decrees discussed. Ban- 
dhu Roy v. Hanuman Sing iii A. 0. 820 

7. Irregularity in sale— Proof of damage 

— Advertisement of sale — Setting aside sale.] 
When property is advertised to be sold in sepa- 
rate lots, and is afterwards sold in a lump, 
this is an irregularity, but the person who 
wishes to set aside the sale on the ground of 
such irregularity must show affirmatively, to 
the satisfaction of the Court, that substantial 
damage has, in fact, been sustained by him on 
account of such irregularity. VHiere, there- 
fore, such damage had not been distinctly 
proved, — lield, that the sale could not be set 
aside on the ground of the irregularity com- 
plained of. Roy Nandipat Mahata v. Ubqu- 
HABT - - - - - iv A. C. 181 

8. Purchase by decree-holder without 

leave of Court.] The mere fact of the decree- 
holder having bid and purchased at the execu- 
tion sale, without having obtained the license 
of the Court, does not, ipso facto, invalidate 
the sale. In the mattbb of Vebbapah 
Chbtty - - - - - Ti Ap. 87 

9. Decree afterwards set aside as liaving 

been passed without jurisdiction — Invalidity of 
sale.] Under a decree passed by a Court whidfi 
had no jurisdiction to try the suit, the right, 
title, and interest of the judgment-debtor A. 
in a certain property was sold, and purchased 
by B. The decree was, after the sale, set aside 
as having been imssed without jurisdiction. 
In a suit by A. against B. for confirmation of 
possession, on the ground that B. was about 
to take possession of the property under the 
purchase, — lield, that the sale in execution was 
a nullity, as the decree had been passed with- 
out jurisdiction. Jan Ali v. Jan Ali Chowdry 
(i A. C. 66) and Pearemonee Dassee v. The 
Collector of Beerbhoom (8 W. R. 300) distin- 
guished Jadu Nath Kundu Chowdby v. 
Bbaja Nath Kundu > - vi Ap. 00 
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10. EsDccution of decree ha/rred at time of 

gale — Ptirohage by decree-holder.'] O. A, ob- 
tained a decree against M, Afterwards L. iV., 
who had obtained a deoree against G, A., 
attached the decree which he (<?. ^.) had 
obtained against if., and, upon sale in execu- 
tion, became himself the purchaser of that 
decree. It afterwards appeared that the decree 
held by L. N. against O. A. was barred by 
limitation. Held, that the execution of X. N'g 
decree against Q. A. being barred by lapse of 
time at the time of sale, the sale was invalid. 

GOLAM ASGAB V, LAKHIMANI DEBI - T 68 

11. Separate suit for declaration that 

decree was barred by limitation, at time of 
sale.] A. sued for possession of certain landis 
to which he alleged he was entitled as wussee 
(executor) under a wusseeutnamah (will), and 
which B. had fraudulently, during the mi- 
nority of himself and his brother, caused to be 
put up for sale under a decree, the execution 
of which was barred by lapse of time. B, 
had become the purchaser at such sale. Heldy 
that a suit would not lie for the purpose of 
having it determined that the execution of B.^s 
decree was barred. Nojabut Ali Chowdry v. 

MOHA BUSSEEBOOLAH GhOWDBT - xi 42 

12. — Suit to set aside sale — Bond-Jide pur- 
chaser,'] It cannot be laid down as a general 
proposition of law that, under no circumstances, 
can a sale in execution of a decree be set aside as 
against a bond fde purchassr for valuable con- 
sideration and without notice. In a suit 
brought to set aside such a sale, it is for the 
Court to determine whether it will be in accord- 
ance with the principle of justice, equity, and 
good conscience, that the sale ought to be set 
aside, or not. Abdul Hye v. Nawab Raj, 

[Sup. Vd. 911 

13. ^ Suit to recover purchase-money rchen 

judgment-debtor had no interest.] A decree- 
holder caused certain property to be sold by 
auction in execution of his decree, alleging it 
to belong to his judgment-debtor. He pur- 
chased it himself, and set off the price against 
the amount of his decree, which was t^us satis- 
fied. It was afterwards found that the judg- 
ment-debtor had no interest in the property, 
and it was recovered by the real owner. Held, 
that no fresh execution of the decree could 
issue against the judgment-debtor. The 
decree-holder could not recover his purchase- 
money. He was in no better position than a 
stranger. Mahomed Basibulla v. Sheikh 
Abdulla - - - - iv Ap. 85 

14. Suit to recover pnrchase-m^ney when 

judgment-debtor had no interest — Might of 
purcIiaser—Act VIII of 1859, ss. 257, 258.] 
when an auction-purchaser at a sale in 
execution of a decree buys the right, 
title, and interest of the judgment-debtor 
in the property sold in execution, and it 
is subsequently found that the judgment-debtor 
had no right, title, or interest whatever in the 
property, no suit will lie against the decree- 
holder or the judgment-debtor to recover back 
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the money which the auction-pnrdhaser hoB 
paid. Although a purchaser may, under s. 258 
of Act VIII of 1869, recover his purchase- 
money, it is only when the sale is set aside for 
irregularity under s. 257. Sowdamini Chow- 
drain V. Kbishna Kibhob Poddab, 

[iv F.B. 11 

/S(E?^alsoRAJIBLOGHUN V. BlMALAMONI DASI, 

[ii A. C. 82 

15. Liability of decree-holder and pur- 
chaser to refund to owner loss cafised by sale 
of property wrongly seized and sold.] In exe- 
cution of a decree against a judgment-debtor, 
his right, title, and interest in an elephant was 
sold. In a suit by a third party against the de- 
cree-holder and the purchaser for recovery of the 
elephant or its value, on the ground that the 
elephant was his property, and not the proper- 
ty of the judgment-debtor, — held, that the 
decree-holder, as well as the purchaser, was 
liable to make good the loss caused by such 
sala Kanai Pbasad Bose v. Hibachani> 
Manu - - - - - V Ap. 71 

See Subjan Bibee v. Sheikh Sabiutulla, 

[iii A. C. 413 

16. — Purchase of surplus proceeds of 
revenue sale afterwards set aside — Suit to 
recover purchase-money — Voluntary payment,] 
An estate of which R. was one of the registered 
shareholders was sold for arrears of revenue, 
and the amount realized, after deducting the 
arrears and the expenses of the sale, remained 
in deposit with the Collector. S., the holder of 
a decree against i?., notwithstanding objections 
made by i2., caused the interest of B. in the 
surplus proceeds in the hands of the Collector 
to be attached and sold in execution of his 
decree. At the execution-sale li.'s interest was 
bought by B., and from the money paid by him 
the judgment-debt of S., and the debts of other 
judgment-creditors of iZ., were satisfied. In 
the meanwhile R. brought a suit to set aside 
the revenue sale of the estate, and obtained a 
decree in his favor in the High Court. B. then 
applied to the Collector for B.*s share of the 
surplus proceeds, but his application was 
refused. In a suit by B. against B. to recover 
the price he had paid at the execution-sale : 
held, reversing the judgment of the High 
Court, that such a suit could not be maintain^. 
Ram Tuhul Singh v, Bibeswab Lal Sahoo, 

[xv P. C. 208 

Reversing the judgment of the High Court 
in BissESSUB Lall Sahoo v. Ram Tcthul 
Singh - - - - - - xi 121 

17. Mortgage — Covenant not to alienate — 
Bight of purchaser. ] A. gave a mortgage to B, 
of certain property as a security for money 
lent, and covenanted not to alienate the pro- 
perty by gift, ijara, patni, or otherwise, by 
which loss might be caused to the existing' 
actual assets of the property. A. subsequently 
granted a patui to C. B. obtained a decree 
against A. for the amount of the loan, and the 
property was sold in default of payment. D. 
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wfts the purchaser at the anction-sale. Beld, 
that D. conld maintain his suit against C. to 
set aside the patni and for possession, 
BBAJABAJ EISHOBI DaSI V, MOHAMED Saleno. 

[i A. C. 162 

18. Stay of sale in regard to a partwular 

property — Other property of jtidgment-debtor,'] 
To save a particular property from sale, a judg- 
ment-debtor must show the value and condition 
of other properties in her possession, and the 
Judge must consider how and by what arrange- 
ment such a disposal of different portions of 
such property may be made so as to avoid the 
sale of tie property already attached. Deb 

KUMABI BiBBB V. BAM LALL MoOKEBJEB, 

[iii Ap. 107 

SALE IN EXECUTldN OF DECBEE MADE WITH- 
OUT JUBISDICTION. 

See Civil Procedubb Code, a 246. 

SALE IN EXECUTION OF DECBEE, OBDEB CON- 
FIBMINO. 

See Appbal to Privy Council. 

SALE IN EXECUTION OF DECBEE, PUBCHASEB 
AT. 

See Lis Pendens. 

SALE IN EXECUTION OF DECBEE, BEFUSAL TO 
STAT. 

See Civil Pbooedubb Codb, s. 246. 

SALE OF GOODS. 

See CONTBACT. 

CoNTBACT Act, s. 73. 
Shipments. 

SLAE OF GOODS B7 WHOLESALE. 

See Limitation Act XIV op 1869, 

a 1, CLS. 9 AND 10. 
SALT, CONFISCATION OF. 

See Beno. Act VII op 1864, s. 18. 
SANAD — Rent-free sanad — Purehaser at Go- 
vernment sale— Confirmation i^s^ied by Govern- 
ment, "] In 1776 a rent-free sanad was granted 
to M. for having put down wild elephants, the 
consideration in future being to cultivate and 
l:eep up a body of men and take care of the 
ryots. 3/. died and a fresh sanad was, in 1786, 
granted to K. and i2., they being thought 
to be his heirs; but in 1807, M.''s true 
heirs having established their title, the 
Oovemment gave them a fresh sanad in 
lieu of the one to K, and i2., reciting the 
circumstances. The zemindari in which these 
lands were situated was settled in 1802, and 
was in 1860 sold for arrears of Government 
revenue ; the appellant claimed to set aside the 
sanad of 1807, on the ground that Gk)vernment 
had no right to give such a sanad, but he con- 
tended that, if it had, it could be set aside by 
a purchaser at a Government sale. ^6^, that' 
the sanad was not a new grant, but a confirm- 
ation of the one made before the decennial 
settlement, and that Government was compe- 
tent to give such confirmation. Lopez v. 
Maddan Mohan Thakub - v P. C. 621 

2. Lost Sanad — Eoidenoe—Reg, II of 

1819, *. 28-i?<ry. XIV of 1826, *. 3— TiY^.*] 



Where an alleged original sanad was lost, the 
Judicial Committee, in view of the strict 
nature of the proof required in cases of claim 
under ancient sanads' by Reg. II of 1819, 
s. 28, and XIV of 1826, s. 3, and taking all 
the circumstances into consideration, recused 
to consider the title under it established. 
Fobestbb v. Secbetaby op State. 

[xii p.c.iao 

SANAD TO 60MASTA TO COLLECT BENTS. 

See Stamp Act X of 1862. 
SANCTION OF BOABD OF BEVENTJE. 

See Pabtition. 

SANCTION TO PB0CEEDIN6S IN LUNACT. 
See Lunatic. 

SANCTION TO PBOSECUTION. 

See Act XXVII op 1870. 

Registbation Act XX op 1866 
6. 96. 

2. Forgery — - Criminal Prooedvre Code 

{Act XXV of 1861), s. 170.] AspeciaUy regis- 
tered bond was presented before the Small Cause 
Ck)urt Judge for execution, under s. 68, Act 
XX of 1866, and a decree passed upon it in 
usual form. Subsequently, the Registrar sanc- 
tioned the prosecution of the decree-holder, on 
the ground that the bond was a forgery. The 
Small Cause Court Judge thereupon, on appli- 
cation made, without taking any evidence, or 
making further enquiry, set aside the decree, 
and sanctioned the prosecution under s. 170 
of the Criminal Procedure Code. Held, that 
he was justified in sanctioning the prosecution, 
but not in setting aside the decree. Queen 
V. Nawab Singh - - - iii A. Cr. 9 

3. Perjury.'] Sanction to a prosecution 

for perjury may be given by the Court before 
which the perjury was committed at any time, 
even after the order for commitment to the 
sessions has been made. In be Qceen t?. 
Golab Singh - - - iii A. Cr. 10 

*. Sufficiency of sanction.'] In a suit by 

A, for arrears of rent above Rs. 100, a decree 
was passed against /?., C, and i>., wherein cer- 
tain documents filed by them were held to be 
forgeries. A. applied for and obtained an order 
from the Deputy Collector who tried the suit, 
for leave to prosecute B, and C. in the Criminal 
Court. A. afterwards applied to the Collector 
for leave to prosecute J9., C, and i>., whereupon 

the Collector passed the following order: 

" Sanction has already been given once by 
the Deputy Collector. I, however, have no 
objection to give it a second time, as the 
petitioner desires it." D, was convicted by 
the Sessions Judge on a charge under s. 471 
of the Penal Code. On appeal by D., held, 
that no proper leave had been obtained to 
prosecute D., and this defect was not cured by 
the subsequent proceedings, and the conviction 
must be quashed. Queen v, Mahima Chan- 
DBA Chuckebbutty - - -. vii 26 

5. Sufficiency of sanction — Criminal Pro- 
cedure Code (Act XXV of 1861), ss. 169 and 
170.J Where persons were charged with 
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offences imder SB. 471 and 193 of the Penal Ck>de, 
committed in prooeedings before the Civil Gonrt, 
and for which therefore the sanction of the 
Civil Conrt was necessary nnder as. 169 and 170 
of Act XXV of 1861,— A<?W, that the sanction, 
which simply gave permission, and did not 
specify the particnhu: act or acts and the parti- 
cular words which constituted the offences, was 
insufficient. Queen v, Gabind Chandra 
Ghosb ----.- tU 28 note 

6. TrialfinishedwUIufut sanation.'] Where 

a charge was instituted without the necessary 
ranction, and the accused was tried and com- 
mitted, the High Court refused to interfere, 
being of opinion that there was nothing to 
entitle the accused to the benefit of the excep- 
tions in s. 426 of the Criminal Procedure Code. 
KiBTi Ojua V, Rajkumab - vii 20 note 

SCHEDULE, VESIFIOATIOir OF, B7 AFFIDAVIT. 
See Insolvent Act, a 6. 

SSGTTBITT B7 MAEAQEB OF ESTATE OF LU- 
VATIC. 

See Sale in Ezboution of Deobbb. 
SECUBITT, DEPOSIT OF. 

See Deposit op Tttle-Deedb. 
Ship, Arbest of. 

Small Cause Coubt, Pbesidency 
Towns. 

SECUBITT FOB COSTS. 

See CiYiL Pbooedubb Code, ss. 34 
AND 342 
Insolvent Act, s. 73. 
Small Cause Court, Presidency 
Towns. 

SECUBITT FOB PAST LOAE. 

See Bank of Bengal. 

SECUBITT FOB STAT OF EXECUTION. 
See Execution of Decree. 

SEETEICE. 

See Whippinq. 

2. Cumulative sentence* — Rescuing from 

lawful custody and vsing criminal force — 
Penal Code, ss, 224, 225, and 853 1 Where 
substantially but one offence has been 
committed, and the acts, which are the basis 
of one charg'e, are the same which form the 
basis of another charge on which the prisoner 
has also been convicted, cumulatiye sen- 
tences on each charge should not be passed. 
Where prisoners were convicted under s. 224 
for escape, s. 225 for rescuing from lawful cus- 
tody, and under s. 353 for using criminal force 
in so doing, and sentenced to separate punish- 
ments under each section, — heldy that the 
prisoners had only done one act, and were 
guilty of only one offence, and should have 
been found guilty under ss. 224 and 225 of 
** escape " and " rescuing'* respectively, and sen- 
tenced accordingly. Queen v, Kalisankae 
Sandyal - - - - - iii A. Cr. 14 
Queen «. Dina Sheikh - - iii A. Cr. 16 note 

8. — Commiutation of— Penal Code, ss. 69, 
Z76f 511 ^■'Attempt at rape.'] A. was convict- 
ed of an attempt to commit rape, and was 
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sentenced by the Judge to rigmx)U8 imprison- 
ment for seven years, whidi he oommuted, 
under s. 59 of the Penal Code, to transport- 
ation for the same term. Held that, nnder 
ss. 376 and 51 1 of the Penal Code, a sentence 
to imprisonment for the offence committed 
could not be for a longer term than five 
years, and such sentence could not be com- 
muted, under s. 59, to transportation for a 
longer term. Queen v, Mbbiah - i A. Cr. 6 

4. Commutation of -^Enhancement of pun- 

ishment — Whipping—Rigorous imprisonment.'} 
Upon conviction of the offence of housebreak- 
ing, the accused was sentenced by the Depntj 
Magistrate to six months* rigorous imprison- 
ment, and to be whipped. On appeal, the 
Judge found that, as this was the first offence, 
the additional punishment of whipping was 
illegal ; and setting aside so much of the sen- 
tence, passed a sentence of three months' rigor- 
ous imprisonment, in addition to the six 
months' rigorous imprisonment passed by the 
Deputy Magistrate. Held, that the commuta- 
tion of the punishment was illegaL Queen v. 
Banda Ali - - - - vi i^. 05 

6. Commutation qf— Powers under Act 

XV of 1862, s, l^Penal Code, s, 59— Imprison- 
ment or transportation,'] An officer who, in 
the exercise of the powers described in s. 1, 
Act XY of 1862, has passed a sentence of im- 
prisonment for seven years, has power, nnder 
s. 59 of the Penal Code, to commute that 
sentence into one of transportation for the 
like x>eriod. Jagebon, J., dissented. Queen 
v. Boodhooa - - - Sup.Yol. 809 

6. Mitigation of— Criminal Procedure 

Code (Act XXV <?/ 1861), ss 406 fl«/i 428— 
Power of High Court,] The High Court can, 
under ss. 405 and 428 of the Criminal Proce- 
dure Code, mitigate a sentence passed by a 
Magistrate and confirmed or altered on appneal 
by the Sessions Judge, on the g^und that the 
sentence was excessive. In the matter of 
THE Petition of Bissukbhue Shaha, 

[Sup. Vd. 484 

7. Reversal of — Criminal Procedure 

Code {Act XXV of 1861), *. 426.] A, was 
chargcKi with the offence of voluntarily caus- 
ing hurt to C.y and B. was charged with the 
same offence, and also with the offence of 
abetting A, The Magistrate found A, guilty 
of the offence, and sentenced him to three 
months' rigorous imprisonment The Magis- 
trate also found B, guilty of abetment of the 
offence of voluntarily causing hurt to C, and 
sentenced him to one monk's rigorous im- 
prisonment and a fine. On appeal, the Ses- 
sions Judge held that there was no evidence 
to convict A., and he accordingly released the 
prisoner. The appeal of B,, however, was 
rejected on the ground that the evidence, 
though it did not prove him guilty of abet- 
ment, proved him guilty of voluntarily caus- 
ing hurt, and therefore, nnder s. 426 of the 
Code of Criminal Procedure, the sentence could 
not be reversed. No "error or defect either 
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In the charge or in the proceedings on trial" 
was allied. Held (hj Mittbb, J.), that a. 426 of 
the Code of Criminal Procedure did not apply. 
QUSBN V. Mahbndbanath Cuattebjeb, 

[t Ap. a9 

8. Imprisonment — Postponement of sen- 
tence — Criminal Procednre Code {Act XXV 
of 1861), «. .46, 47, 48, a«<? 421.] A sentence of 
imprisonment onght to commence from the time 
that the sentence is passed, unless there is some 
lawf nl reason for ordering it to commence at 
some future period. Except as in the cases 
provided for by ss. 46, 47, and 48 of the Cri- 
minal Procedure Code, a Magistrate cannot 
authorize a sentence passed by him to take 
place from some future date, nor, except as 
provided for by s. 421 of the Code of Criminal 
Procedure, can a sentence, which is to take 
place immediately, be suspended. In thb 

MATTEB OF KrISHNANAKD BUUTTACHABJEB, 

[iii A. Cr. 60 
SEITTESGES, SEPARATE. 

See Appeal ts Cbiminal Cases. 

SEPABATE ACQUISITION. 

See Hindu Law, Joint Family. 

SEPABATE ESTATE. 

See Husband and Wife. 
Succession Act, a 4. 

SEPABATE OFFENCES, CONVICTION FOB. 
See Revision. 

SEBVANT. 

See Limitation Act XIY of 1859, 

8. 1, CL. 2. 

Master and Sebvant. 

SEBVANT, DOMESTIC. 

See Act XIII of 1869. 

SEBVANT BEMUNEBATED BY FEES. 
See Public Sbhvant. 

8EBVICE OF PBOCESS, COST OF. 

See Act XXIII op 1861, s. 2. 

SEBVICE OF PBOHIBITOBT OBDEB. 

See Civil Pbocedube Code, b. 239. 

SEBVICE OF SUMMONS— /9^0i^« in foreign 
territory—Act Vlllof 1869, ss, 60 and 66.] 
A summons cannot be sent by post to any 
place to which letters are not registered by a 
post-office. A special baUiff cannot be sent to 
serye civil process in a foreign territory. 
Kasim Ajim Duplay o. Easim Mohammed 
Babucha - - - - ii A. C. 60 

2. Irregular service — Ground for object' 

ing to decree — Joint promissory note,'] An 
irregular service of summons on two out of 
three defendants to an action brought on a 
joint promissory note, does not give the third 
defendant, who has been properly served, 
CTound for objecting to a decree which has 
been passed against him under Act V of 1866. 
EwiNG V. GosAi Das Ghose - - ii Ap. 7 

8. Service on partner for co-partner — 

Agent— Act VIII of 1869, *. 17, cl. 2.] Service 
of summons on one partner for his co-partner 
is a good service. Lutchmejjut JDogar v. Shib* 



SEBVICE OF SUMMONS— mH»eiMf<«<l. 

narain Mnndle (1 Hyde 97) dissented from. 
Bamchandba Boss v, Snbad - vix Ap. 58 

4. Service of summons on one partner 

for Ms co-partner is not sufficient service un- 
less the service is effected at the place where 
the partnership business is carried on. 
EusTOOE Mull v, Jokeebam - xi Ap. 29 

6. Military officer— Sufficiency of ser- 
vice,'] Service of summons on a military officer 
was effected by transmitting a copy by post to 
the commanding officer at Seoundrabad, where 
the defendant was stationed, and it was re- 
turned with the defendant's acknowledgment 
endorsed on it, and with a certificate that it had 
been duly served, but there was no affidavit of 
service : service was held to be sufficiently 
proved. Harbison v, Hope - xi Ap. 4S 

6. Defendant resident in another diS' 

trict—Act X of 1869, ss. 47, 66.J In a suit for 
rent under Act X of 1869, service of summons 
on a defendant, whose abode is in another dis- 
trict, by a peon from the Court of the Collector 
of the district in ' which the suit is brought, 
instead of through the Collector of the district 
in which the defendant resides, as required by 
s. 47 of the Act, is not such an irregularity as 
vitiates the whole proceedings and renders the 
decree, and a sale in execution thereof, void. 
Per Jackbon, J.— The words in s. 66, " upon 
proof that the summons or proclami^on has 
been duly served aooording to the provisions 
of this Act," refer to the mode in which a 
summons is to be served, and not to the agency 
by which it is to be served. Mackintosh v, 
Kallt Doss Muluck - - - xi 1 

SERTIOE OF SUMMONS, FINE FOE AVOIDING, 
See Civil Pbocedube Code, s. 365. 
Witnesses. 
SEBTICE OF SUMMONS, TIMJ5 ALLOWED FOB. 
See Small Cause Coubt, Pbesidbnct 
Towns, 
seevice tenures. 

Sjc Ghatwali Tenubb. 
SESSIONS JUDGE, POWEB OF. 

See DiscuABOE OF Accused. 
False Evidence. 

JUBISDICTION OF CBIMINAL 

Coubt. 
Penal Code, s. 457. 
Beoistbation Act XX of 1866, 
a 95. 
SET-OFF. 

See Evidence, Civil Cases. 

3. Raixing issue of set-off on trial — 

Procedure.] When a defendant raises a claim 
of set-off, on the trial of that issue, he must be 
considered as plaintiff. Jaoadamba Dasi v. 
Gbob ------Ye89 

8. Act VIII of 1869, s. Ul^Cross* 

decree.] A.y by deed of snripeshgi, let cer- 
tain lands to if. to secure a snm advanced by 
him to her and interest thereon. B. covenanted 
to pay certoin dues annually to ^. On failure 
by ^., A, obtained a decree against him for 
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B^T'OTT— continued. 

tire amount. In execntion of a decree against 
B.y C, purchased Ms interest in the sum secured 
by the deed of zuripeshgi, and sued A, to re- 
cover the same. Held, that A. was entitled 
in such suit to set off the amount of the decree 
obtained by her against B. Bhagawani Kun- 
WAB V, Lala Baijkath Prasad ii A. C. 84 

4. Act VIIT of 1859, s. Ul-^Co-sharers 

— Suit for Contribution.'] In a suit brought 
against a lessee of a portion of an estate by 
one of the co-sharers for money alleged to be 
due as the plaintiff's share of arrears of rent 
for a certain period, where the claim was ad- 
mitted,--^//f, the defendant was not entitled 
to set off, under s. 121, Act VIII of 1859, 
the plaintiff's share of the Government revenue 
of the whole estate which had been paid by the 
defendant for the period for which the arrears 
of rent were alleged to be due. Held also, 
that there was no such connexion between the 
claim of the plaintiff and the counter-claim of 
the defendant as would entitle the defendant, 
as a matter of equity apart from legislative 
enactment, to a set-off. HosseinaBibi v. Smith, 

[xiii440 

6. CroM'decrecs^Aet VIII of 1859, 

«. 209.] A. and P., having obtained a decree 
for a sum of money against C. and 2>., sold 
part of their interest therein to E , who after- 
wards sold the same to F. Q. obtained a decree 
against F., and in execution attached and sold 
F, V interest in the decree obtained by A. and 

B. and B.,^ became the purchaser of the same. 
He applied for execution against C, and D, C. 
claimed to have set-off the amount of a decree 
obtained by his son I. against (7., and which 

C, alleged was held by Z benamee for him as a 
cross-decree within the meaning of s. 209 
of Act YIII of 1859. Held, that the decree 
could not be set-off. Tabachand Ghose v. 
Anand Chandra Chowdey iii A. C. 110 

6. Cross-decrees — Purchaser of decree — 

Act VIII of 1859. s. 209.] The purchaser of a 
decree held by A,, against whom B. holds a. 
cross-decree, takes it subject to a set-off on ao-* 
count of B,"s decree. Kaim Ali Jawaedab v. 
Lakhikant Chuckebbutty - i F. B. 23 

7. Purcltaser of decree — Act VllI of 

1859,.*. 209.] The purchaser of a decree 
sought to execute the decree, but was opposed 
by the judgment-debtor, who sought to set off 
two other decrees obtained by herself and her 
two sisters against the judgment-creditor. 
These decrees were obtained al^ut the date of 
the purchase, but it did not appear whether 
previously or subsequently. Held, in neither 
case could they be the subject of a set-off. 
Kasimunissa Bibi V, Hills - vi Ap. 126 

8. Act VIIIoflU9, s. 209.] Act VIII of 

1859, s. 209, which provides for the set-off of 
cross-decrees, applies only to decrees of the 
same CJourt or decrees sent to a Court for exe- 
cution. Therefore where, on application for exe- 
cution of a decree in the Court of a Principal 
Sudder Ameen, it was sought to set-off a decree 
obtained in the Judge's Court, which had not 
been sent to the Principal Sudder Ameen for 



SliU'Off— continued, 

exeoutiaii,— A^U, that s. 209, Act Till of 1S59, 
did not apply. Gibishchandba Lahubt r. 
Fakib Chand - - . Sii^. YiiL MS 

9. Cross-decrees — Act VIII of I85SI 

s. 209.] Where there were cross-decreesv and 
one of the decree-holders was, by an order of 
the Court made with the consent of both pa^ 
ties, bound in executing his decree to8et-<^ tbe 
amount of the decree against him, — hsid, that 
it would be inequitable to allow the other de> 
cree-holder to obtain execution in f oil, wittMol 
setting-off the amount decreed against him. 
Habo Sankeb Sandyal v, Taeak Ohakde4 
Bhuttachabjbk - - - iii A. a 114 I 

10. Cross-decrees — Assignment cf Decree 

--Act VIII of 1859, *. 209 — Act XX lU 
of 1861, s. 11.1 The plaintiffs obtained a 
decree against B, in the Subordinate Jndge'i 
Court. Some time afterwards B. reooYered a 
decree in the Munsif 's Court against the -g^Msn- 
tiffs. The plaintiffs thereupon applied for the 
attachment of this decree in satisfaction d 
their own against B. Before attachment, hov- 
ever, B. assigned her decree to C. On C 
trying to execute B.^s decree against Ihe plaiB- 
tiffs, they brought the present suit for a decla- 
ration of their right to have a set-off made cf 
the two decrees. Held, that such a suit woaM 
not lie. RuoHU Nunditn Rain o, Sombsai 
Panday ----- BxLim 

SETTLEMENT. 

See Covenant to Renew. 

2. Suit to set aside^Resfimption.'] In a 

suit by a person claiming certain lands whi^ 
have been resumed by the Government, the 
plaintiff is entitled, on the idlegation that he » 
the rightful owner of the lands, and that tibe 
defendant obtained a settlement by false alle- 
gations of ownership aad of ^poesesson, to m 
adjudication of his right to a settlement. It is 
not discretionary with the Collector under sodi 
circumstances to settle with any person he 
pleases for the land, nor is such settlement, if 
made, final as regards all claims. Mahomed 
IsRAiLK V. Wise - - - ziii F. B. lis 

8. Right to — Estates separately lum- 

bered."] Certain lands accreted to an estate, 
No. 667, and were temporarily seWed as a 
separate estate. No. 3148. During the cur- 
rency of this settlement, the owner sold his 
rights and interests in 667 to the plaintiff, anfl 
in 3148 to the defendants. On the expiry ol 
the temporary settlement, the plaintiff, as 
owner of the parent estate, sued to establ^ 
his right to the permanent settlement of 31 4S. 
Held, that the suit would not lie, and that the 
plaintiff had no claim to have a settlement ol 
3148. Khub Lal V, China Hazari, 

[ii A. C. SS» 

4. Powers of Revenue Boarde — Hefwrnp- 

tion — Cancelment of settlement.'] A settlement 
of a resumed lakhiraj estate being made by the 
Collector with the plaintiff '^subjeot to tiie 
orders of the Board of Revenue,** the Boani 
or the Commissioner acting under rnlfiB laid 
down by them, may cancel the settlemoiit at 
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BEnLEXEST'—wntiniied, 

any time. Hablal Tewahi v. Thb Col- 
LSGTOB OF Bhauoulpobr - - iii Ap. 88 

6. — Invalid lahhiraj — Effect (tf resitmp' 
tion and settlement of lakkiraj.'] AeaeBsment 
of revenue by Government npon invalid 
lakhiraj land after resumption, does not confer 
a new estate on the lakhirajdar, and does not 
oancel or extinguish a mokurari lease granted 
by the lakhirajdar previously to the settlement, 
and during the time he was in possession of 
the land as lakhiraj. Pratab Narayan Moo- 
KBBJEE V. Madhu Sudak Mooksbjee, vlii 197 

6. Claim to settlement after resumption — 

Peg. II of IS19^ EiB'lakhirajdar — Limitation.'^ 
Long possession gives no title to a settlement. 
Unless the party claiming a settlement has put 
forward his claim when &e lands were resumed 
and the notice has issued to parties to assert 
their claims to such settlements, and has thus 
complied with the requirements of the law. 
GoLACK Chandba Chowdhby v. Ali Mollah, 

[fiii 628 note 

7. An ex-lakhirajdar whose lands have 

been resumed by Government under Reg. II 
of 1819, has no absolute right to a setdement. 
When a party claims a right to a settlement 
as being an ex-proprietor, and his claim is 
rejected, he must, to avoid being barred by 
limitation, sue within three years for a declara- 
tion of his right Bhiku Singh v. Govbbn- 
MENT - - - vlii 629 note and ziii 119 note 

See Ebishna GHiirDRA Sandyal Chow- 
dhby r. Habish Chandba Chowdhby, 

[vlii 624 
SETTLEMENT AWARD. 

See Act XIII op 1848. 

SETTLEMENT, SUIT FOB DEGLABATION OF 
SIOHT TO PASTIGIPATION IN. 

See Limitation Act XIV op 1869, 
s. 1, CL. 12. 
PABTIEa 

SETTLEMENT. SUIT TO SET ASIDE. 

See Paetibs. 

SETTLEMENT, WIFE'S EQUITY TO. 
See Husband and Wipe. 

shabeholdebs. 

See Co-Shabbbs. 

Kabuliat, Suit pob, 

BlEkR'El&^ Blank Transfer— Cavte cf action.'] 
Shares in the National Bank were sold by the 
allottee, and a transfer in the form required by 
the articles of association of the Bank was exe- 
(jnted, but no name was inserted as transferee. 
The purchaser pledged them with the I. P. L. 
and China Bank, and deposited with them the 
blank transfer. This Bank applied to the Na- 
tional Bank without producing a letter from 
the pledgor to register their lien, and on its 
refusal sold the shares to the plaintiff and deli- 
vered to him the transfer, also in blank. The 
plaintiff inserted his own name in the transfer, 
and requested the National Bank to register 
the shares in his name. In an action against 
the National Bank to recover the price of the 



BEASES— continued, 

shares. — Atf2<^, that they were justified in re- 
fusing to register. Held also, tiiat the plaintiff 
having received back from his vendors the 
price of his shares, had no cause of action. 
Enowleb v. The National Bank op India, 

[u 0. C. 168 

SHABES IN FAMILY PBOPEBTT, SUIT TO AS- 
CEBTAIN. 

See Declabatoby'Deobsb, Suit fob. 

SHABES OF JOINT MEHAL, SEPABATION OF. 
See Sale fob Abbeabs op Revenue. 

SHEBAIT. 

See Hindu Law, Endowment. 

SHIP, ABBEST Of— Deposit of security nnth 
Marshal — Application for arrest of deposit in 
another action — Admiralty Citurtf practice of, ^ 
The ship 3f. having been arrested in an action 
promoted by the mastet of the ship /T., for 
damage caused by a collision^ in which the iV., 
with her cargo, was totally lost, deposited with 
the Marshal of the Court certain Government 
paper as security to answer the alleged 
damage, on which the M, was released. The 
cargo of the A"*, had been insured, and on 
the loss thereof the Insurance Company paid 
the amount of the policy, and instituted 
proceedings against the M. in respect of the 
loss of the cargo Held, the Court had no 
power to grant an application by the Insur- 
ance Company for the arrest of the security 
in the hands of the Marshal, so as to make it 
answerable in their action. Tbiton Ins'u- 
BANCE Company v. The Moobhill ; In re the 

MOOBHILL - - - - - XT Ap. 8 

SHIP, SALE OF. 

See Bottomby Bond-holdeb. 

SHIPMENTS— Cem^nm^n^ of goods— Bills of 
emchange — Presumption of payment of— Sale 
of goods.'] The plaintiffs in London and the 
defendant in Cadcutta had dealings, which 
consisted in the defendant shipping jute cut- 
\>\ngB and rejections to the plaintiffs in certain 
quantities, and within certain limits as to 
price, the defendant drawing bills on the 
plaintiffs in respect of such goods, which the 
plaintiffs accepted The plaintiffs alleged that 
there was an agreement between them and 
the defendant, &at in case of shipments in 
excess of the limits given by the plaintifEs, 
they should at their option receive the goods 
on their own account, or treat them as con- 
signments on account of the defendiuit, but 
the defendant denied there was any such 
arrangfement. The defendant made several 
shipments in excess of the plaintiffs* limits, 
and the plaintiffs treated them as oonsign- 
ments on the defendant's account, selling them 
on defendant's account and forwarding him 
account sUee, and drawing bills on the d^end- 
ant for any balance due to them in the trans- 
actions, which bills the defendant refused to 
pay. In an action brought by the plaintiffs 
for the balance due to them from the 
defendant in respect of the shipments which 
had been treated by the plaintiffo as oon- 
signments in the oefenduit's account, the 

88 
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defendant admitted he had sold the bills and 
received the money for them; they were 
produced by the plaintifiPs, the acceptors. Heldj 
that the bills being produced by the accep- 
tors after due date, and the defendant having 
received a notice of dishonour, and no demand 
for payment of the bills, the presumption was 
that they had been paid by the plaintiffs. In 
exercising their option of treating shipments 
in excess of their limits as on their own 
account or as consignments on account of 
the defendant, the plaintiffs were entitled 
to treat each shipment separately, and were 
not compelled to decide on an average of the 
shipments taken all together. Shearman r. 
Fleming - - - - - - t619 

8I0VATUBE OF JAILOB. 

See Pbisoneks* Testimony Act. 

SIOVATUSE, SUFFICIEHCT OF. 

See Contract. 

Will. 

SLAVDES, ACTION fO^-^ Mufjainder— Special 
damage.'] An action for slander cannot be 
brought jointly against several defendants : 
separate actions should be brought against 
each. Qucere. — Whether words implying " you 
are a drunkard, thief, cheat, and the paramour 
of your sister-in-law, you bastard,*' applied to 
a Brahmin, are actionable per se without allega- 
tion of special damage ? Nilmadhub Mooker- 
jee v. Dookeeram Khottah - zv 161 

8. An action for slander may be 

brought jointly against several defendants 
where the words spoken are not actionable 
per ««, but only become so by reason of the 
special damage, which is the result of the 
conjoint action of all the defendants. Woo- 

2EERUNNIS8A BiBEE V, MAHOMED HoSSEIN, 

[ZT 166 note 
SLAUOHTEB HOUSE. 
See Nuisance. 

SMALL CAUSE COUBT, CALCUTTA. 
See Pleader. 

Small Cause Court, Prbsi- 
DSNOT Towns. 

SHALL CAUSE COUBT, EXECUTION OF DECREE 
OF. 

See Bailment. 

Civil Procedure Code, s. 286. 

SMALL CAUSE COURT, JUDOE OF. 

See Civil Procedure Code, s. 78. 
Review. 
SMALL CAUSE COURT, JURISDICTIOV OF. 
See Attachment. 

Bills of Exchange Act. 
Contempt of Court. 
Special Appeal. 

SMALL CAUSE COURT, LAW OF. 

See Contract Act, s. 27. 

SMALL CAUSE COURT, MOFUSSIL. 

See Civil Procedure Code, b. 386. 
Prisoners* Testimony Act. 
Review. 
Special Appeal. 
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SMALL CAUSE COURT, MOFUSSIL— ^»Nitil. 

2. Juriedictum — TUU, questione ef — 

Act XLIl of I860.] PhiintifF sued defendaat 
in the Small Cause Court for damages far 
having cut down and removed trees froa 
plaintiff's land. Defendant pleaded that be 
was entitled to do so under his patta. Held, ^ 
Court had jurisdiction to try the question of 
the genuineness of the patta. Raghu Ram Bis- 
was V. Bam Chandra Dobay - Sup. Y6L Wk 

8. Mutiny Act (30 and 31 Vict,, e, 13), 

*. 99 — Camp-followers — Juritdiction if Otrtf 
Court.\ The defendant, a native <^ Indis, 
attached to the mess of a European regimait 
stationed at Sinchal, was held to come within 
the provisions of s. 2 of the Mutiny Act (30 
and 31 Vict, a 13) as being a ^ follower in or 
of Her Majesty^s Indian forces,*' and thoe- 
fore to be, by s. 99, exempt while in thit 
position from the jurisdiction of the Cfril 
Court. Nasibuddin p. Ehodabaksh, 

[ii S. V. fi 

4. Military officers.] The 99th sedaoc 

of the Mutiny Act (30 andSl Vict.,c. 13) exempd 
officers in all places in India, where any bolj 
of Her Majesty*s force may be serving*, tram. 
the jurisdiction of the CivU Courts in reaped 
of personal actions. Where the defiendaBti 
were residents of Sinchal and Jalligpahar, and 
attached to the troops stationed there, — keid. 
that they were not amenable to the joriadie' 
tion of title Small Cause Court at DarjeeliBf. 
HOSSBIN V. DiCKBNSON - - - ii S. X. fi 

6, CivU Procedum Code, e. 327 — ArK 

tration.'^ When a matter has been referred U 
arbitration without the interventaon of sbj 
Court, a Small Cause Court in the mofnssil hm 
jurisdiction to entertain an application, nn^ 
s. 327 of Act VIII of 1859, to file the awaid. 
provided it relates to a debt not exceeding tbe 
amount cognizable by such Court, mnd the 
defendant resides within its jurisdiction. Slam 

PABAMANICK O. SOJAITULLAH SHJEIKH, 

[i A. C. 43 

6. Joint bond — One of parties out ef 

jurisdiction — Act XI of 1866, *. 12.] In a suit 
brought on a bond jointly executed by the 
defendants, one of whom resided in Gaicutta, 
and the other within the jurisdiction of the 
MunsiTs Court at Alipore, — held, that it was 
cognizable by the Small Cause Court althougli 
the authority of the High Court was neceesazy 
before it was tried, and therefore, under a. 12, 
Act XI of 1865, the Munsif had no juris- 
diction to try the suit. Ehoda Baksh Mistbi 
V, Bbni Mandal - - - - vi 719 note 

7. Suit on instalment bond far n9tscmr0r 

salami.] Plaintiff sued in a Small Craae Court 
on an instahnent bond for Bs. 81. The bond 
had been executed for nazzar or Balami oon- 
temporaneously with the execution of a patta 
and kabuliat, by which the defendants agreed 
to pay the plaintiff Ba. 335 a year for two 
years, as rent for certain land. The patta 
and kabuliat had not been registered. A 
previous suit brought by the plaintiff, under 
Act Xof 1859, had been therefore dismiand. 
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SHALL OATTSE GOUBT, UOTVBSlL—contd. 

and no oral evideivce was admitted to prove 
the terms of the patta and kabuliat. Held^ 
the suit on the bond was properly cognizable 
by the Small Cause Court as a simple debt 
due under the bond. It was clearly not for 
rent, nor was it an abwab or ill^^ cess ; 
whether it was nazzar or salami was imma- 
terial DiNANATH M00KERJB£ V. DeBNATH 
MULLICK - - - - - ▼ Ap. 1 

8. Sttit for tvages,'} A suit for wages 

under Rs. 60, alleged to be due from an Euro- 
pean British subject to a native, can be tried 
in a Small Cause Court in the mofussil. 
Bamjan Beq V, Cook - - - vi Ap.^l 

9. Suit to recover money on bond and 

to declare lien on property mortgaged by 
bond,'] A suit, the object of which is n6t only 
the recovery of money due upon a bond, but 
also a declaration of the plaintiffs lien on 
the property mortgaged by the bond, is not 
cognizable by the Small Cause Court. Bam 
Nabayan Mookebjbe V, Saboda Debi, 

[▼1 Ap. 89 

10. Suit for contribution by co-sharer 

who has paid whole Government revenue.'] 
Where one of several co-sharers in an estate 
paying revenue to Government has paid the 
revenue due upon the whole estate to prevent 
it from being sold, a SmaU Cause Court has 
no jurisdiction to entertain a suit brought by 
him against the other co-sharers for contribu- 
tion. RAMBUX ChITTANGBO V, MODOOSOODUN 

Paul Chowdhry - - - Sup. Vol. 676 

11. Suit for contribution,] A Small 

Cause Court has no jurisdiction to try a suit 
for contribution. Tamizuddin Mibdha v. 
Gaffub Khan - - - - vii Ap. 40 

la. A suit for contribution, where there 

is no contract, express or implied, cannot be 
entertained by a Small Cause Court. Sbbe- 
PUTTY Boy V, LOHABAM Boy - Sup. VoL 687 

18. Suit by surety against principal for 

recovery of money paid on his account — Suit 
for contribution,] A suit by a surety for 
recovery of a sum not exceeding Bs. 500, 
which he had to pay on account of Ms princi- 
pal, is cognizable by a Small Cause Court. A 
suit for contribution is not cognizable by a 
Small Cause Court, unless there is a contract, 
express or implied, between the parties. 

ShABOO MaJEE v. NoOBAI MOLLAH ; JONSEP V. 

Sheikh Naboo ; Buabut Chundeb Dutt v. 
Dengab Gk)PE - - . Sup. VoL 691 

14. Act^XI of ISeS.s.e.— Title, questions 

of] A Small Cause Court has no jurisdiction 
to entertain a suit by a decree-holder to 
establish his judgment-debtor's title to pro- 
perty seized in execution, which has subse- 
quently been released to a claimant under 
8. 246, Act VIII of 1859, and to recover the 
value of the property from the successful 
claimant. Bam Dhun Biswas v, Eefal 
Biswas - -•- - - -iS. M. x 

16. Act X of 1859, s, lO^SuU for share 

of value of crops.] The plaintiff, as bur- 
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ghadar, to whom the defendant had sublet his 
iote land, for the purpose of raising crops of 
kalai, under a contract to share the produce 
between themselves, sought to recover from 
the defendant Bs. 7-14 as the value of his 
share of the crops which he (the defendant) 
appropriated to his own use. The defendant 
denied the existence of any such contract, 
and contended that an action of this nature 
would lie only in the Bevenue Court, and not 
in the Small Cause Court. Held, that the 
plaintiffs claim was not one for a sum exacted 
in excess of rent within the meaning of 
s. 10 of Act X of 1859, and consequently the 
suit would lie in the Small Cause Court. 
Gabibulla Pabamanick V, Fakib Mahomed 
KOLU- - - - - - iS. H.xiii 

16. Alternative relief— Act XI of 1866, 

s. 6.] In a suit by A., asking that B. might be 
ordered to fill up an excavation or to pay him 
Bs. 25 as damages for the same, it appeared 
that there was no ground for the first relief 
sought. Held, the suit was cognizable by the 
Court of Small Causes. Nanda Kumab Ban- 
ebjee v, Ishan Chandba Banebjeb, 

[i A. C. 91 

17. Execution of decree.] S. 19, Act XI 

of 1865, provides merely for cases in which the 
party in whose favor a decree is given applies 
for immediate execution, either against the 
person or against the moveable property of the 
debtor. Ai^onymous Case - Sup. VoL 886 

18. Act X/d/ 1865, ss. 19 and 20— JSTw^— 

Moveable property.] Hute are not ** moveable 
properfT** within &e meaniug of Act XI of 
1866. Baj Chandba Bose v. Dhabmachak- 
DBA Boss - - ii A. G. 77, viii 610 note 

BoHiNi Kant Ghosb v, Mahabhabat Nag, 

[▼iii 614 note 

19. Sale in execittion of decree of Sm^ll 

Cause Court —Right of purchaser.] A hut is 
not " moveable property*' within the meaning 
of s. 19 of Act XI of 1865. A Small Cause 
Court has no jurisdiction to sell a hut. A pur- 
chaser of a hut sold by a Small Cause Court in 
execution of a decree acquires no title to it. 
Nattu Miah v. Nand Bani viii F. B. 608 

Contra, Kasi Chandba Dutt v. Jadunath 
Chuckebbutty*- - - - Yiii 612 note 

20. Growing crops.] Growing crops are 

<< immoveable property," and execution of a 
decree of a SmaU Cause Court cannot be had 
against them under s. 19 of Act XI of 1865, 
QoPAL Chandba Biswas v. Bakjan Sibdab, 

[Y194 

21. Thatch.] Suit to recover a thatch 

of a value less than Bs. 500 must be brought in 
the SmaU Cause Court. A thatch, especiaUy 
when severed from the house, is moveable pro- 
perty. Bajeumab Mookebjbe v, Pbannath 
Mookebjeb - - - - Tii Ap. 41 

22. Act XT 0/1865, *. 21— Aiw trials 

Procedure.] A defendant desiring a new trial 
of a case decreed a^nst him in a SmaU Cause 
Court must deposit in Court the amount of the 
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decree passed against him and coeto, at the 
time of giving notioe of his intention to 
apply for the new triaL A subsequent deposit, 
though made within seyen days from the 
date of the decision, will not entitle the party 
to ask for a new trial. Semhle. — ^The " next 
sitting of the Court" mentioned in s. 21, Act 
XI of 1866, refers to the next sitting after 
the decision complained of ; and the words 
" within the period of seven days from the date 
of the decision " apply to cases in which the 
sittings of the Small Cause Court are not held 
oonsecutively by reason of the same Judge 
being the Judge of more than one Court. 
Kailas ChamdbaSannbl 0, DowLAT Sheikh, 

[v Ap. fi7 

88. Act XI 0/1866, *. 22^Ile/erenoe to 

Hl^h CoHft — New trials application for — Act 
X of 1867, s, 1.] When the judgment of a 
Small Cause Court is called in question by one 
of the parties on a point of law, such as that 
damages have been assessed on a wrong prin- 
ciple, his proper couree is to apply for a new 
trial. The facts not being disputed, the Judge 
may grant a new trial as to what amount of 
damages were sustained ; and in determining 
that question, he may alter his opinion as to the 
principle on which damages ought to be 
assessed, and upon the new trial assess them on 
the proper principle. A question of law arising 
on an application for a new trial, is a question 
l^hich may be referred to the High Court for 
its opinion as a question within the meaning 
of s- 1, Act X of 1867, arising at any point 
in the proceedings previous to Uie hearing of 
a suit. The hearing in a new trial is a hear- 
ing within Act XI of 1866, s. 22. An 
application for a new trial is a point in the 
proceedings previous to the hearing. Iban 
Chandra SiNa v. Haban Sibdab, ill A G. 13ff 

84. Under s. 22 of Act XI of 1866, only 

questions which arise in the trial of a suit, and 
not questions which arise on an application 
for execution, can be referred by the Small 
Cause Court to the High Court. Anand 
Chandba Mazumdab V, Oobabdhan Khan, 

[Sup. Vol. 467 

See also Bank of Bengal tw Ctirrie, where 
the Court refused to entertain the questions 
relating to the execution of the decree in 
the case referred and to priorities of certain 
decree-holders who were not before the Court, 

[iii A. G. 896 

SMALL CAUSE GOUBT, PEESIDEVG7 TOWirS— 
Mules of pleading — Limitation.'] Per Pbacook, 
C. J., and Norman, J. — It is competent for a 
Judge of the Court of Small Causes, of his own 
motion, to notice the point of limitation, and 
to decide a case upon that issue, such issue not 
having been raised by the defendant. Per 
Markby, J. — It is not competent for such Judge 
to raise thin point, and decide the case thereon, 
after the case of both parties is closed. Lapse 
of time does not oust the jurisdiction of the 
Court Paynb v. Conbtablb - i 0. C. 49 



SICALL CAUSE GOUBT, PBESIOEVGT TOWIS— 

continued, 

8. Jurisdiction — Registration Act (XX 

vf 1866), ss, 62 and 63.] Small Cause Courts in 
Uie Presidency towns have no jurisdiction to 
entertain petitions and make decrees under the 
provisions of ss. 62 and 63, Act XX of 1866. 
In the matter of Act XX op 1866 and nr 

THE MATTER OF NiL KAMAL BANBRJBB V, 

Madhusudan Chowdry - - vi 177 

8. Second new trialj] It is competent 

to the Judges of the Calcutta Small Cause 
Court to grant a second new trial o| the same 
case. PuRBON Chund Golacha v. Kajooram, 

4. Rules of practice — Rule 3 — Act IX of 

1860, s. 26 — Tune for service of summons 
— Short date summons,'] Under s. 26 of Act IX 
of 1850, the time for service of summons on a 
defendant sued in the Small Cause Court must 
in all cases be fixed by the rules for regulating 
the practice of the Court; consequently the 
Court has no power, under the 3rd rule of 
Practice, to order service of summons on a 
defendant at any time before trial. The last 
six words of that rule are ultra vires, 
Bhairabdan Bamchand v. Basbantlal 
Bhaqat - - - - - ix26d 

6. Act IX of 1850, s. 2%— Act XXVI of 

1864, *. 2 — Sftm added to legal clavn for 
purpose of giving jurisdiction.] A plaintiff 
cannot give jurisdiction to the Small Cause 
Court by adding to his clai n sums which he 
could not, under any circumstances, be entitled 
to recover. Sikhur Chund v. Sooringmull dis- 
tinguished. BONOMALLY NAWN V. CAMPBELL, 

[xl08 

6. Act IX of 1860, ss. 58, SS— Goods and 

Cliattels — Moveable, property — TUed huts.] 
Tiled huts are not " goods and chattels" with- 
in the meaning of s. 68, Act IX of 1860, and 
therefore cannot be t^en in execution under 
that section. Where tiled huts had been 
seized under a decree of the Small Cause Court, 
and a third party interpleaded under s. 88 of 
Act IX of 1860, and claimed the huts, held, 
that the Court having no power to seize the 
huts was right in dismissing the claip. Kally- 
PBBSAUD Sing t:. Hoolab Chund - x P. B. 448 

7. Refereruse to High Court— Giving 

instructions to Counsel — Attorney — Letter* 
Patent^ cl, 10.] Giving instructions to Coun- 
sel in references from the Smidl Cause Court 
is acting for the suitor within cl. 10 of the Let- 
ters Patent of the High Court, and can only 
be done by an Attorney of the Court. Mobak 
V. Dewan Au Sirang - - - viii 418 

8. Act XXVIof 1864, s, T—Re^heaHng 

of case on new trial by two Judges.] Where 
a case has been heard by a single Judge of the 
Small Cause Court, and a new trial has been 
applied for, and the case has been re-heard by 
two Judges, the Court is bound, under s. 7, 
Act XXVI of 1864, to refer the case for the 
opinion of the High Court if requested to do so 
by either party to the suit, though the Judges 
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eontimted. continued. 



do not entertain any donbt or differ in opinion, 
Madhab Chandba Rxtdab v. Ambit Sinq 
Nabayak Sino ; Ambit Sing Nabatan Sing 
V. Maduab Chandba Budab - - T 111 

9. Act IX of 1860, *. 55, and Act 

XXVI of 1864, 8. ^-'Procedure.'] The Small 
Cause Court Acta (IX of 1850 and XXVI of 
1864) form one procedure, and the High Court 
can therefore exercise, in cases referred under 
8. 55 of Act IX of 1850, the extended powers 
given to it by s. 8 of Act XXVI of 1864. Mia 
Khan v. Bibi Bibuan - - - - t 500 

10. Costs^Act XXVIoflSeAyS. 8— iV<i»- 

appearance of parties at whose request ease is 
referred— Deposit of secnritv.'] Where a case 
had been referred from the Small Cause Court 
for the opinion of the High Court, at the re- 
quest of the plaintiffs, and they neither de- 
posited any security for the costs of the refer- 
ence, nor appeared in the High Court, — held^ 
the case was not properly before the Court, 
and an application for costs by the defendant, 
who did not appear, was therefore refused. 
Bajkumab Pabamanik v. Stbwabt ▼ Ap. 2d 

11. Where a case had been referred 

from the Small Cause Court for the opinion of 
the High Court, at the request of the plaintiffs, 
and they neither deposited any security for 
the cost of the reference, nor appeared in the 
High Court, — Held^ the defendants, who ap- 
peared, were entitled to judgment and to an 
order that the plaintiffs should pay the costs 
of reference and other expenses connected 
therewith. Dissent v. Justices of the Peace 
FOB THE Town of Calcutta - - t Ap. 24 

12. Deposit of security for costs — Act 

XXVI of 1864. *. 8.] A case should not be 
referred to the High Court by a Judge of the 
Small Cause Court, udMI security has been de- 
posited in accordance with s. 8, Act XXVI of 
1864, by the party against whom the judgment 
has be^ given. If such party do not deposit 
the security *' forthwith," he must be taken to 
submit to Uie judgment of the Small Cause 
Court. Where, however, a case was sent up 
without security for costs being deposited, and 
before the case was heard the plaintiffs ten- 
dered a sum as security, which the Judge re- 
fused to accept as being too late, the High 
Court, on the sum being deposited, and it ap- 
pearing that the defendant woidd not be pre- 
judiced by such a course, allowed the case to 
be heaid. FobnAbo v, Bamnabain Sookdeb, 

[ziT 180 

18. Case rrferred at request of party — 

Nonappearance if stick party before High 
C-ourt — Costs,\ When a case is referred by the 
Small Cause Court for the opinion of the High 
Court, at the request of one of the parties, and 
such party does not appear in the High Court, 
the decision must be given against him, 
whether security has been given for the costs 
of tiie referenoe and the amount of the judg- 
ment or not, and he must pay the costs of the 
reference. Williamson 99, Abab Ismail 
Khan- - - - — -, -ii4l6 



14. Act XXVI of 1864, s, 7-^Appliea* 

tion to Small Cavse Court for new trial-^ttdg* 
m&nt contingent on opinion ef High Court,'] 
The decision of a Small Cause Court rejecting 
an application for a new triad, but making 
such rejection contingent upon the opinion of 
the High Court, is not such a judgment as can 
be referred under s. 7, Act XXVI of 1864. 
Hall v. Joakim - - - - - zii 84 

See also Mackintosh v. Gill zii 87 

SHALL CAUSE COURT, "BJ^dOOlSi'^Estahluhn 
ment of— Act XXI of 1863— ^c^ XI of 1865, 
Local Oovenitnent.'] Act XXI of 1863, after 
establishing Recorders' Courts in British Bur- 
mah, and fixing the limits of their jurisdiction, 
enacts by s. 10 that, " save as in this Act pro- 
vided, no Court other than the Recorder's 
Court shall have or exercise any civil j nrisdiction 
whatever within the limits for the time being 
fixed as aforesaid." Act XI of 1866, after de- 
claring that the words "Local Government" 
should denote " the person authorized to ad- 
minister the Executive Government in such 
part," enacts, by s. 3, that the Local Govern- 
ment may, with the previous sanction of the 
Governor-General in Council, constitute Courts 
of Small Causes under that Act at any place 
within the territories under such Government. 
By s. 3 the Judge of such Small Cause Court 
was to be appointed by the Local Gk>vemment^ 
Act XI .of 1865 does not repeal s. 10 of Aot 
XXI of 1863. By notification dated 1st Sep- 
tember, 1869, the Governor-General appointed 
a Judge of the Small Cause Court at Rangoon^ 
extended the provisions of Act III of 1864 to 
British Burmah, and invested the Chief Com- 
missioner of British Burm^ with the powers 
conferred on a Local Government by that Act. 
By notification of 2nd October, 1869, the Go- 
vernor-General in Council sanctioned the estab- 
lishment of a Court of Small Causes in Ran- 
goon under s. 3, Act XI of 1865, extended the 
jurisdiction of the said Court to an amount 
not exceeding Rs 1 ,000, and notified that the 
territorial jurisdiction would be oo-extensive 
with that of the existing Sinall Cause Court 
jurisdiction of the Recorder's Court at Ran- 
goon. Held, that the Small Cause Court at 
Rangoon so established was properly constitut- 
ed. There is nothing to show that the words 
"Local Government," as used in Act XI of 
1866, were intended to include a Oiief Commis- 
sioner. Ko Shoay Doon v. Shoay Gan, 

[YilOe 
SNAKE CHASKEBS, DEATH CAUSED BT. 
See MuBDBB. 

SOLICITOB, DUTT OP — Attorney and olicTtt,] 
It is the duty of a solicitor, who has once under- 
taken a cause, to carry it to a oonolusion. In 
BE A Solicitor - - It p. c. 29 

This was an observation made in some 
remarks addressed by the Judicial Commit- 
tee to a BoHcitor who, having obtained a 
final order in an appeal, had abstained from 
carrying that order to its proper termination. 
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It was intimated subseqaently that it was 
not intended to have any judicial anthoritrjr, 
being only a personal admonition addressed to 
the solicitor and having reference to the pecu- 
liar circumstances of his case - iv P. C. 61 

80LITAB7 GONFIirEMENT— P«i»a2 Code, s. 74.] 
Solitary confinement must not be imposed for 
the whole term of a person's imprisonment. 
Under s. 74 of the Penal Code, it is to be 
imposed at intervals. In thb matter of 
Nyan Suk Metheb - - - iii A. Or. 40 

SOMAJ, BREACH OF A6BEEMEVT TO JOIIT. 
See Contract. 

80MAJ, EXCLUSION FBOM. 

See Declaratory Decree, Suit for. 

SPECIAL APPEAL. 

See Appellate Court, objection 

TAKEN FOR THE FIRST TIME. 

Issues. 

Privy Council, Practice of. 

Review. 

• 8. Power of High Court — Ground for 

admitting appeal after delay.'] It is competent 
to the High Court in special appeal to look into 
the grounds which a Judge has given for ad- 
mitting an appeal after the lapse of the pre- 
scribed time. On appeal to the High Court 
against the decree of a subordinate Court, 
every thing which preceded that decree as an 
act of Court, is open to revision. Mowri Bewa 
0. SuRBNDRA Natu Roy - - ii A. G. 184 

8. Grounds of special appeal, form of] 

The grounds of special appeal must not be 
vague and indistinct, conveying no information 
to the respondent what the point of law is that 
he has to meet. Nand Kishor Das v. Ram 
Kalp Roy - - - - - vi Ap. 49 

4. Jurisdiction of Small Cause Court — 

Act XIoflSQby s. 6 — Suit for mesne profits — 
Act XXlIIof 1861, *. 27.] In a suit brought 
in the Sudder Ameen*s Court for Rs. 133 for 
mesne profits, it was objected on special appeal 
that, under s. 27, Act XXIII of 1861, no special 
appeal would lie, the suit being cognizable by 
the Small Cause Court. Held, it being merely a 
suit for mesne profits and no question of right 
or title arising in it, it was a suit for damages 
within s. 6, Act XI of 1865, and therefore cog- 
nieable by the Small Cause Court. Ram Pyari 

DEBI V, DiNANATH MOOKERJEB U S. V. xiii 

5. Smt for recovery of money stolen 

from Court.'] A sum of money was stolen from 
the Judge's Court of Tippera while A. was the 
Nazir. A. paid the amount to Government, 
and died, leaving B, his heir. B. sued Govern- 
ment for recovery of the amount paid by A., 
on the ground that as there was no negligence 
of A,, and as the amount was under the custody 
of the guards of Government, at the time of 
the theft, A. was not responsible for the loss 
thereof. Held, the suit was cognizable by a 
Small Cause Court, and therefore, under 
8. 27, Act XXIII of 1861, no special appeal 
lay to the High Court Collector of Tip- 
pera V, Mafizunnissa Bibi - - iv Ap. 46 
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6, Suit for damages for assauU.I No 

suit for damages occasioned by personal injury 
will lie in the Small Cause Courts, unless actual 
pecuniary loss has resulted from such injury to 
the plantiff. When there is no such pecuniary 
loss, the suit for damages will lie in the ordi- 
nary CivU Courts, and a special appeal will lie 
to the High Court, although the damages 
claimed are below Rs. 500. Ali Bukbh v. 
Sheikh Samiruddin - - - iv A. C. 81 

7. — Suit for defamation of eharaeterj] 
Suits for defamation of character, where tliere 
has not been any actual pecuniary loss, are 
not, under cL 3, s. 6, Act XI of 1865, cog- 
nizable by the Small Cause Courts, and there- 
fore in such a suit a special appeal will lie 
under Act XXIII of 1861, s. 27. B^aisab 
Chandra Chuckerbutty v, Mahendra 
Chandra Chuckerbutty - - iv Ap. 59 

8. Suit for money paid as eweess of rent.'] 

In a suit for recovery of a sum of money le« 
than Rs. 600, as money paid in excess of rent 
due, — held, ^at the suit being cognizable by 
the Court of Small Causes under s. 6, Act XI 
of 1865, no special appeal lay to the High 
Court. SibSahaya Sukul v. Birchandra 
JuBARAJ - - - - -iiA.C. ITS 

d. Suit by widow to recover sum taien 

from deceased.] The widow and heiress of a 
deceased person sued the defendants to recover 
personal property, valued at Rs. 200, said to 
have been te^en by them from deceased in his 
lifetime. Held, that a special appeal was 
barred by s. 27, Act XXIII of 1861. Kapahi 
Bewa v. Keshram Euch - - ii Ap. 88 

10. Suit to recover a share of maliliana,] 

A suit to recover a share of malikana, whic£ 
the defendant had realized from the Collector, 
is a suit for recovery of a sum of money which 
has been taken away by the defendants to the 
damage of the plaintiff, and is therefore 
cognizable by the Small Cause Court; and 
under s. 27, Act XXIII of 1861, no special 
appeal lies from a judgment passed in appeal 
in such a suit. Lasmani Debia v. Mahommbd 
Hafezulla - - - - - iii Ap. 08 

11. Small Cause Court— Jurisdiction 

Award] When the subject-matter of an 
award is as to its nature and value cognizable 
by a Court of Small Causes, no special appeal 
will lie to the High Court against the decree 
of an ordinary Civil Court in respect of such 
award. Banu v. Narayan Sahu - iv i^. 8S 

IS. Decree for land under a compromise 

in a suit cognizable by a Small Cause Court,] 
In a suit for recovery of a sum of money below 
Rs. 500, the parties entered into a compromise, 
whereby the defendant made over a certain 
piece of land in lieu of the money claimed, 
and a decree was passed accordingly. In 
execution of the decree, disputes arose between 
the parties. Upon special appeal by the judg- 
ment-debtor to the High Court, held that, 
under s. 27, Act XXIII of 1861, no special 
appeal lay to the High Court Talan Bibt r. 
'"bnu Bibi - - - - -viApSS 
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Id. Suit cogfmahle hy Small Cause 

Court — Injury to reptitation,'^ The defend- 
ant charged the plaintiff with plotting to 
murder hun, and the case came before the 
Mag^trate, and was dismissed. The plaintiff 
then sued in the Munsif 's Ck)art for damages 
on account of the injury *' to his reputation 
and pain of body and mind " caused by the 
malidouB prosecution, and laid the dam- 
ages at Us. 100. A special appeal to the 
]£gh Court was dismissed on the ground that 
it was a suit cognizable by a Small Cause 
Court Nadiab Chand Roy v. Baieant 
Nath MI88BB - - - iv A. C. 88 note 

14. The defendant laid a charge of 

assault against the plaintiff before the Magis- 
trate, and the charge was heard and dismis^ad. 
The plaintiff then brought a suit for damages 
occasioned to his reputation by the false and 
malieious charge, laying l^e damages at 
Bs. 150 : but no actual pecuniary loss in conse- 
quence of the charge was alleged. Held, that 
it was not a suit cognizable by the Small 
Cause Court, and therefore a special appeal 
would lie. Pbanebishna BAMEBJEsr. Nadiab 
Chand Chattbbjee - - iv A. C. 86 note 

16. Act VIII cf 1869, s. ^m—Act XLIl 

qf 1860— ^c* XXIII of 1861, m. 27 and 44.] 
No special appeal lies in a suit of a nature 
cognizable by a Small Cause Court, although 
the suit may have been instituted before Act 
XXIII of 1861 came into operation. SoOBJO 

COOMAB SUBMA BOY «. KBISHT9 COOMAB 
Chowdhby - - - xii p. B 224 

16. -^— Order in execution of decree.'] No 
special appeal lies from a regular appeal from 
an order made in execution of a decree passed 
in a suit of a nature cognizable by a Small 
Cause Court, though the suit was instituted 
before the passing of Act XLII of 1860. 
Goea Chand Misseb v, Baja Boyeanto 
Narain Singh - - - lii P. B. 261 

17. Order in eae&ution of decree — Act 

XXIIIoflS6hes.ll and i^—Aet VIII of IS69, 
98. 267, 269, and 372.] A special appeal will lie 
from an order passed on appeal in relation to 
the execution of a decree. Mahomed Hossein 
V. Afzul Ali _ _ - Sup. Vol. Ap. 1 

18. Appeal heard ex parte.] A special 

appeal lies from a regular appeal heard 
ex parte, ^JlSla, Chaud Ghosb v, Anakd 
Chandra Chowdhby - - ii A. C. 110 

19. Order tmder *. 267, Act VIII of 

1869.] ^No special appeal will lie from the 
decision affirming or reversing an order under 
8. 267, Act VIII of 1869, confirming a sale. 
Jaceson J., dissented. Kooldbep Nabain 
SiNQ V. LucEHUN SiNO - - Sup. Vol. 917 

20. Suit for arrears of rent^Beng, Act 

VIII of 1869, *. 102.] 2>. a 5., the zemindar, 
brought a suit against B., a ryot, for recovery 
of arrears of rent valued below Bs. 100, to 
which N, C» A,, who claimed under a mokiurari 
title, was made a party under s. 73, Act VIII 
of 1869. Hie Munsif passed a decree in 



SPEOIAL i^VllkL^-eontinued, 

favoir of the plaintiff. On appeal by N. C, A., 
which was heard and decided by the Subor- 
dinate Judge, on reference by the District 
Judge, the decree of the first Court was 
reversed, and the suit dismissed. JEfeldt a 
special appeal lay to the High Court Dayal 
Chand Sahoy V. Nabin Chandra Adhieabi, 

[▼ill 180 
IswAB Chundba Sen v, Bepin Behabi Boy, 

[viii 188 note 

21. Beng. Act VIII of 1869, s. 102.] 

In suits for recovery of rent below Bs. 100, a 
special appeal lies to the High Court from 
the decision in appetJ by a Subordinate Judge. 
Mahomed Mukoob Mea v. Jybuneb, z Ap. 29 

22. In a suit for arrears of rent below 

Bs. 100, an appeal lies to the High Court fix)m 
a decree passed in appeal by an Additional 
Judge. Noboeisto Eoondoo t>. Nazib Ma- 
homed Sheieh - - - z Ap. 80 

28. Order finding proceedings to enforce 

decree not bond fide-- Act XI V of 1869, *. 20.1 
The question as to whether proceedings which 
had been taken to execute a decree had been 
taken honSi^Me to keep alive such decree, is a 
question of fact, and no special appeal lies 
from an order finding that the proceedings 
taken were bond fide. Bhuban Mohan 
Chattopadhya v. Saudamini Debi, V Ap. 69 

24. . Question of fact — Proceeding to 

enforce decree— Act XIV of 1869, *. 20.] The 
question whether the action of the judgment- 
creditor taken in execution of his decree is 
a proceeding taken to enforce the decree 
within the meaning of s. 20, Act XIV of 
1869, is a question of fact for the decision of 
the Courts below, and not one of law on which 
to bring a special appeal to the High Court. 
Ibshad Ali v. Badhu Shah - - ziii Ap. 1 

26. Question of fact — Finding on m- 

dence.] The finding of a fact by tiie lower 
Appellate Court upon evidence, a portion of 
which was inadmissible, is not such a finding 
of fact as cannot be interfered with in special 
appeal. GuBU Das Dey v, Sambhunath 
Chuoeebbutty - - - iii A. C. 268 

26. Bight of may— Question of fact] In 

suits to enforce a right of way, the question 
whether the plaintiff has a right of way or not, 
is a question of fact to be determined by the 
evidence he produces of user. Where, on the 
evidence the Judge found the plaintiff had 
not a right of way, — held^ there was no error 
of law which gave the plaintiff a right to a 
special appeaL Mahomed Ali v, Juoal Bam 
Chandba - - - - V Ap. 84 

27. Finding offact'-Gh'ound of special 

appeal.] A finding of fact arrived at upon 
reasons purely speculative amounts to a mis- 
trial, which can be set aside by the High Court 
in special appeaL Mahomed Aizaddi Shaha 
V, Shaffi Mulla - - _ viii 26 

28. Finding of fact— Ground of special 

appeal.] A finding of a fact by the lower 
Appellate Court was set aside on special 
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SPECIAL APPEAL— <M?}ili»ifM2. 

i^peal, and the case was remanded on the 
irround that the Jndgre assumed a state of 
things in favor of the defendant whioh the 
defendant had not urged, and which was con- 
tradictory to his case, and because the finding 
of the Judge was opposed to a proper inference 
which arose from such facts. Subbeswab 
GHOSEr. Choto Abizollah Mandal, viii Ap. 78 

29. Interegt on decree, discretion of Court 

in allowing, '\ The Court executing a decree 
has a discretion in allowing interest, which 
will not be interfered with in special appeal 

PABB8 NaTH MUKUOPADHYA V. KI8TOMOHAN 

Saha - - - - - - iii Ap. 106 

80. Special appeal allowed, and case 

remanded for re-trial, where the lower Appel- 
late Court had drawn conclusions from the 
evidence not warranted by law or reason, and 
had failed to try a material issue in the case. 
Mahabah Sheikh «. Nakowbi Das Mahal- 
dab - - - - - - Til Ap. 17 

81. Error in law ^Evidence.'] The in- 
vestigation of a case upon a portion of tiie 
evidence, excluding the other portion under a 
mistaken impression that it was not legal 
evidence but conjecture, is an investigation 
erroneous in law, and is likely to produce an 
error in the decision of the case on its merits. 
The mode in which evidence is to be dealt 
with discussed. Hathuba Pandet «. Ram 
BUCHA Tewabi - - - iii A. C. 108 

88. Error in lam— Omission to direct 

local investigation,'] It is not an error in law 
in the investigation of a case where the Courts 
below do not direct a local investigation of their 
own motion when they are not asked by the 
parties to do so. Macdonald r. Munab 
EOT ------ Sup. Vol. 858 

88. Improper mode of dealing Ttith evi- 

dence~~Remand.\ On special appeal it ap- 
pearing that the Judge had dealt with the 
evidence in the case in an improper manner, 
it was pointed out where he had committed 
errors, and the case was remanded that he 
might pasq a fresh decision upon it. Ram 
Das Saha v, Man Mahini Dasi - vii Ap. 4 

SPECIAL APPEAL, OBDEB BEFUSIEG TO 
ADMIT. 

See Review. 
SPECIAL DAMAGE, ALLEGATION OF. 

See Slandeb. 
SPECIAL LEAVE TO APPEAL. 

See Pbivy Council, Pbacticb of. 
SPECIFIC APPBOPBIATIOV. 

See Insolvency. 

SPECIFIC PEBFOBMANCE. 
See Champerty. 
Contract. 

Evidence, Parol Evidence. 
Reoistbation Act XX op 1866, 

88. 83 AND Si. 

Yendob and Pubchaseb. 
8. -^— Contract — Agreement,"] The plain- 
tiff lent defendant Rs. 20,000, and received 



SPECIFIC PERFOBMAVCE-HriHi^tfMl. 

a document in the following terms : — *^ On 
demand we promise to pay 8. V. Mutu Ramen 
Chettj and C. T. A. Chiniah Chettj the sum 
of rupees twenty thousand, value received. 
Memo. For the above promissory note, 
the g^rant of the dockyard and offices to be 
deposited in three days, and a proper agree- 
ment drawn out. The time of credit to be 
one year or eighteen months, the interest at 
Rs. 1-10 per cent, per mensem." In a suit to 
compel specific performance and for damages 
for breach of the agreement contained in the 
above memo., held, that the memo, contained 
an agreement of which a Court of Equity 
would grant specific performance, had not 
defendant rendered specific performance im- 
possible. Cubbie V, MUTU Ramen Chetty, 

[iu A. C. 18« 

3. Contract — Failure to register — Un^ 

registered doowment.] The plaintiff contracted 
with the defendant for the purchase of a 
piece of land, and paid him part of the pur- 
chase-money, it being agreed that the balance 
should be paid after registration of the bill 
of sale. The defendant kept tiie document 
with him, but failed to get it registered. In 
a suit by the plaintiff to enforce specific per- 
formance, held, the suit would lie. Tbipuba 
SuNDABi V, Rasik Chandba Kanungui, 

fvi Ap. 184 

See Rahmatullav. Sabiutulla Kagchi, 

[i F. B. 68 

TuLSi Sahu V, Mahadeo Das - 11 A C. 105 

Fati Chand Sahu v. Lilahbeb Sing 
Das - - - - -ixP. C. 48S 

Pbabhubam Hazba v. Robinson, iii Ap. 49 

4. Contract for sale of land by JReceiver — 

Misdescription — Purchaser having personal 
knowledge — Title to land between high and 
low-water inark.] The defendant, who for 
twelve years had occupied land as tenant, 
purchased the land at a sale by the Receiver, 
but refused to complete the purchase on the 
ground of material misdescription in the 
advertisment of sale ; in that a road and ghat, 
comprised within the boundaries mentioned 
in tne advertisement, were not the property 
of the parties whose land the Receiver pur- 
ported ix) sell, and also that, to maJ^e up the 
quantity of land as stated in the advertise- 
ment, viz,, twenty bigas by estimation, land 
lying beween high and low- water mark had 
been taken into calculation. The owners of 
the property sold having brought a suit 
against the defendant for specific performance, 
the defendant contended that &e Receiver 
was a necessary party to the suit, and that 
the sale had been rescinded by a statement 
of the Receiver that he would forfeit the 
deposit in the event of the defendant not 
carrying out his contract. In support of his 
objection to quantity, the defendant relied on 
a Collectorate chitta as showing that the area 
of the land sold was only 9 bigas, 8 kataa, 
10} chittaks ; the same chitta, however, in 
giving the eastern boundary of the property, 
deeoribed it as lying '* on the west of the 
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SPECIFIC TERTOiaULlSCi-^ontinued, 

low-water of the OsngB,*' Held, that there 
had been no reeoission of the contract ; that 
the plaintiffs, being owners of the land down 
to low- water mark, were entitled to all sub- 
sequent accretions, and were, therefore, entitled 
to include in their measurement all land down 
to low- water mark ; and, haying regard to 
the fact that the defendant waa personally 
acquainted with the property sold, it was not 
open to him to repudiate the contract on the 
ground of misdescription. The plaintiifs 
were entitled, therefore, to a decree for speci- 
fic performance. Ganqadhab Sibkab n. 
Kasinath Biswas - - - - iz 1S8 

SPLITTING CAUSE OF ACTION. 

See Civil Pbocbdubk Code, s. 7. 

C0-SHAB£BS. 

STAMP. 

See Appellate Coubt. 
CouBT Fees Act. 
Valuation op Suit. 

%. Act X of 1862. *. U—Traiirfer of 

tenure — Admissibility in evidence.'] The transfer 
of an under-tenure, endorsed upon the back of 
the tenant's patta, Is not admissible in eyldence, 
unless it be stamped as though it were a sepa- 
rate deed. Tetai Abom v. Gaqai Guba 
Chawa - - - - - iiiAp. 30 

8. Act X of 1862, *. n-^InsufficienP 

stamp.'] S. 17 of Act X of 1862 only applies to 
the reception of documents under s. 15, which 
have been insufficiently stamped, not to docu- 
ments on which there is no stamp. Such 
documents should not be received at all. Lalji 
Singh v. Stad Akbam Seb - - iii A. C. 235 

4. Intent i/m to evade Stamp Laws.] A 

bond executed between a plaintiff who sued 
upon it and the defendants, contained the 
following clause : ** And inasmuch as we (the 
defendants) are urgently in want of money, 
and are unable to procure a stamp at the mo- 
ment, we have executed the bond on plain 
paper. Should it be necessary for you (plain- 
tiff) to bring a suit against us, whatever 
penalty you may have to pay shaiU be made 
gooa by us, with interest." The Small Cause 
Court Judge, before whom the case was tried, 
considered the above clause in the bond to be 
evidence of an intention between the parties 
to avoid the Stamp Laws, and refused to re- 
ceive evidence to the contrary. He also refused 
to admit the bond in evidence. Held^ on 
reference to the High Court, that the clause 
in question did not amount to an agreement to 
evade the Stamp Laws. The Judge might 
have inferred from it that it was the inteDtion 
of the parties to evade the Stamp Laws, but in 
that case he should have heard evidence to the 
contrary. Sashi Bhusan Banebjbe r. Taba- 
CHAND Kab - - - - iii A. C. 820 

6. Act X<j/1862, s. 22— Promissory note 

— hiterest.] A promissory note is sufficiently 
stamped, if the stamp covers the principal sum 
named in the note, without reference to the 
interest. Gomez v Young ~ - ii 0. C. 166 



STAMP— continned. 

6. Promissory note-^AdmissiHlity in ivU 

dence.] A, B., by an instrument in writin^f^ 
dated 6th August, promised to pay C. 2>., ** on 
demand," Rs. 4,310-13-3. In the margin of the 
instrument was written '* due 30th August," 
and annexed to A. B.^s signature was the fol- 
lowing memo. :— " The sum of Rs. 4,310-12-6 
only, forty-five days from the 6th of August." 
Held, that the instrument was properly stamp- 
ed as a promissory note payable on demand, 
and ought to have been admitted in evidence. 
Per Peacock, C J. — A promissory note payable 
on demand ought to be stamped as such, not- 
withstanding there may be a collateral agree* 
ment between the parties that the holder will 
not present it for a given time, or if paid on 
demand that the maker shall be entitled to 

discount. CUANDBAKANT MOOKEBJEB O. 

Kabtikohaban Chaile - - - V 103 

7. Act X of 1862, *. 60, ol. 2^Jtiri8diO' 

tion of (Collector — Offence under Criminal Pro- 
cedure Code {Act XXV of 1861), ss. 169, 171.] 
An application was made to a Collector under 
s. 60, cL 2, Act X of 1862, to replace a damaged 
stamp by a new one. As it appeared that the 
stamp had been tampered with for fraudulent 
purposes, the Collector made over the parties to 
the Magistrate for trial. Held, that the docu- 
ment not having been given in evidence in 
any proceeding in Court, the Collector was not 
bound to proceed under ss. 169, 171 of the 
Criminal Proceedure Code. Queen v. Goub 
Mohan Sen - - - - iii A. Cr. 

8. Act Xfl/1862, Sch. A, art. iS^Sanad 

to gomasta to collect rents.] A sanad which 
authorizes a gomasta to collect rents, and to sue 
for them, requires to be stamped. Such a sanad 
requires a 4-rupee stamp under art. 43, Sch. A 
of Act X of 1862 Baqhu Nandan Thakub 
V. Ramchaban Kapali - - i F. B. 65 

9. Act XXVI of n&l-^Act X of 1869, 

s. 26, petition under.] An application under 
8. 26, Act X of 1859, for the assistance of t^e 
Collector in ejecting a ryot, is not a suit ; and 
therefore the Revenue Courts should receive 
such petitions engrossed on a stamp paper of 
the value of eight annas. Pyabi Mohan 
MooKEBJBE r. EiNA Bbwa - - il A. G. 226 

10. Act XXVI of 1867, Sch, B, aH.U, 

note^ Plaint.] The object of the note to 
art 11, Sch. B of Act XXVI of 1867 was to 
prevent appeals only where the question merely 
related to the amount of stamp to be impressed 
upon the plaint, Collectob of Sylhet v. 
Kali Kumab Dutt - - - Tii P. B. 668 

Contra, Madhusudan Chuckebbutty V, 
Rymani Dasi - - - - vii 664 note 

11. Application under Act VIII of 1859, 

s. 230.] A. had been dispossessed of certain 
land, in execution of a decree, which B. had 
obtained in a suit against C. under s. 16, Act 
XIV of 1859. A, applied under s. 230, Act 
VIII of 1859, to recover the land. Held, no 
stamp was necessary on A.'s application. 
Bbahma Mayi Dbbi v. Barkat Sirdab, 

[iv P. B. 04 
39 
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STAMP — continued. 

12. Plaint — Ingttfficient Hamp.'] There 

is no illegality in the reception of a plaint 
engrossed on insufficient stamp paper, if the 
full amount of the stamp duty has been paid 
at the time. Gobind Kumab Chowdhby v. 
Habqopal Nag - - - - iii Ap. 72 

13. Act XVI II of ISQd-^Imvfficiency of 

ttampA The Civil Court is authorized, under 
Act XVIII of 1 869, to receive the proper amount 
of stamp which should have been affixed on a 
plaintiff's patta under the law in force when 
it was executed. Mahomed Kijah v. Collbc- 
TOB OP Chittagong - - - Ti Ap. 117 

14. Act XVIII of 1869, *. 28 — 

Promusoi-y note — AdmixxiHlity in etndence.'] 
In a suit brought on the following document, 
dated 25th October, 1869 :— *' Whereas I, 
defendant, have borrowed Bs. 1,500 from 
you without interest without a bond, hence 
I declare that I shall repay, on or before 
16th Falgun, the whole amount as one sum 
and take back this chitta: should I fail to 
repay the amount in question on the above 
date, I will pay interest on^ the same,'* — 
it was objected that the document being un- 
stamped under s. 3, Act X of 1862, the Stamp 
Act in force at the date of its execution, it was 
inadmissible in evidence; and it was contended 
for the plaintiff that it was admissible on pay- 
ment of the penalty. The Judge applied s. 28, 
Act XVIII of 1869, and held he had no power 
to receive it on payment of the penalty. Held. 
the Judge was bound to comply with Act XVIII 
of 1869, and was therefore right in refusing to 
receive the document. Held aUo, the docu- 
ment was a promissory note within s. 28, Act 
XVIII of 1869. Nandan Misseb v. Chattkb 
Bati - - - - - - ziii Ap. 88 

16. Act XVIII of 1869, Sch. I and 

Sch. 11^ cl. 2— 'Bond for payment of moi^y.'\ 
The plaintiffs drafted the following letter, 
dated 5th June. 1871, and sent it to the 
defendant for signature : — ''I have this day 
sold to you 600 to 700 cases of first quality 
of hogs' lard of my manufacture and mark, 
at Rs. 43 per case of eight tins of ten seers 
each, or two bazar maunds nett, as usual, 
delivery to be given and taken in all twelve 
months, as it is prepared, by instalments of 
forty to sixty cases at a time from my manu- 
factory, commencing from this day. Cash on 
delivery of each lot. I engage not to sell 
any hogs' lard to any party besides your- 
selves, nor to make any shipments during the 
term of this contract without first obtaining 
your consent in writing, or I will render 
myself liable to yourselves to a penalty of 
Rs. 5,000 by way of liquidated damages, 
without prejudice to your other rights. 
Should I fail to deliver the hogs' lard to you 
according to this contract, and should you fail 
to take delivery in any month of any of tiie 
instalments of hogs' lard when ready and after 
I have given you notice in writing, you must 
render yourselves similarly liable to a penalty 



of Rs. 6,000 as and by way of liquidated dam- 
ages." This letter was signed by the defend- 
ant, and, as the plaintiffs alleged, formed the 
contract between them. The letter bore » 
stamp of one anna. In an action for a breach 
of the contract, it was tendered in evidence 
by the plaintiffs, and objection was taken to it 
that it was insufficiently stamped, that it re- 
quired an ad valorem stamp as being a bond 
for the payment of money under Act XVIII 
of 1869, Sch, I. Held^ it was a document 
which required an eight-anna stamp only 
under cl. 11 of Sch. II of the Act, and the 
document was admitted on payment of the 
stamp and penalty. Robebt and Chabbiol 
V. Shibcobe - - - - - vii 610 

16. Befund of ttamp duty — Hemand.^ 

Held by the majority of lie Court (Loch, J., 
dissenting, and Campbell, J., doubting), where 
an appeal is remanded in part, the appellant is 
entitled to a return of a proportionate part 
of the stamp duty paid by him. In the 

MATTEB OF THE PETITION OF DoOBGA I>AS8 
DUTT _ _ ^ _ _ Sup. Vol. 611 

In be Pbosunno Chundeb Roy Chowdby, 

[zi 372 note 

17. Compromise pending appeal.^ No 

refund of stamp duty can be allowed when 
a suit is compromised pending the hearing 
of an appeal preferred. Land Mobtgage 
Bank of India, v. Mehtus - - iv Ap. 96 

In be Abdul Hamed Chowdby, 

[iv Ap. 06 note 

18. Refund of exeeM of stamp-duty — 

Court Fees Act (VII of 1870), ss. 13, 14, and 
15.] llie plaintiff brought a suit for declara- 
tion of his maliki right over a certain patni 
tenure, and he alleged that the defendants 
had executed a hiba in his favor in considera- 
tion of a diamond ring worth Rs. 80,000. He 
valued his suit at Rs. 5,600, being twenty 
times the malikana of Rs. 280, to which the 
petitioner alleged he was entitled. The Subor- 
dinate Judge held that the plaintiff was bound 
to value his suit at Rs. 30,000, the consideration 
mentioned in the hibanama. The plaintiff 
paid the deficiency, and his suit was ultimately 
dismissed. The plaintiff appealed to the High 
Court, and valued his appeal at Rs. 6,600, which 
valuation was accepteSi by the High Court 
On an application by the plaintiff for a certir 
ficate authorizing him to receive back from 
the Collector the excess of stamp-duty paid 
by him, held^ that the Court had no power to 
grant it, its power being limited to cases speci- 
fied in ss. 13, 14. and 16 of the Court Fees Act ; 
but that there is nothing in the law prevent- 
ing the Government from refunding any 
amount which they may think the plaintiff 
was improperly ordered to pay. In the 

MATTEB of THE PETITION OF ZOYNOODEEN 

H OSSEIN Khan - - - - xi 870 



STAMP FEES, BIOHT OF 
REGOYEB. 

See Paupbe Suit. 
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STATUTE, OONSTRTTCTION OF. 
See Limitation. 

Madras Rkos. XXV asd XXXI 
OF 1802. 

STATUTE, PBOUULOATIOH OF. 
See Onus Pbobandi. 

STATUTE OP FRAUDS. 

See EviDENCB, Parol Evidence. 

29 Car, II., o. 3, *. 4 — 21 Geo. 
70, *. 17 — Hindn defendant,'] The 
section of the Statute of Frauds 
does not apply to suits in which the defend- 
ant is a Hindu. Nekbam Jemadab v. 

ISWABIPRASAD PAOHUBI - - - V 648 

8. 29 Car. II, e, 8, *. 4 — 21 Geo, HI, 

e. 70, 8. 17 — Contract of guarantee,'] A con- 
tract of ^arantee is a *' matter of contract 
and dealing " within the terms of s. 4 of 21 
Geo. Ill, c. 70, and therefore such a contract 
made by a Hindu is not affected by s. 4 of the 
Statute of Frauds. Jagadamba Dasi v, Gbob, 

[▼689 
STATUTE OF FRAUDS, SUFFICIEHCT OF SI6- 

HATUSE UNDER. 

See Contract. 

STATUTE 48 ELIZ., e. 4. 
See Will. , 

STATUTE 8 JAC. I, c. 7.] Statute 3 Jac. I, c. 7, 
has not been extended to India. Wilkinson v. 
Abbas Sibkab - - > - iii 0. C. 96 

STATUTE 29 GAR. II, e. 8. 

See Statute op Frauds. 
, 0. 7. 

See Lord's Day Act. 

STATUTE 81 CAR. II, e. 2. 

See Habeas Corpus. 

STATUTE 8 ANNE, e. 14. 

See Landlord and Tenant. 

STATUTE 7 WILL. Ill, e. 8, 8. 6. 

iStftf Waging Wab against the 
Queen. 

STATUTE 21 GEO. Ill, e. 70, s. 8. 
See Mandamus. 

, B. 17. 

See Guarantee. 

Contract Act, s. 27. 
Statute of Frauds. 
STATUTE 66 GEO. Ill, e. 100. 
See Habeas Corpus. 

STATUTE 4 GEO. IV, o. 81. 

See Jurisdiction of Criminal 
Court. 

STATUTE 2 & 8 WILL. IV, c. 71. 
See Prescription. 

STATUTE 7 WILL, IV AND 1 VICT., o. 85, 8. 2. 

See Offence committed on the 
High Seas. 

STATUTE 1 VICT., e. 26, s. 9. 
See Will. 

STATUTE 6 & 6 VICT., o. 100. 

See Copyright of Ornamental De- 
sign. 



STATUTE 6 & 7 VICT., o. 65. 

See Copyright of Ornamental De- 
sign. 

STATUTE 11 ft 12 VICT., c. 21. 
See Insolvency. 
Insolvent Act. 

STATUTE 18 ft 14 VICT., c. 104. 

See Copyright of Ornamental De- 
sign. 

STATUTE 14 ft 16 VICT., c. 19, «. 6. 

iS^tf Offence committed on the 
High Seas. 
STATUTE 21 ft 22 VICT., c. 70. 

See CoPYBiGHT OF Obnamental De- 
sign. 

STATUTE 24 VICT., c. 10. 

See Jurisdiction, Admiralty. 
STATUTE J^4 ft 26 VICT., c. 67. 

See Indian Councils' Act. 
Jurisdiction of Criminal 
Court. 



, c. 104, g. 9. 

See Jurisdiction of Civil Court. 

, 8. 16. 

See Appeal to Privy Council. 
Land Acquisition Act. 
Review. 

Superintendence of High 
Court. 

STATUTE 26 VICT., c. 24. 

See Jurisdiction, Admiralty. 
STATUTE 80 ft 81 VICT., c. 18, s. 99. 

See Small Cause Court, Mofussil, 
STATUTE 82 ft 88 VICT., c. 71. 

See Insolvent Act, s. 40. 
STATUTORT POWERS. 

See Railway Company. 
Zemindar, Duty of. 
STRIDHAN. 

See Hindu Law, Stridhan. 

STRIKING OFF EXECUTION PROCEEDINGS. 
See Attachment. 

Limitation Act XIV of 1859, 
8. 20. 

SUBDIVISION OP DISTRICT. 

See Beng. Act VI of 1862, s. 19. 
SUBORDINATE JUDGE. 

See Beng. Act VIII of 1869, s. 102. 
SUBSISTENCE MONET — Act VIII of 1859 

M. 276, 278 DUtcharge of debtor.] A 

prisoner was arrested on Augnst 4th, and 
committed to prison on the evening of the 
same day. Before his committal, the execu- 
tion-creditor paid into the hands of the jailor 
a sum sufficient for his subsistence-money for 
27 days, at the established rate of 4 annas 
per day. On the 6th Augrust, a writ of habeas 
corpus was applied for to bring the prisoner 
up, and on the 6th a further sum of 4 annas 
was paid to the jailor to cover any deficiency 
in the former payment. Held, %hB.t the re- 
quirements of 8. 276, Act VIII of 1859, had 
not been fulfilled, and that the prisoner was 
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SUBSISTENCE UOmX-^ontinusd, 

entitled to his discharge under s. 278. Dutt v. 
Cornelius - - - - - ▼ Ap. 79 

2. On the 30th of September, the plain- 
tiff, a detaining creditor, paid to the jailor of 
the Calcutta jail subsisteuce-monej for 80 days, 
for a prisoner confined at the suit of tiie 
plaintiff, the jailor then having a balance of 
4 annas over from the subsistence-money for 
September, ffeld, a sufficient compliance with 
8. 276 of Act VIII of 1859. Haladhab Dky 
V. Ambika Chaban Boss - - ▼ Ap. 80 

SUCCESSION. 

See Hindu Law, Inhebitanob. 

SUCCESSION, DEED ALTEBING COUBSE OF, 
BT HINDU LAW. 

See Compbomisb. 

SUCCESSION ACT, ss. 2 and 8— il/V'fM^.] The 
definitions of * minor' and 'minority 'in the 
Indian Succession Act do not apply to cases in 
which a person enters into a contract on his 
own behalf, and not in any representatiye 
character under that Act. Sultan Chand d. 
Smyth - - - - - ~zii858 

, 8. 4. 

See DivoBCE Acrr, s. 56. 
Husband and Wipe. 

2. Married woman, tiabUity of— Sepa- 
rate estate — Restraint on anticipation — Hus- 
band and wife — Married Women^s Property 
Act {III of 1874), s. 8.] In a suit against 
a husband and wife, and the trustees of the 
wife's marriage settlement, on two joint and 
several promissory notes given by the husband 
and wife after their marriage, bub before the 
passing of the Married Women's Property Act 
(III of 1874), the plaintiff sought to render 
liable property settled on the marriage upon 
the wife for her separate use without power 
of anticipation. The marriage was contracted 
after the passing of the Indian Succession Act. 
Held, that s. 4 of that Act did not prevent 
the operation of the clause in the marriage 
settlement in restraint of antioipation. Held 
further, that s. 8 of the Married Women's Pro- 
perty Act, 1874 does not apply to contracts 
made before the passing of the Act. Seinble 
per Couch, CJ. — If the contract had been 
made after that Act came into operation, the 
plaintiff would have had a remedy against 
the wife's separate estate notwithstanding the 
clause restraining antioipation. Petebs o. 
Manuk ------' xiii888 

, «. 60. 

See Will. 

, «. 180. 

See Pbobate. 

, «. 182, 

See Pbobate. 

, 88. 212, 218. 

See Lbttrbs op Administbation. 

,8.224. 

See ILLEGITIMACT. 
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SUCCESSION kU^—eoHtinued, 

, 8. 287 — Exemplification of will — 

Probate — Order to prodn<se testamentary pa- 
per.'] The testator died in Calcutta, leaving* 
a will, whereof he appointed A., B., C, ^ i>., 
executors. 2>., the mother of the testator, had 
carried on business in partnership with the 
testator in Calcutta, and a considerable por- 
tion of the testator's estate was in India. A. 
renounced probate, and the will was proved in. 
England by B. ^ C, who sent their agents in 
Calcutta an exemplification of the will for 
the purpose of obtaining a grant of probate 
or letters of administration to the estate in 
India. In an application by B, for an order 
directing the agents to bring the exempli- 
fication into Court with a view to obtaining 
probate thereof,— ^m?^, that the exemplifica- 
tion was an instrument which the Court 
would order to be produced under s. 237, 
Indian Succession Act. In be the goods of 
Newton - - - - - viii Ap. 76 

,8.242. 

See Pbobate. 

, 8. 282 — Decree, satisfaction of — Exe- 

cidor — Administrator.] Where a person ob- 
tains a decree against an executor or adminis- 
trator, he is entitled to have his decree satis- 
fied out of the assets of the deceased, and 
8. 282 of the Indian Succession Act does not 
interfere with that right. Nilkomul Shaw 
V. Reed --.---- xH 887 

, 8. 881. 

See Will. 

SUCCESSION TO BAJ. 

See Hindu Law, Custom. 
Judgment in bem. 

SUCCESSIVE MINOBITIES. 

See Limitation Reg. Ill of 1793. 

SUDRAS. 

See Hindu Law, Adoption. 
Hindu Law, Habriage. 

SUIT. 

See Act X of 1869, ss. 28 and 145. 

SUIT AGAINST JUSTICES FOR DAMAGE IH 
REPAIRING DRAINS. 

See Beno. Act VI op 1863. 

SUIT AGAINST MUNICIPAL COMMISSIONERS 
FOR POSSESSION OF LAND. 

See Bbnq. Act III of 1864. 

SUIT BT DECREE-HOLDER TO DECLARE PRO- 
PERTY LIABLE TO ATTACHMENT. 

See Limitation Act XTV of 1869, 
8.20. 

SUIT FOR BALANCE OF ACCOUNT BT ZEMIN- 
DAR AGAINST MANAGER OF TWO ESTATES. 
See Cause of Action. 

SUIT FOR DECLARATION OF RIGHT TO SHARE 
IN THE PRODUCE OF TREES. 

See JuBiSDicTioN OF Civil Coubt. 

SUIT FOB DECLARATION OF TRUSTS OF A 
TEMPLE. 

See Act XX of 1868. 
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SUIT FOB LAID. 

See Civil Pbooeduee Code, s. 5. 
Letters Patent, cl. 12. 
SUIT FOB POSSESSION ON DEGLABATION OF 
TITLE. 

See Jurisdiction op Civil Court. 

SUIT FOB SHABE OF FEES BECEIVED B7 
HINDU PBIEST. 

See Jurisdiction op Civil Court. 
SUIT FOB SHABE OF A DEBT. 

See Parties. 

SUIT FOB TUBN OF WOBSHIP OF IDOL. 

See Limitation Act XIV of 1869, 

S. 1, CL. 16. 
SUIT IN PEBSONAU. 

See Letters Patent, cl. 12. 

SUIT ON BEHALF OF A DECEASED LUNATIC'S 
ESTATE — Manager appointed by Court of 
Warde — Partiee.] One X., in December, 1867, 
undertook by a security bond to be answerable 
to the Court of Wards for any default in the 
payment of rent which might be made by S. 
in performing the stipulation of a certain lease 
made to 8, M.^ described as manager under the 
Court of Wards of the estate of B., a lunatic, 
deceased, brought a suit on the bond against S. 
and his brother. Held^ the defendants were not 
liable. The suit was not properly framed. The 
suit should have been brought, as to arrears 
accruing due during the lifetime of B.^ by his 
personal representative; and as to arrears 
accruing due after B.'e death, by the successor 
of JB. M. not being in either position was not 
entitled to sue. Mahomed Abdul Hyb v. 
Lunjebt Singh - - - - ziii Ap. 14 

SUIT ON DECBEE OF SMALL CAUSE COUBT. 
See Costs. 

2. In a suit to recover Rs. 777, due on a 

decree of the Small Cause Court, which decree 
had been obtained by tiie plaintiff against 
the defendant as executor of the estate of one 
12., deceased, the defendant had appeared in the 
Small Cause Court and had denied assets of 
the deceased, and the decree was wholly unsatis- 
fied as appeared from the certificate of the 
First Judge. The plaintiff proved by the evi- 
dence of the defendant himself that he was in 
possession of immoveable property of the de- 
ceased out of which the decree could be satis- 
fied. The plaint prayed that the defendant, as 
executor, might be ordered to pay the amount 
with interest and costs, and if he should 
deny assets, then for administration of the 
estate of the deceased. The defendant did not 
enter appearance The Court granted a decree 
for the amount with int^est and costs 
No. 1 ; in default of payment for six months 
from date of decree the estate to be adminis- 
tered in due course. Modoosoodun Paul v. 
Dotal Chand Mullick - - z Ap. 85 

SUIT TO CLOSE DOOBS OB WINDOWS. 

See Jurisdiction op Civil Court. 
Trespass. 

SUIT TO CLOSE NEW BOAD AND OPEN OLD ONE. 
See Jurisdiction op Civil Court 
Onus Probandi. 



SUIT TO EJECT B70T8. 

See Jurisdiction op Civil €ouet. 

SUIT TO BECOVEB MONET PAID B7 MOBT- 
6A6EE TO PBEVENT SALE. 

See Money had and Received. 

SUIT TO SET ASIDE DEED. 

See Court Fees Act. 

Declaratory Decree, Suit for. 

SUIT UNDEB Bs. 600. 

See Bills op Exchange Act. 

SUMMABT DECISION. 

See Limitation Act XIV of 1859, 
s. 22. 

SUMMABT PBOCEDUBE. 

See Act XL op 1868. 

Bills op Exchange Act. 

SUMMABT SUIT, INEFFECTUAL PB0CEEDIN6S 
IN. 

See Limitation Reg. VII op 1799. 

SUMMABT SUIT, SUIT TO ENFOBCE DECBEE 
IN. 

See Jurisdiction op Civil Court. 
SUMMABT TBIAL, APPEAL FBOM. 

iS^c Criminal Procedure Act (X of 
1872) ss. 222, 230. 
SUMMING UP EVIDENCE. 

See Charge to Jury. 
Assessors. 

SUMMONS. 

See Service op Summons. 
Witnesses. 

2. Grant of tecond tnmmons — DUcretion 

of Judge—Practice-'Rule 12 of High Court Rules^ 
\et May^ 1876 — Lacliee^^ A Judge has, uuder 
Rule 12 of the Rules of 1st May, 1876, discre- 
tion as to granting a second summons, and is 
bound to enquire into the circumstances under 
which it is applied for ; and when there has 
been great and unexplained laches, he should 
refuse it. Unless such discretion is olearlj 
shown to have been improperly exercised, the 
Court will not interfere on appeal ; but, under 
the circumstances of this case, the Court on 
appeal, finding there was no definite rule of 
practice as to the time within which a second 
summons might be applied for, allowed a 
second summons to issue. Gourchurn Soor 
t?. Peary Lall Paul - - - xt Ap. 12 

SUMMONS BOOK OF SMALL CAUSE COUBT. 
See Evidence, Civil Cases. 

SUMMONS TO ATTEND TAXATION. 

See Taxation op Bill op Costs. 
SUNDAT,TIME EZPIBINGON. 

See Limitation. 
Review. 

SUNDAT, TBIAL ON. 
See Holiday. 

SUNDEBBUNS BOUNDABT — B^g, /// qf 
1828, #. 13.] S. 13, Vj&g. in of 1828, was in- 
tended to make provision for the immediate 
settlement of the limits of the Snnderbuns ; 
hence it fixed peremptorily a period after 
which the d^oaaroatiion of tiioee liniitB, made 
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STTHDEBBUVS BOTJUDARY-^continv^. 
by the Special Ck)mmi88ioiieT to thai end ap- 
pointed, should be final. No person can come 
in after that period (namely, three months 
from the date of the Commissioner's proceed- 
ing fixing boundary) pleading infancy or 
other ground for re-opening the question of 
boundary, since the geographical boundary 
line was necessarily to be one and the same 
for all tiie world Even within the period of 
limitation allowed, no one could be heard to 
object to the line, unless he declared and offer- 
ed proof that at the time of the survey he 
was in the occupation of a definite quantity 
of land cleared and under cultivation within 
tiie line. After the line had once become final, 
no party could be heard to say that even culti- 
vated lands within it were part of his settled 
zemindary. Baradakant Rot v. The Gom- 

MI8SI0NBB OF THE SUNDBBBUNS - U P. 0. 88 

SUPEEIVTEKDEITGE OF HIGH COURT. 
See Act XXIII of 1861, s. 36. 
Bond. 
Land Acquisition Act. 

8. 24 and 26 Vict, o, 104, *. l^^Execn- 

tion proceeding* — Ritual of party to attend as 
witness,'] A Principal Sudder Ameen ordered 
the attendance as a witness of a i)erson seeking 
by his vakeel to enforce the execution of a de- 
cree, and on his refusal to attend, sent him to 
the Magistrate. On an application to have the 
order set aside, a Division Bench of the High 
Gourt was of opinion that, under the circum- 
stances, the order of the Principal Sudder 
Ameen was arbitrary, vexatious, and unne- 
cessary ; but being doubtful, in the absence of 
any provision in the Civil Procedure Gode, of 
its powers of interference under the Gharter, 
referred the point to a Full Bench. Held, that 
the Principal Sudder Ameen had power to 
make the order, and that the High Gourt 
ought not to interfere with it. In the mat- 
ter of the Petition of Jankee Bullub 
Sen _ - - - - Sup. Vol. 716 

8. 2iand 26 Vict., o. 140, # IB—Remedy 

by regular suit.l S, was adjudicated an insol- 
vent in the Insolvent Gourt, Calcutta. Jl. there- 
upon deposited in the Gourt at Shahabad a sum 
for which 5. had obtained a decree against 
him. This decree had been attached by T. 
under a decree obtained by him against S.j and 
they applied to the Shahabad Gourt for satis- 
faction of their decree out of the money depo- 
sited by 12. The Official Assignee opposed the 
application, which was gnmted. The Official 
Assignee petitioned the High Gourt to inter- 
fere under s. 16, 24 and 26 Vict., o. 104, but 
the Gourt refused to interfere, on the ground 
that there was a remedy by suit for injunction 
and application for a preliminary order under 
8. 92, Act YIII of 1869. In be Milleb, 

[iv A. C. 72 note 

4. 24 and 26 Viet, e. 140, s. 15— Court 

acting without jurisdiction — Error in law."] 
The interference of the High Gourt under 
8. 16y 24 and 26 Vict., o. 104, should be confined 
to oases in which the lower Gourt has acted 



SUPEBIVTENDEHCE OF HIGH CGUKS-^contd, 

without jurisdiction, or has improperly de- 
clined jurisdiction, and should not be extended 
to cases in which the Gourt, though competent 
in respect of the subject-matter, has misoon.- 
ceived the law in deciding a case. Ik bs 
Kasinath Rot Ghowdbt - ~ vii 146 nota 

6. Denial of jurisdiction — Act X of 

1859, s. 77.] A. sued B., a ryot, for arrears of 
rent. C. was added as a party under s. 77, 
Act X of 1869. The Gollector in appeal 
refused to try O claim under s. 77, because 
she had not produced her title-deeds. Held^ 
that the refusal to try C's claim by the Gollec- 
tor was a denial of jurisdiction on his part, 
and the High Gourt sent back the case to 
the Gollector for trial of C* claim. In the 
hattbb of the Petition of Nabsib Jak, 

[vii 144 

a. 24 and 26 Vict, o. 104, s. 15— Order 

by Judge of High Court in iti Original Crimi* 
nal Jurisdiction.'] Where an application was 
made to the Judge sitting on the Original Side 
of the High Gourt to transfer a case ^m Patna 
in the exercise of the extraordinary jurisdic- 
tion of the High Gourt, and the application was 
adjourned, and an order made calling on the 
Government to show cause why it should not 
be removed, the High Gourt on the Appellate 
Side, on a petition setting forth that the order 
was without jurisdiction, as the rules of the 
High Gourt had appointed a particular Bench 
to hear cases from Patna, refused to interfere. 
In be Govebnment of Benoal; Queen t?. 
Ameeb Khan - - - - vii 244 note 

7. A Judge of the High Gourt, making 

an order in the Original Griminal Jurisdiction 
of the Gourt, is not a Gourt subject to the con- 
trol of the High Gourt under s. 16, 24 and 26 
Vict , c 104. In be Govebnment of Bengal; 
Queen v, Ameeb Khan - - vii 260 note 

8. 24 and 26 Vict., c. 104, *. 15— Re- 

corder of Moulmein—Act XXI of 1863, **. 16 
and IJ-- Suspension of pleader,] The High 
Gourt nas, under s. 16 of 24 and 26 Vict., 
c. 104, general superintendence over the Gourtof 
the Recorder of Moulmein, established under 
Act XXI of 1863. An order passed by the Re- 
corder of Moulmein under s 16 or 17 of Act 
XXI of 1863, granting or withdrawing a licence 
to practise as a plei^er in the Small Gause 
Gourts of Moulmein, is an exercise of power 
which comes under the superintendence of the 
High Gourt. In the matteb of Thomson, 

[vil80 

9. 24 and 25 Tict, o. 104, s, 15— Wusal 

of order of confirmation of sale — Error in law.] 
A certified purchaser of property sold in exe- 
cution of a decree applied to tiie Judge for an 
order of confirmation of sale, and was refused. 
Held, that the High Gourt had no power to in- 
terfere with the Judge's decision, even though 
erroneous on a point of law, upon a matter 
entirely within his jurisdiction, and from 
which there is no appeaL In the matteb 
OF the Petition of Dubga Ghaban Sibkab, 

[ii A. C. 105 
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10. 24 and 25 Vict,, e, 104, #. 15—^- 

in^p, admission qfj after prescribed time.'] The 
High Court refused to interfere with the order 
of a Court gpranting' a review of ite judgment, 
although the application for review was not 
made until three years after the date of the 
decree, the party who preferred the application 
for the review having satisfied such lower Court 
of the existence of just and reasonable cause 
for his not having preferred his application 
for review within ninety days. Ajonnissa 
BiBEE V, SUBJA Kant Achabji ii A. C. 181 

11. The lower Appellate Court admitted 

a petition for review of its judgment after a 
lapse of ninety days from the date of the deci- 
sion without recording that just and reason- 
able cause for the delay had been shown. On 
an application under s. 1 5 of the Charter Act 
to the High Court to set aside the order of the 
lower Court, on the ground that that Court had 
no jurisdiction to entertain an application for 
review after a lapse of ninety days without 
recording that there was just and reasonable 
cause for the delay, the High Court refused 
to interfere. Asrafannissa Beoum v. Syad 
Inaet Hossein - - - - v816 

12. 24 at^ 25 Vict., o. 104, s. 15— claim, 

order on."] A claim was disallowed to certain 
property which had been attached in execution 
of a decree. The property was sold ; and after 
satisfaction of tiie decree, it was ordered that 
the surplus proceeds should be rateably distri- 
buted among other judgment-creditors who 
had subsequently attached. On the applica- 
tion of the unsuccessful claimant again pre- 
ferring his claim to the property, the Principal 
Sudder Ameen made another order, setting 
aside the previous order for distribution so 
far as it affected some of the creditors. Held, 
that the Principal Sudder Ameen had no juris- 
diction to m^e the latter order. The High 
Court would, therefore, interfere to set it 
aside under its general power of superintend- 
ence. In the matteb op the Petition op 
Dhisaj Mahtab Chand Bahadur, 

[U A. C. 217 

18. 24 and 26 Vict,, c. 104, *. 15.— Act 

VIll of 1869, s. 230.] Whether or not an 
appeal lies from the decision of a lower Court 
rejecting an application by a party other than 
a defendant, under s. 230, Act VIII of 
1869, disputing the right of the decree-holder 
to dispossess him, the High Court may, under 
the 16 th section of the Charter, compel the 
lower Court to exercise its jurisdiction. Qo- 
Incknarain Dutt v. Bistooprea Dossee, 1 W. R. 
140, referred to and questioned. Colleotob 
of Boqea V, Krishna Indra Roy, ii A. C. 801 

14. Revival of suit— Act X of 1859, 

ss, 64, 66, and 68.] A suit for arrears of rent 
was dismissed by the Deputy Collector for 
default under s. 64, Act X of 1869. Thereupon 
a fresh suit was brought by the same plaintiff 
for the recovery of the said arrears, and a 
decree was obtained. On appeal, the Judge 
xBversed the decision of the Deput»y Collector, and 



dismissed the suit. The plaintiff then applied 
under s. 68, Act X of 1869, for revival of the 
former suit, but the Deputy Collector rejected 
the application. On appeal, the Judge held 
that the suit might be revived, and remanded 
the case for trial. The High Court, under its 
general power of superintendence, set aside 
the order of the Judge as passed without juris- 
diction, holding that, although the Deputy Col- 
lector had formerly struck off the case under 
8. 64, yet it was in fact an order under 
s. 66, and therefore under s. 68, Act X of 1869, 
no appeal lay to the Judge. Mir Habib 
Sobhan v. Mahendra Nath Roy - ii Ap. 8S 

16. Appeal, delay in filing — Act X of 

1859, s. 25.] The High Court, under its gener^ 
power of superintendence, set aside an order 
of a lower Appellate Court admitting an ap- 
peal filed beyond time, on the ground ttiat the 
lower Appellate Court had no jurisdiction to 
entertain an appeal passed by the Collector 
under s. 25. Act X of 1859. Amra Nashya 
V, Gag AN Shutar - - ~ ii Ap. 86 

16. 24 and 26 Vict., o. 104, s, 15— Order 

of Collector giving possession, reversal of."] 
Where a Collector, having passed an order for 
possession of a certain tenure in favor of the 
applicant on his purchase thereof at a salo 
for arrears, reversed such order at the instance 
of an objector who had already purchased the 
same at a sale under Beng. Act YIII of 1866, 
for arrears of rent due upon it, and had been 
put in possession, the High Court refused to 
exercise its powers under s. 16 of the Charter 
Act. Narayani Dayi Debi v, Chandi 
Charan Chowdhry - - - iii Ap. 65 

17. 24 and 25 Vict,, c, 104, #. 16--i2<f- 

fusal to entertain suit hy Court from which 
there is an appeal.] "When a Court, subject 
to the appellate jurisdiction of the High Court, 
refuses to entertain a suit over which it has 
jurisdiction, the High Court may, under its 
general power of superintendence, order the 
Court below to entertain such suit, notwith- 
standing that no appeal would lie to the High 
Court from the decree in such suit. Hardayal 
Man DAL v, Tirthanand Thakur ivAp. 188 

18. 24 and 25 Vict,, c. 104, *. 15 — i2<?- 

fiisal of original Court to entertain application 
for review ^Befusal of leave to sue in formd 
pauperis.] Under s. 1 5 of 24 and 25 Vict., c. 104, 
the High Court set aside an order of a Court of 
original jurisdiction, refusing to entertain an 
application to review an order refusing a peti- 
tion for leave to sue in form d pauperis, on the 
ground that the Court had no jurisdiction to 
entertain it. In the matter op the Peti- 
tion OF Umasundari Debi - - v Ap. 29 

19. Interference hy High Court in case 

cognizable by Small Cause Court — Act XXIII 
of 1861, s, 27.] In a suit cognizable by the 
Small Cause Court, and in which no special 
appeal lies to the High Court under s. 27, 
Act XXIII of 1861, the High Court exercised 
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SUPEBINTEVDEHOE OF HIGH OOVm-^ontd, 

its extraordinary powers and dismissed the 
suit. Dhiraj Mahtab Chund Bahadub 
V, Shagob Kundu - - - - V Ap. 91 

20. 24 and 26 Vict., e. 104, #. IB—Act 

VIII of 1869, 8, 119— JE» parte decree. '^ Judg- 
ment was passed ex parte against a defendant 
who had not appeared. The defendant failed 
to show cause for setting aside the judgment 
under 8. 119 of ActVIIIof 1859. Henow applied 
to the High Court under s. 16 of 24 and 26 Vict., 
o. 104, to set aside a portion of the decree as 
having been passed without jusisdiction. The 
Court refused to interfere. In the matteb op 
THE Petition of Leslie - - - z 68 

21. Act V <j/1861, s. n^Order of execu- 
tive nature,'] The High Court, while consider- 
ing that an order by a Magistrate professing 
to act under s. 17 of Act V of 1861 was illegal, 
refused to interfere, on the ground that the 
order was one of an executive nature. In the 

MATTEB OP THE PETITION OP ROHOMAN SlB- 
KAB - - - - - - -xAp. 4 

23. 24 # 26 Vict., c. 104, #. IB^arotim- 

etancee disentitling party to relief] A party 
applying to the High Court for relief under s. 16 
of 24 and 26 Vict., c. 104, must clearly show 
that he has not contributed by his own conduct 
to his being placed in the position he finds 
himself in. A decree for possession with 
wasilatof certain lands appertaining to an 
indigo concern was obtained in a suit against 
D. as manager on behalf of G. M. <$• Co., the 
proprietors of the concern, although no member 
of O. M. 4* Co. was living when the suit was 
instituted. In execution of this decree the 
plaintiff obtained possession of the lands. The 
executors of J/., the last surviving member of 
O, M. 4* Co., having subsequently assigned the 
concern to A,, who also took upon himself the 
dena-paona, the plaintiff applied under s. 210 to 
execute the decree against A. in respect of 
wasilat ; and two successive notices under 
8. 216 were issued to JL. to show cause why the 
decree should not be executed against him. 
A. being a(d vised that the suit was a nullity, 
and that, under no circumstances, could execu- 
tion be had against him as heir or legal re- 
presentative of any of the judgment-debtors, 
neglected to appear, and certain property be- 
longfing to him was sold in execution of the 
decree without opposition on his part, and the 
sale having been duly confirmed, the purchaser, 
who was also the decree-holder, was put into 
possession. A. thereupon applied to the Court 
executing the decree to have the sale set aside, 
and his application being refused, petitioned 
the High Court under s 16 of 24 and 26 Vict, 
0. 104, for the same relief. The High Court, 
however, refused to interfere both upon the 
principle above stated, and likewise because the 
purchaser, being also the decree-holder, could 
not successfully oppose a suit by A. to have the 
sale set aside. In the mattee of the Peti- 
tion OP Cocheane - - - - xiv 330 

28. 24 and 25 Vict,, e. 104, *. U.— Claim 

over^valued for purpose of giving juHsdiotian.] 
The plaintiff brought a suit in the Court of the 



SUP£BIHmDESC£ OF HiaH OOTSm—C(mtd^ 
Subordinate Judge of Dacca, under s. 16, Act 
XIV of 1869. The defendant pleaded that the 
Judge had no jurisdiction, inasmuch as if the 
suit had been properly valued, it was one cog- 
nizable by the Munsif . The Judge found that 
the value of the property did not exceed 
Bs. 600, and that the plaintiff had over-esti- 
mated the value of the claim in order to exceed 
the jurisdiction, but instead of returning the 
plaint, he proceeded to try the case on its merits, 
and dismissed the suit. On an application on 
behalf of the plaintiff to set aside the judg- 
ment as passed without jurisdiction, the High 
Court refused to interfere under s. 16 of 24 
and 26 Vict., c. 104. In the matteb op the 
Petition op Wise - - - - x Ap. 20 

24. Suit brought in nrrang Court.'] The 

plaintiff brought a suit, which was cognizable 
bv a Small Cause Court, in a Munsif 's Court 
having jurisdiction within the local limits of 
the jurisdiction of the Small Cause Court. He 
obtained a decree, but the decree was reversed 
on appeal. On special appeal the Court, though 
holding that no special appeal would lie, set 
aside the decrees of both the lower Courts as 
having been passed without jurisdiction. Ta- 
BINI CHABAN MoOKEBJEE t?. PUBNA Chandba 

Roy ----- _ vi 717 

26. 24 and 26 \'ict., c. 104, *. 15— TTaii^ 

of jurisdiction^— Act VIII of lSo9, s. 2iQ, order 
under.] In a case decided by the Munsif, in 
which it was found by the High Court that 
there was no appeal to the Judge, the Judge's 
order was set aside as passed without jurisdic- 
tion, and the Munsif 's order was also set aside 
as not having been passed under s.246, Act VIII 
of 1859, under which section the objection had 
been preferred. Habis Chandba Gupto o. 
Shashi Mala Gupti - - - vi 721 

26. Where au order was made by a Mun- 
sif under s. 246 of Act VIII of 1869, and 
a regular appeal was preferred, and then a 
special appeal to the High Court, that Court, 
while refusing to entertain the appeal on the 
ground that the Munsif 's order was finaf, or - 
to set aside the order under s. 16 of 24 
and 26 Vict., c. 104, expressed an opinion that 
the order was contrary to law, and left it to the 
Munsif to act upon such opinion. Kali 
Chaban Gib Gossain v. Banoshi Mohan Das, 

[vi727 

27. 24 and 26 Vict, c. 104, *. \b—Ord^of 

remand — Criminal Procedure Code (Act XXV 
of 1861), s. 224.] Where a Magistrate had 
adjourned an enquiry for a cause not contem- 
plated by s. 224 of the Criminal Procedure 
Code, the High Court, in exercise of the power 
of superintendence conferred by s. 16 of 24 and 
25 Vict., c. 104, set aside the order of remand. 
In the matteb op the Petition op Ma- 
th u ban ath Chuckebbutty - - ix 364 

28. 24 and 26 Vict., c 104, *. U-^Beng. 

Act VIII of 1869, #. 102.] The Court held that 
in a suit for rent even if no appeal lay under 
s. 102, Beng. Act VIII of 1869, the Court on 
special appeal could interfere under s. 16 of 
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8UPEBIHTEHDEVCE OF HIGH COmiT^eimtd. STULKU-^continHed, 



'Act 24 and 25 Yiot, c. 104. On appeal nnder 
the Letters Patent, h^ldj that l^e power con- 
ferred hy that section onght not to be exercised 
in such a way as to do indirectly that which 
the law forbids to be done directly. Eabim 
Sheikh r. Mukhoda Soondeby Dasseb, 

[XT 111 

29. 24 and 26 Viet, c. lOi— Zand Acqui- 
sition Act (X of 1870).] The CJourts establish- 
ed nnder Act X of 1870 are subject to the 
appellate jurisdiction of the High Court, and 
not the less so because an appeal lies to 
the High Court from their decisions in cer- 
tain cases only. The High Court consequently 
has the power of superintendence over those 
Courts under s. 15 of the Charter Act Im 

THE MATTER OF THE PETITION OF ABDOOL 
ALI - - - - - - -XT 197 

80. 24 and 26 Vtat, e, 104, #. U—Act 

VIJI of \S69y s. Se^—Eeversal of sale for in- 
adequacy ofprice.l Certain Bank shares, the 
property of a judgment-debtor, were sold in 
execution of decree. The Sudder Ameen after- 
wards reversed the sale on the ground of the 
Inadequacy of the price. The Judge having 
Refused to entertain an appeal, the purchaser 
applied to the High Court. Heldy the parties 
being precluded from appealing by s. 364 of 
Act YIII of 1859, the High Court had no power 
to grant relief. In the mattbb of the Peti- 
tion OF Dacosta - - - Sup. VoL 432 

31. 24 and 25 Viot,, o. 104, s, l^^Act 

X of 1859, *. 151 — JEksecution proceedings. "] 
Where a Deputy Collector refused to entertain 
an application by a defendant for realization of 
costs awarded by a Court of appeal, and for re- 
fund of the amount which the plaintiff had rea- 
lized from the defendant in execution of the 
decree of the lower Court, but which had been 
disallowed by the Court of appeal, and where, 
on appeal, the Judge held that no appeal lay 
tinder s. 151 of Act X of 1859,— A^Z/^, that the 
High Court had power, under 24 and 25 Vict., 
c. 104, s. 15, to order the Deputy Collector to 
enforce restitution of the amount realized from 
the defendant in excess of the amount allowed 
by the Court of appeal, and also to execute that 
part of the decree which awarded costs to the 
defendant. In the matteb of the Petition 
of Gobind Koomab Chowdby, Sup. Vol. 714 

supebstitious uses, bequest fob. 

See Will. 
SUBETT. 

See Pbincipal and Subety. 

2. Suit by surety — Ca^ise of action — 

Limitation.'^ The plaintiff executed a bond 
jointly with a servant of the defendant's on 
10th July, 1861. The proceeds were expended 
for the defendant on the 30th August, 1864. 
The creditor obtained a decree upon the bond 
for principal and interest, which the plaintiff 
.satisfied by two payments made on 4th July, 
186«. and 30th June, 1868, respectively. He 
brought a suit against the defendant for the 
amount on 22nd June, 1869. Held, that the 
plaintiff could maintain his suit against the 



defendant for the amount paid by him, and 
that the suit was not barred by the law of limi- 
tation. Bhaoibath Adhikabi t^. Tabini 
Chandba Pakbasi - - - - vii35 

3. Forfeiture of recognizances — Attach- 
ment of property of surety for accused person — 
Illegal order."] A surety who was bail for an 
accused person having failed to produce him on 
the day appointed, the Deputy Magistrate 
ordered that the bail-bond be forfeited, and a 
warrant be issued for the attachment and sale 
of the moveable property, first, of the accused, 
and, secondly, of the surety. No recognizance 
had been signed by the accused, and no notice 
had been given to the surety to show cause. 
On a reference by the Magistrate, the Deputy 
Magistrate's order was set aside as being illegal. 
Queen t;. Duboa Das Bhuttachabjee, 

[vii Ap. 87 

4. Suit against surety of Nazir bypqrty 

whose property has been misappropriated by 
Nazir. ^ The surety of a Nazir who had 
enterea into the usual bond of indemnity with 
the Collector of the district against all losses 
caused by the Nazir during the tenure of hia 
office, was held not liable, at the suit . of a 
person whose property had been misappro- 
priated by the Nazir, to make good any loss 
sustained by such i)erson. Bocha Gopb 
Chowdhby V, Bbajaqabind Das ix Ap. 20 

SUBETT-BOKD, ENFOBGEHEHT OF. 

See Act XXIII of 1861, 8. 8. 

SUBETT, LIABILITT OF. 
See Bond. 

SUBETT OF DEFAULTIHa TEVAHT, SUIT 
AGAIBST. 

See Res-Judioata. 
SUBETT, STAT OF EXECUTION AOAIVST. 

See Civil Pbocedube Code, s. 204. 

SUBETT, SUIT BT, AGAINST PBINCIPAL FOB 
MONET PAID 05 HIS ACCOUNT. 

See Small Cause Coubt, Mofussil 
SUBVET AWABD. 

See Civil Pbooedube Code, s. 14. 
Limitation Act XIV or 1869, s. 1, 
cl. 6. 

SUBVET MAP, SUIT FOB LANDS WBONGLT 
MABEED ON. 

See Deolabatobt Decbee, Sxht fob. 
SUBVIVOBSHIP. 

See Hindu Law, Inhebitancb. 
Hindu Law, Joint Family. 

TACKING. 

See MOBTOAQB. 
TALABANA. 

See Act XXIII OF 1861, B. 2. 

TALABANA, FAILUBE TO DEPOSIT. 
See Appeal. 

TANK, OBDEB TO DESTBOT. 
See Nuisance. 

TANKS, MAINTAINING ANCIENT. 
Set Zemindab, Duty of. 

40 
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TAXATION OP BILL OP COBTS^Attom^^At- 
tendance before Taxing Officer^ Appearance for 
several parties — Sfimmons to attend taxation — 
Practice.^ Any work which an attorney does 
jointly for several parties together, he can 
only make one charge for, and where he ap- 
pears for any number of parties before the 
Taxing Officer at the taxation of the costs of a 
suit, he must be taken to represent them joint- 
ly. The Taxing Officer should not issue sepa- 
rate summonses to different parties who appear 
by one attorney. Kbnny t?. Administratob- 
General op Bengal - - - yii Ap. 50 
TAZI HANDI CEVm%— Principal and agent- 
Gambling Act (XXI of 1848).] Where the 
plaintiff had expended money at the request 
of the defendant in the purchase or settlement 
of Tazi Mandi ChittiSf—held, he was entitled 
to recover notwithstanding Act XXI of 1848. 
Kanayalal v. Chaomal Battia - viii 412 

BhAIBABNATH . EhBTTBI V, JUMANRAM 

1)handabia - - - - viii 416 note 

TEHSILDAS. 

See Limitation Act XIV. of 1859, 

8. 1,CL. 2. 
TEMPLE, SUIT FOR DECLABATION OF TRUSTS 
OP. 

See Act XX of 1863. 
TEHAVOT, ACKNOWLEUGVEITT OP. 

See Landlord and Tenant. 

TEITAVCT, DETERMINATION OP. 

See Landlord and Tenant. 
TENANT-AT-WILL. 

See Landlord and Tenant. 

TENDER. 

See Bkno. Act VI of 1862, e. 4. 

TENURE CREATED UNDER COURT OP WARDS. 
See Beng. Act IV of 1870. 

TERRITORLiL LAW OP BRITISH INDLi.] The 
territorial law of British India is a modi- 
fied form of English law. Secretary of 
State v, Administratob-Gbnbbal of Ben- 
gal - - - - - -iO.C.87 

THAKBUST AWARD— i?/f^. IX of U25--Act 
XII I of ISiS—Ihidence of possession.'] A thak- 
bust award of boundary made in the Lower 
Provinces may be an award, under Reg. IX of 
1815, within the meaning of Act XIII of 1848. 
It would in any case be material evidence of 
possession. Pbahlad Sen o.Rajbndra Eis- 
HOR Sing - - - - U P. C. ill 

THEFT. 

See Partnership Property. 
Charge. 
TIME POR APPEARANCE, EXTENSION OP. 

See Bills of Exchange Act. 



TITLE. 



See Chur Lands. 

Civil Procedure Code, s. 230 ; 

s. 246. 
Estoppel. 
Onus Probaudi. 
Partition. 
Possession. 
Vendor and Purchaser. < 



liVth&— continued. 

8. Oral evidence,'] Where the Principal 

Sudder Ameen, reversing the decision of the 
Munsif , dismissed a claim to the possession of 
certain land, on the gnronnd that '* mere oral 
evidence unsupported by any documentary 
evidence was not admissible to establish a 
man's title to landed property," the High 
Court on appeal reversed his decision and held 
that oral evidence, if believed, may be as good 
for proving a man's title as documentary evi- 
dence. Durban Fakeer v, Nobinchandra 
Mazumdar - - - - -IS. H. z¥i 

8. — Suit for possession.] Where, in a suit 
to recover possession of land, the plaintiff suo* 
oeeded in proving that he had been in posses- 
sion up to a recent date, and that he had been 
forcibly dispossessed by the defendant, the 
lower Appellate Court threw upon the defend- 
ant the burden of proving his title, and on 
his failing to do so, decreed the case. Held^ 
that this was a fair inference of title and of 
a right to be replaced in possession without 
going further into the title, that is, to the 
mode of its acquisition. Trilochan Ghosb v, 
Kailas Nath Sidhanto Bhowmik Bhutta- 
CHARJI - - - - - ill A. C. 298 

4. Suit for declaration qf^On^u prth- 

bandi '^Production of title-deeds.] The plain- 
tiff sued for declaration of her title to property 
of which the defendant was in possession, but 
of which she produced the title-deeds in favor 
of herself. Held^ the onus was on the defend- 
ant to disprove the plaintiff's title, and the 
defendant was not allowed to raise certain 
fresh issues ; but the plaintiff was, under the 
circumstances of the case, entitled to rely on 
the title given her by the production of the 
title-deeds in her favor. Swarnahati Raub 
9. Srinibash Kotal - - - - Ti 144 

6. False deed set vp in support of right" 

ful claim.] A party is not precluded from 
succeeding ujMn a tiUe established by a genuine 
deed, beeause he sets up a false deed which, if 
treated as a conveyance and not as a mere 
confirmation, may be Inconsistent with that 
title. Pattabhiramier v, Yencatarow 
Naicken - - - - vii P. G. 186 

6. Maurasi title — Payment of rent — 

Presumption.] Continuous payment of rent 
for about a hundred years was held to give 
rise to a presumption that the tenant held 
under a maurasi title. Brajanath Kundu 
Chowdry v. Lakhi Narayan Addi vii 211 

7. Possession — Proof of title and poses' 

sicn — Sviifbr injunction — Hindu law.] K. C, a 
Hindu, died in March, 1 864, possessea, among 
certain other property, of a house, and leaving 
three sons, i2., B., and T. He also left a will, 
of which he appointed H. executor, and de- 
clared that ''the whole of my estate, both zeal 
and personal, and the ezisUng shop, you IL 
are the proprietor of the whole ;" H. was direct- 
ed to furnish the expenses of the household 
and carry on the shop, and pay for zeligiona 
observances, Slo, The testator then left leg%- 
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THLK— continued. 

oies to his danghters aEnd others, but made no 
mention of his sons, B. and T, IL applied for 
probate of the will and a oaveat was entered 
%j B.J but the opposition was withdrawn on a 
compromise, and the will was proved; the 
compromise, however, was never carried out. 
In August, 1866, R, died, leaving a son, M., 
and his two brothers B. and T., surviving him, 
and having made a will appointing T, executor, 
and giving him the power of dealing with' all 
the property. T, applied for probate, but was 
opposed by M. ; but on 23rd May, 1867, probate 
was granted. On 26th March, 1867, B, and T. 
mortgaged a two-third share in the house to the 
defendant, and on default in payment of the 
mortgage debt, the defendant obtained a decree 
for payment or sale on 6th January, 1868. On 
17th August, 1867, Z mortgaged the whole house 
to the plaintiffs to secure payment of money 
borrowed to carry out A.^f wiU. The plaintiffs 
obtained a decree for foreclosure on 15th July, 
1869, and subsequently a decree for possession. 
In a suit brought by the plaintiffs in posses- 
sion, alleging that the defendant's mortgage 
and decree threw a cloud on their title, and 
that they would be injured by the sale, the plaint 
prayed that the defendant might be restrained 
by injunction from proceeding to sale, and 
his mortgage be brought into Court and can- 
celled. Held^ that to entitle them to relief, 
l^ey must prove their title as well as their 
possession, and on failure to do so the suit must 
be dismissed. Rooplall Ehettby v. Mohbn- 
DKO Nath Rot - - - - x 271 note 

TITLS, DECISION OF REVENUE COURT AS TO. 
See Re8-Judioata. 

TITLE, DISCLAIMER OF. 

See Admission. 

TITLE, INVESTIGATION OF. 

See Civil Pbooedubb Code, s. 214. 
TITLE, NOTICE OF. 

See Vendor and Pubchaseb. 

TITLE ON SALE OF GOODS. 
See Contract. 

TITLE, PROOF OF PARTICULAR. 

See Possession. 

TITLE, QUESTION OF. 

See Small Cause Court, Mofussil. 

TITLE, SUIT FOR DECLARATION OF. 

See Declaratory Decree, Suit for. 
Onus Probandl 

TITLE TO LAND. BETWEEN HIGH AND LOW 
WATER MARE. 

See Specific Performance. 

TITLE TO PROPERTY SEIZED IN EXECUTION. 
See Benami Purchase. 

TITLE TO STOLEN PR0PERT7. 

See Evidence, Civil Cases. 

TITLE-DEEDS, DELIVERY OF, FOR SPECIFIC 
PURPOSE. 

See Attorney and Client. 



TITLE-DEEDS, PRODUCTION OF. 
See Onus Probandi. 
Title. 

TITLES OF HONOR. 
See Plaint. 

TOUA-^Leseee of ^ Act VIII vf 1861.] A les- 
see of tolls is not a person employed in the 
management and colleotion of tolls within the 
meaning, of Act VIII of 1851. In the matter 
OF Bank A Bihari Guosb - li A. Cr. 17 

TOTAL LOSS. 

See Insurance. 

TOWAGE, LIEN FOR. 

See Bottomry Bond-bolder. 

TRADE, CONTRACT IN RESTRAINT OF. 

See Contract Act, s. 27. 
TRADE-MARK. 

See Injunction. 
TRANSFER OF CASE BY MAGISTRATE. 

See Complaint. 

Magistrate, Powers of. 

TRANSFER OF CASE TO HIGH COUBT. 

See High Courts' Criminal Proce- 
dure Act, s 147. 
Letters Patent, cls. 13 and 29. 

TRANSFER OF CASE TO SPECIALLY APPOINT- 
ED OFFICER FOR TRIAL -Illegal procedure by 
Magistrate — Pmoer of High CohH.'\ Where the 
procedure in the case of a person charged with 
an offence was found to be irregular and illegal ^ 
and the Magistrate was prejudiced and antf^o- 
nistic to the prisoner, the High Court made an 
order (as in the Baticoorah casoy 4 B. L. R.. 
Ap. 1) to transfer the proceedings to be tried 
by another officer appointed or deputed by 
the Gk)yernment of Bengal to try the case. 
Abdool Kadir Khan v. The Magistrate of 
Purneah - - - - - zi Ap. 8 

TRANSFER OF CRIMINAL CASE. 

See Letters Patent, cl. 29. 

TRANSFER OF PROPERTY WHILE TRANSFER- 
OR IS OUT OF POSSESSION. 
See Contract. 

Vendor and Purchaser. 
TRANSFER OF TENURE. 

See Reg. VIII of 1819. 
Right of Occupancy. 
Stamp. 

2. Grant for purpose of living on the 

latid.'\ Per PEACOCK, C. J. — If one man 
grants a tenure to another for the purpose 
of living upon the land, that tenure, in 
the absence of evidence to the contrary, is 
assignable. Beni Madhub Banerjee o. 
Jai Krishna Mookbrjee - - vii 158 
TRANSFER, REGISTRATION OF. 

See Beng. Act VI op 1862, s. 4. 

Sole for Arrears of Rent. 

Landlord and Tenant. 
TRANSFERABLE TENURES. 

See Act X of 1859, ss. 15 and 16. 

Acquiescence. 

Patni Talook. 

Right of Occupanct. 
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TSAflSPOBTATIOV, 

See Sentence. 

TRAVSPOSTATION, ABSENCE BT SEASON OF. 

See Limitation Act XIV op 1859, 
s. 13. 
TBEASON. 

See Waging Was against the Queen. 

TRESPASS. 

See Act XXIII op 1861, b. 11. 
Execution op Decree. 
Master and Servant. 
Wrongpul Distraint. 

S. Sale for arrears of rent — Reversal of 

sale for irregularity.'] A.^ a zemindar, sold the 
right of B., his patnidar, for arrears of rent 
under Reg. VIII of 1819. This sale was subse- 
quently set aside at the suit of B. for irregular- 
ity. A. then sued B. for the arrears under Act X 
of 1869, and B. pleaded limitation. Beld, that 
A. was not guilty of a trespass in bringing the 
proi)erty to sale under a defective notice, and 
A, could not have sued for arrears pending the 
proceedings to set aside the sale. Swarna- 
MATi V. Shashi Mukhi Barmani, ii P. G. 10 

8. Suit to close doors — Cause of action — 

Possibility of injm'y.'] No suit can lie to close 
doors opened by a person in his own wall, on 
the ground of a possibility of his committing 
trespass on the land of the plaintiff, or of his 
having actually committed such trespass. It 
will only lie when the opening of the doors is 
in itself such an irremediable injury that 
the plaintiff would not be sufficiently compen- 
sated by money damages. Gibbon v. Abdur 
BahmanEhan - - - iiiA. C. 411 

4. Criminal trespass — Entry into family 

dwelling •Jiotist.'] Entrance of a member of 
a Hindu joint family into the family dwelling- 
house is not criminal trespass. The entry of 
a stranger into a family dwelling-house, with 
the permission and license of one of the 
members, is not criminal trespass. In the 

MATTER OP the PETITION OP PRANKRISHNA 

Chandra - - - - - vi Ap. 80 

6, Criminal trespass — Person not in 

acttuil possession of house — Penal Codecs. 441.] 
For a legal conviction under s. 441 of the Penal 
Code of ' criminal trespass there must be an 
intention to intimidate, insult, or annoy a 
person in actual possession. To enter a house 
where ttie owner is only in constructive posses- 
sion, is not sufficient. Iswar Chandra Ear- 

MAKAB V. SiTAL DAS HiTTEE - Viil Ap. 62 

6. Criminal Trespass — Petuil Code^ 

8. 441 — Intention-^ Continuing exercise of right 
of fishery after prohibition,'] An act does 
not amount to criminal trespass under s. 441 
of the Penal Code, unless it was committed 
with an intention of committing some offence, 
or of intimidating, insulting, or annoying 
some one. Where a party had been exercis- 
ing a right of fishery for a considerable time, 
alleging a prescriptive right, the mere fact 
of continuing to do so after a notice of prohi- 
bition is not criminal trespass. In the 

MATTER OP the PETITION OP SHISTIDHUR 

Pabui ------ ixAp. 19 
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TRESPASS BT OATTLE. 
See Nuisance. 

TRESPASS, SUIT FOR. 

See Act XXIII op 1861, b. 11. 

TRIAL. posTPONEUEirr OF, FOR suMMonva 

WITNESS. 

See Revision. 

TROVER— iSfwif to recover notes lost by gam- 
bling — Act XXI of 1848 — Illegal consideration 
— Bona fide holder for value— Trust for specific 
pttrpose.'] The plaintiff, the manag;er of tiie 
Oriental Bank, placed in the hanas of D., 
a broker, thirteen Government currency notes 
for Rs. 1,000 each, on 2>.> representation that 
there was some company's paper at a certain 
place which he could procure at a more 
reasonable rate than in the Calcutta market^ 
if the money were given him to purchase it. 
If the company's paper was not procurable, 
the notes were to be returned to the plaintiff. 
B. did not go to the place stipulated to pur- 
chase the company's paper ; but, meeting the 
defendant and others, he went into a house 
hired for gambling, and lost at cards, and 
paid away to the defendant some of the notes 
he had received from the plaintiff. The 
plaintiff now sued the defendant to recover 
the notes so entrusted to 2>., on the allegation 
that they had been entrusted by him to B, 
for a specific purpose, and that the defendant 
was not a bond fide holder for value. He (the 
plaintiff) stated in evidence " that, if the 
paper had been bought, he would either have 
taken the papers at the most favourable 
market price for the bank, or have sold 
them and given B. the profit." Heldj the 
plaintiff was entitled to recover. The defend- 
ant was not a bond fide holder for value. Per 
Paul, J., in the Court below, and per 
Norman, J., on appeal. — The notes were espe- 
cially entrusted to B. for the purchase of the 
company's paper. Per Phear, J. — Upon the 
case put forward by the plaintiff, the transac- 
tion was a short loan, and not a bailment, 
and did not bear the character of a trust. 
But upon the evidence the notes were the 
property of the bank, and remained so in B.^s 
hands, and therefore the plaintiff was entitled 
to recover on behalf of the bank. Buldbo 

NARAYAN V, SCRYMOEOUR - - - vi 581 

TRUST FOR SPECIFIC PURPOSE. 
See Trover. 

TRUST PROPERTY. 

See Court Fees Act. 

TRUST, REVOCATION OF. 

See Onus Probandi. 

TRUSTEE. 

See Copts. 

Hindu Law, Endowment. 
Limitation Act XIV op 1869, 

8.2. 

Vendor and Purchaser. 

V^TlLL. 

TRUSTEE AND DIRECTOR, DISTUTCTIOH BE- 
TWEEN. 

See Company. 
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TRUSTES AHD OESTUI QUB TIUST— CatMtf 
qf action — Adverse posftession — Limitation.'] 
When property is placed |n the hands of 
another by way of trnst, no cause of action 
arises to the owner until there has been a 
demand by the owner for the restoration of 
the property and a refusal by the trustee to 
give up the property. The period of limita- 
tion begins to run from the date of such 
refusal or distinct assertion of adverse right, 
and not from the date the trustee enters into 
possession. Rakhaldab Madak v. Madhu- 
BUDHAN Madak - - - iii A. C. 409 

TBUSTS. 

See Hindu Law, Will. 
TUBV OF WORSHIP OF IDOL, SUIT FOB. 

iStftf Limitation Act XIV of 1869, 
B. 1, CL. 16. 

UHPIBS, nrCAPAGITT TO AOT AS. 

See Arbitration. 
OTCHASTITY. 

See Hindu Law, Maintenancb. 
Hindu Law, Widow. 

XnrcORROBOBATED EVIDEHGS. 
See Approvers. 

miDEBTAKINO NOT TO SUE. 

See Warrant of Arrest. 

XnrDEBTEHUBE, SALE OF, FOB ABBEABS OF 
BE5T. 

See Jurisdiction of Civil Court. 
Sale for Arrears of Rent. 
mrBUE INFLUENCE. 

See Champerty. 

Vendor and Purchaser. 

UNLAWFUL kSISEXLVLT— Common object^Atur- 
der— Penal Code, s. 149.] A large hody of 
men helonging to one faction waylaid another 
hody of men belonging to a second faction, 
and a fight ensued, in the course of which a 
member of the first mentioned faction was 
wounded, and retired to the side of the road, 
taking no further active part in the affray. 
Aif ter his retirement a member of the second 
faction was killed. Eeld (by Norman, J., 
whose opinion prevailed), that the wounded 
man had ceased to be a member of the unlaw- 
ful assembly when he retired wounded, and 
that he could not, under s. 149 of the Penal 
Code, be made liable for the subsequent mur- 
der. Held by Jackson, J., that he remained a 
member of the unlawful assembly. Queen v. 
Kabil Cazee - - - - iii A. Cr. 1 

2. -^— Comnwn object — Penal Code, s, 149.] 
Where a person was killed by a member of an 
unlawful assembly, in prosecution of the com- 
mon object of that assembly, the common 
object being the abduction of that person's 
mother, — held, that all those who were mem- 
bers of the assembly at the time such person 
was killed, were guilty of the offence of killing 
her. In the matter of Golam Arfin, 

[iv Ap. 47 

8. — Common object — Murder — Penal Code, 
ss, 149 and 300, exrep, 2.1 One member of 
an unlawful as8em]i>ly, whose common object 



UNLAWFUL ASS^MBLY-^oontinHed. 

was to eject certain persons from a piece of 
land, the title to which was disputed, fired at 
and killed one of such persons. Beid by 
Cquch, C. J., and Jackson, Phear, and Pon- 
tifex, J J. (AiNSLiE, J., dissenting), that the 
act being sudden and unpremeditated, the other 
members of the assembly were not guilty of 
the offence of murder under s. 149 of the Penal 
Code, but of rioting armed with a deadly 
weapon under s. 148. Queen v, Sabed Ali, 

[zi F. B. 847 
UNLIQUIDATED DAMAGES. 

See Insolvent Act, s. 40. 

UNPBOFESSIONAL CONDUOT. 
See Pleader. 

UNSEAWOBTHINESS. 

See Contract. 

UNSETTLED FOLLIAVL^ Hereditary tenure — 
Evidence of potsession or receipt of rent,"] 
There is no long uniform current of decisions 
at Madras sufficient to show that every poUiam^ 
not permanently settled, is necessarily only 
a tenure for life, or at the will of the Govern- 
ment. Each case must depend upon its own 
particular circumstances. The existence of a 
proprietary estate therein, and the tenure by 
which it has been held, are matters judicially 
determinable on legal evidence. In India the 
proof of possession or receipt of rent by a per- 
son who pays the land revenue immediately to 
Government is primd facie evidence of an 
estate of inheritance in the case of an ordi- 
nary zemindari. The evidence is still stronger 
if it be proved that the estate has passed on 
one or more occasions from ancestor to heir. 
There is no difference in this respect between 
a polliam and an ordinary zemindari. OoLA- 

GAPPA CHETTY v. ARBUTHNOT ; COLLECTOR 

OP Trichinopolv v. Lekamani; Pedda 
Amani 9. Zemindar of Marungapuri, 

[xiv P. C. 116 

UNSOUNDNESS OF MIND, TBLiL OF FACT OF. 
See Criminal Procedure Code (Act 
X of 1872), s. 426. 
Lunatic. 

UPAN GHOWKI TENUBE. 

See Mesne Profits, 

USEB. 

See Right of Wat. 
Prescription. 

2. Piffht to outlet for water — JSaeementl 

In a suit to close np an outlet of water opened 
by the defendant, the lower Appellate Conrt 
found that the ** outlet, or sench'* was used 
{barabar) all along, and that therefore the de- 
fendant had a right of user. Held, that an 
enjoyment for at least twelve years is neces- 
sary to create a right by user, and that user 
by the defendant for that period at least had 
been found. Eartik Chandra Sirkar v. 
Kartik Chandra Det - - iii A. C. 160 

8. Preiorhftion — Ancient and uninter^ 

rupted right — Easement.'] A party claiming 
the right of user by prescription over the pro- 
perty of another, must show not only that the 
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fight has existed from uioient days, but also 
that it has been exercised as of right, and has 
not been interrupted. Mallik Jawad-ul- 
HUQ V, Ram Prasad Das > - iii A. G. 281 

4. Period of enjoyment fujicient to create 

right ofwer.} There is no rule of law that 
a certain period of enjoyment is required to 
establish the right of user. MuLLiCK Kabim 
Baksh V, Habrihab Makdab - - ▼ 174 

OTUFEUCTUABT MOBTOAOE. 

See Limitation Act XTV of 1859, 

8. 1,CL. 16. 
MOBTGAGB. 



USUBT. 



See Hindu Law, Usuet. 
Intkbest. 

Mahomedan Law, Usury. 
Beg. XV op 1793. 



TAKEEL. 

See Attobney and Client. 

8. — Authority of vakeel — Relinquish' 
Mont of part of claim,'] A vakeel has no au« 
thority under an ordinaij rakalatnama to 
give up a portion of the claim already decreed, 
and any such abandonment will not be binding 
on his client. When a case is remanded with 
the specific declaration that the plaintiff shall 
obtain '* possession of the disputed property," 
the lower Court has no jurisdiction to debar 
the plaintiff from any portion thereof by 
reason of a relinquishment made by the vakeel. 
Abdul Sabhan Chowdhry v. Shibkisto 
Daw - - - - - - iii Ap. 16 

8. Sale in execution of decree — Collusion 

qf vakeel ofjvdgment-dcbtor with decree-holder.'] 
The conduct of a vakeel, who having acted in 
that capacity on behalf of a judgment-debtor 
in oertain proceedings in execution of a decree, 
subsequently became partner with the decree- 
holder in the purchase of the property, re- 
tearked upon. Qnare. — Whether, under such 
olrcumstances, the purchase by the vakeel, or 
the purchase by the decree-holder in conjunc- 
tion with him, could not be set aside 7 Boy 
Nandipat Mahata V, Ubquhabt, 

[iv A. C. 181 
TALUATION OF APPEAL. 

See Bengal Civil Coubts Act, s. 22. 

VALUATION OP SUIT. 

See Appellate Coubt. 
Onus Probandi. 
Beoobdebs' Act, s. 27. 

5J. Costs!] In estimating the value of a 

unit, the costs musb not be included in the 
amount in dispute. Nilmadhab Das v. Bis- 
wambhab Das - - - - iii P. G. 27 

3. Suit for pre-emption.] In a suit for 

pre-emption, Uie valuation of the property 
sued for is to be oaloulated at the market- 
value for which it would sell, and not at ten 
times the value of the sudd^ jumma. Anjud 
Singh «. Dbpun S^rau - - iii Ap. 143 



TAL0ATIOV OF fS^m-^eonHnned, 

4. Dispute as to proper valuation."^ On 

a dispute arising as to tine proper valuation of 
a suit, the Court may, on the application of 
either party, issue a commission and make an 
enquiry into the market-value or the net 
profits of the property in dispute. The final 
decision as to the proper valuation is vested in 
the Court which hears the suit. Uma Sankab 
Boy Chowdby v. Mansub Ali Khan v Ap. 6 

See Wajid Ali Khan v. Lala Hanumak 
Prasad - - - - - iv A. C. 189 

6. Jurisdiction — Appellate Court,] 

Where it appears, on appeal, that the suit has 
not been rightly valued, and if rightly valued, 
the Court of first instance would not have had 
jurisdiction to try it, the Appellate Court may 
entertain the objection, though it had not 
been raised in the Court below. Shbo Gobind 
Bawut 0. Abhai Nabayan Sing - v Ap. 17" 

6. Under-valuation — Dismissing appeal, 

ground for,] When a suit has been admitted 
upon a certain stamp, tried, and decreed for 
the plaintiff, ** un<ler- valuation " is no ground 
for dismissing the defendant's appeal. Ehah-' 
uddin Khan v. Bamkissobe Kowab, v Ap. 30 

7. Appellate Court, power of — AcH 

XXVI of 1867.1 An Appellate Court has no 
power to set aside a decision arrived at by the 
Court of first instance as to the valuation ot 
the property in suit. Mapizuddin r. KabiM- 

UNI88A BiB£B - - - - vi Ap. 11 

8. Appeal,] Under Act XXVI of 1867 

the decision of a Court of first instance as to 
the valuation of the subject-matter of a suit 
is final. ISHAN Chandba Mookebjee v. 
LoKENATH Boy - - - - vi Ap. la 

9. Insufficient stamp — Appeal.] Where 

an appeal was brought on an insufficient 
stamp, the appeal was dismissed without pre- 
judice to the appellant bringing a fresh appeal 
within twenty days on a full stamp. Wali 
Alah v. Bibi Nasban - - - iii Ap. 104 
10. Jtirisdietion — MarTtst-value of sub- 
ject-matter^ m^de of computing — CouH Fees Act 
( VII of 1870), ss. 6 and 12.] For the purpose 
of determining the question of jurisdiction, 
the valuation of a suit should be computed 
according to the market-value of the subject- 
matter of the suit, and not by the special rules 
applicable to valuation laid down in Aiit VII 
of 1870. Nanhoon Singh v. Tofanee Singh, 

[xiillS 
Jbebbaj Singh v, Indebjeet Mahtoon, 

[zii 116 note 
VABIANCE BETWEEN BOUGHT AND SOLD 
NOTES. 

See Evidence, Pabol Evidbncb. 
TARIANCE BETWEEN PLEADING AND PBOOF. 
See Act X of 1869, s. 77. 
Plaint. 

2. Admission.] Where the phuntifF 

brought a suit for rent for Bs. 185, as rent for 
two years, which he alleged was payable in 
produce, and the defendants alleged that the 
rent was only Bs. 29 a year, and .that the 
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plaintiff had sued them on a former occasion 
and obtained a decree at that rate, the Judge 
finding the defendant's case proved, Jitld^ that 
as the plaintiff had set up a false claim, he 
-was not entitled to a decree, and dismissed the 
suit. Urld on special appeal, the plaintiff was 
entitled to a decree for rent at the rate admit- 
ted by the defendant Kishbn Mohun Moo- 
KERJEE V. Rajoo Det ~ - xlii 246 note 
BooKHiNi Kai^t Boy «. Shabikatunissa 
BiBi ---.-- ziii 246 note 

8. The plaintiff sued for rent at 

Rs. 2^ a year on a jamabandi, which he alleged 
was signed bj all the ryots when he came into 
possession ; the defendant denied that he was 
a party to the jamabandi, but admitted that he 
held some portion of the land as tenant of the 
plaintiff at a yearly rent of Rs. 6, and that 
the balance due by him to the plaintiff was 
Rs. 5-15. The plaintiff failed to prove the 
jamabandi. Held, the plaintiff must, if he 
accepted the admission of the defendant at all, 
accept it as a whole, and was therefore only 
entitled to a decree for Rs. 5-15, and not to a 
decree for all the years for which he claimed 
rent at Rs. 4-13 per annum. Bonomalbe 
Churn Mytee d. Hafizuddeen xiii 247 note 

And see Lhkheb Kanto Dass Chowdby v. 

SUMEBBUDDI LUSKEB - - ziii F. B. 248 

¥£HDO£ AHD PUBCHASEB. 

See Benami Purchase. 

CoNTBAOT Act, b. 73 akd s. 108. 
Estoppel. 

3. Bill of saU^ effect of ewecntion of, 

foithoHt delivery — Specific performance.'] It is 
very questionable in any case whether the 
effect of the execution of a bill of sale by a 
Hindu vendor is to pass an estate, irrespec- 
tive of the actual delivery of possession. 
Where the vendor sells an estate of which he 
IB not in possession, in oonsideration of 
advances to enable him to sue for its recovery, 
it is not open to the purchaser, after failing to 
complete his part of the contract, to claim 
specific performance and delivery of the reco- 
vered estate on tendering the balance of the 
purchase-money. Pbahlad Sbn v. Budhu 
BiNO - - - - - Hi P. C. Ill 

Kalipbasad Tewabi V, Pbahlad Sen, 

[U P. C. Ill 

8. Failure to regiHer — Suit for refund 

of purchMse-money — Set-off.'] The plaintiff 
agreed to purchase land and paid down the 
purchase-money, taking from the vendor an 
agreement that if he did not register the 
conveyance, he would return the purchase- 
money. The plaintiff entered into possession ; 
but the vendor failing to register the convey- 
ance, he sued to recover back bis purchase- 
money. Heldy that he was entitled to a refund 
of the purchase-money. The purchaser who 
had obtained x)oese68ion might or might not, 
according to the particular circumstances of 
the case, be liable to pay the vendor a reason- 
able amount for the occupaUon of the land j 
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but when no set-off is pleaded, the vendor 
oould only claim such amount by a separate 
action. Coubt of Waju>8 it. Nitta Kali 
Debi - - - - - iiiA,C. S63 

See GuBU Pbasad Rot v. Dhanpat Singh 

[v Ap. 46 

Pbabuhbam Hazba v. Robinson, 

[iii Ap. 49 

4. Lien, concealment of—Etioppel.] In 

execution of a money-decree, the decree-holder 
caused the right, title, and interest of the 
judgment-debtor in a certain property, whioh 
had been mortgaged to him by a registered 
bond, to bo sold, but without notice of tha 
existence of such lien. He afterwards obtain- 
ed a decree upon the bond, and sold it to the 
defendants, who caused the same property to 
be attached. The purchaser intervened under 
s. 246, but without success. In a suit by 
the purchaser to establish his absolute right, — 
held that, as the defendants* vendor had sup- 
pressed the fact of the charge, and thereby 
induced the plaintiff to purchase as the abso- 
lute property of the judgment-debtor, they 
were now precluded from setting up his lien. 

DULLAB SiBKAB v. KbISHNA KuMAB BaKSHI^ 

[iii A. C. 407 

6. Lien — Priority — Inchoate agreement 

to purchase — Deposit qf eai'ttesi-money.] Th© 
claimant entered into an agreement for the 
purchase of certain property, and on the execa- 
tion of the agreement deposited Rs. 15,000 as 
earnest-mooey of the contract and in part- 
payment of the purchase-money. The claimant 
was not satisfied at that time with the title- 
deeds supplied by the vendor, but afterwards 
entered into fresh negotiations for the pur- 
chase upon different terms. The vendor died, 
and the present claim was filed in a suit to 
administer his estate. Held, that the claimant 
was entitled to be paid in full the Rs. 16,000 in 
priority to all other creditors; and that his 
lien was not lost by the failure either of the 
original contract or the subsequent negotia- 
tions. Kenny v. The Administbatob-Gen* 
ebal of Benqal - - - iii 0. C. 7S 

6. Mortgage by member of joint Hindu 

family— Surrender of equity of redemption^ 
Purchaser for valuable consideration — Plead' 
ing.] A member of a joint Hindu family 
granted a usufructuary mortgage : he subse- 
quently, without the knowledge of the oo» 
partners, released the equity of redemption : 
on hearing of this, the co-partners contested the 
validity of the release. Held, that the parties 
claiming from the person to whom the release 
was made, took, so far as the co-partners were 
concerned, a title only as mortgagees. A 
pleading setting up as a defence a purohase 
for valuable oonsideration should aver the 
seisin of the vendor and the sale of his abso- 
lute title for good consideration. Radanath 
Das v. Elliot - - - vi P. C. 580 

7. SnU for partition — Possession — 

Trttstee—Mesne profits,] Where, in a suit for 
partition, it appeared that the vendor of the 
portion saed for had kept the vendee oat of 
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poBseesion, the yendor, though liable for mesne 
profits, was not in the position of trustee of 
the rents for the party kept out of posses- 
sion. KiLKAMAL LaHUBI V. GUNOMANI DSBI, 

[vii p. C. 118 

8. Fictitious sale — Mortgagee — Suit hy 

jnirchaaerfor confirmaiivn of possession — l9snes,'\ 
Where a sale by ^. to the plaintiff had taken 
place shortly before a mortgage of the same 
property by A. to the defendant, the defend- 
ant is entitled to haye raised, in a suit 
brought for confirmation of possession and to 
declare the sale yalid, an issue whether the 
sale was honA fide and for consideration, and 
whether possession passed under it to the 
plaintiff. The proper issue is not whether the 
deed of sale was genuine or not. Garbhu 
Bhaoat r. BUNQLAL SiNO - yii Ap. 88 

9. Purchase from Hindu widow — Alien- 
ation set aside by heir — Suit hy purchaser 
to recover money paid on inert gage."] The 
plaintiff purchased an estate from a Hindu 
widow in possession, and after his puchase he 
paid a debt, for which the property sold had 
been mortaged by the late husbcuid of his 
yendor. Subsequently the daughter of the 
yendor claimed the property as heir of her 
father, and recovered possession of it from the 
purchaser by suit. The purchaser now sued 
the heir for a refund of the amount of the 
mortgage-debt paid by him. Held^ that the 
purchaser was entitled to recover. Pokan 
MiSBA V, Ha Bs ARAN MiSBA - viii Ap. 55 

10. Notice of title— Equitable doctrine 

of secret owner ship. '\ It is a rule of universal 
equity, and not one peculiar to English 
Courts, that, in order to enable the real owner 
of property to recover from a purchaser for 
value from a person allowed by the real owner 
to hold himself out as the owner, he must 
prove either direct or constructive notice of the 
real title, or that there existed circumstances 
which ought to have put the purchaser on an 
enquiry which, if prosecuted, would have led to 
a discovery of the real title. Bamcoomar 
EooMDoo 0. McQueen - - xi P. C. 46 

11. Indigo factory y assignment of — 

Assignee, liability of to creditor of the fac- 
tory — Creditor, rights of—Dena powna, con- 
tract to take over.l A., by deed duly registered, 
assigned his interest in an indigo factory to 
B. In the deed was a recital that it had been 
agreed that B, should take over the dena 
powna aocount of the factory as the same 
stood on the 30th September, 1856. C. sued A. 
«nd B. jointly to recover rent in respect of 
lands which had been occupied under a lease 
from C. with and for the use of the factory, and 
which was due on the 30th September, 1866. 
B, raised the defence that the debt was not 
included in a schedule dated 30th September, 
1856, signed by A., and which he alleged had 
been furnished to him by A, as containing a 
list of the liabilities of the factory. Held, 
if a trader or other person in this country 
assigns his stock-in-trade and effects to another. 
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and such other person enters into a contract 
with the first to pay the debts of the concern, 
or a certain portion of such debts, the contract 
and assignment create a liability to the credi* 
tors in whose favor such contract is made, 
which they may enforce by suit; nor is the 
creditor bound to elect between his original 
debtor and the assignee, but he may join them 
as co-defendants in the same suit. Held also per 
Peacock, C. J., and Norman, and Kemp, J J., 
(dissentientibus Steer and Seton-Karr, JJ.), 
the case must be remanded to the lower Conri 
to try what was the agreement between A, 
and ^., as to ^. taking over the dena powna ao* 
count of the factory, whether the schedule was 
an essential part of the contract or not. 
Kearnes v. Bhawani Chakan Mitter, 

[Sup. V6L 64 

18. Bond fide purchase without notice 

of prior charge. ] Per Peacock, C. J., NoRMAN, 
and Pundit, JJ. (Bayley and Campbell, JJ^ 
dissenting.) The fact of a purchase of land 
under a deed of sale being bond fide and 
without notice of a prior charge, does not past 
the land free from the prior charge. Ma« 
UE8WAR Bax Sino V, Bhikha Chowdhrt, 

[Sup. Vol. 40» 

18. Possession, delivery of— Title — Hindu 

law."] Delivery of possession is not neces- 
sary to the transfer of ownership among 
Hindus. Per Markby, J. — As a general rul« 
of law, when a vendee has got a document 
which in terms professes to make over pro- 
perty, and the document is registered (in case 
registration is necessary), he becomes at once 
the owner without actual delivery of posses- 
sion. GUNGAHURRY NUNDEE V. BAGHUBRAM 
NUNDEE ----- ziy807 

14. Notice — Joint Hindu family, pnr^ 

cluMse from.'] When a person has notice 
that another has or claims an interest in 
property for which he is dealing, he is 
bound to enquire what that interest is; and 
if he purchases without doing so, he will 
be bound, although the notice was inac- 
curate as to the particulars or extent of such 
interest. Where the notice is given by the 
person himself who claims an interest in the 
property, and it is afterwards proved that he 
had such an interest, — quoere, wh^iher any 
amount of enquiry can discharge the pur- 
chaser from liability. A purchaser, therefore, 
from one member of a joint Hindu family 
is affected with notice of the claims of the 
other members. On the facts held (reversing 
the decision of the Court below), that no 
sufficient enquiry had been made in this case. 

GOBTND CUUNDER MOOKERJEE V. DOORGAPER- 

SAD Baboo - - - - - ziv 887 

16. Sale whilst under attachment — Caveat 

emptor — Fraud — Voluntary payment.'] T, 
sold a mouza, of which he was owner, to Z. At 
the time-of sale, the mouza was under attach- 
ment in execution of a decree obtained against 
T, by R. Z, paid the amount of that decree to 
prevent the property which she had purchased 
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VSIDO& AHD PUBOHASEB— <w»^tf»M^, 
being Bold in execution. Z. was under no 
obligation otherwise to pay the amount of the 
decree. Held^ that Z. was entitled to recover 
against T, the amount so paid. Zahuran v. 
Tayleb - - - - - ziA,C. 86 

16. PureJuuer at revenue sale after- 

wards set aside — Smt to recover purchase- 
money — VolnHtai*y paytnetU.'] A person who, 
with notice, buys property subject to a contin- 
gency, which may defeat or destroy the interest 
which is the subject of the sale, is not entitled 
to be relieved from his bargain and to recover 
the purchase*money, merely because the con- 
tingency contemplated actually happens, and 
the property either does not become, or ceases 
to be, available for his benefit. Eamtuhul 
SiNOH V. BissKssuR Lal Sahoo, zv P. G. 208 

Reversing the decision of the High Court in 
BissBSSUB Lal Sahoo v, Eamtuhul- Singh. 

[xi 121 

17; FidHciai*y relationship — Undue ift- | 

fiueiwe — Attorney and clirjit — Onus pro- 
bandi!] A contract of sale or conveyance 
entered into by any one with a person who 
stands relatively to him iu a position of con- 
fidence or trust, is liable to be called in ques- 
tion by the vendor, and to be set aside at his 
instance, if it be found that the other party 
made an unfair use of his advantages.- This 
rule of equity applies strongly in a case where 
any person, acting as an attorney, or as a legal 
adviser, enters into a contract with his client 
in respect of the subject of litigation or ad- 
vice. Undue influence is presumed to have 
been exerted until the contrary is proved, and 
the purchaser is bound to show that all the 
term» and conditions of the contract are fair, 
adequate, and reasonable. Pushono v. Muni a 
Halwani - - - - - i A. 0. 96 

18. Hindu executor ^ purchase from.'] 

Semble. — A purchaser from a Hindu executor 
is not bound to see to the exact amount of the 
debts which the testator has directed the execu- 
tor to pay, or even to inquire if any such debts 
actually existed ; he need not look further than 
the will itself. Rooplall Khettbt v. Mo- 
HiMA Churn Roy - - - x 271 note 

VENDOBS, BIGHTS OF UNPAID. 

See Contract Act, b. 73. 

VintDIGT OF GBIHINAL GOUBT. 

See Evidence, Civil Cases. 
VBBDICT OP JUBT. 

See Criminal Pbocedubb Code (Act 
X OP 1872), B. 263. 
Revision. 

8. Special verdict — Question put by 

Judge to jury after special verdict — Penal 
Code, s. 330.] The prisoners were tried under 
B. 330 of the Penal Code (for voluntarily caus- 
ing hurt to a girl), and under s. 348 (for 
wrongfully confining her). Circumstances of 
aggravation were alleged, as lifting up and 
using a sword, of lowering the girl into a well, 
and of pricking her with thorns. The jury in 
their verdict stated that they disbelieved these 



VEBDICT OP JXSN^eontinued. 

allegations, and also the charge of illegal 
confinement, but that they believed that some 
slaps had been given. The Judge then asked 
the jury whether they convicted on either, 
and it so, which head of charge. They answer- 
ed that they believed the prisoners had beaten 
the girl, and that they convicted them under 
s. 330. Held, that the question put by the 
Judge to the jury was a proper one, and not 
one of law. The conviction upheld. Such a 
case is not governed by the rules of English law 
as to special verdicts. Queen v. Habi Pro- 
sad Gangooly - - - - viii 667 

VEBIFICATION OF SCHEDULE B7 AFFIDAVIT. 
See Insolvent Act, s. 6. 

VESTING OBDEB. 

See Insolvency. 

Insolvent Act, s. 7. 

VESTING OBDEB, TIME OF OPEBATION OF. 
See Insolvent Act, b. 7. 

VICINAGE. 

See Mahomedak Law, Pbb-euption. 

VOLUNTABT ASSIGNMENT. 
Hee Insolvency. 

VOLUNTABT PAYMENT. 

See Contribution, Suit fob. 
Money had and received. 
Payment into Court. 
Res-Judicata. 
Sale for Arrears of Bent. 
Sale in Execution of Decree. 
Vendor and Purchaser. 

WAGES, MONTHLY PAYMENT OF. 

See Master and Servant. 

WAGES OF COOLIES. 

See Attachment. 

WAGES OF LABOUBEBS. 

See Benq. Act VI OF 1866. 

WAGES, SUIT FOB. 

See Small Cause Court, Mofussil. 

WAGING WAB AGAINST THE QUEEN^O^/Mji/i- 
racy to wage war — Treason — Misprision of trea- 
son — Limitation of period for prosecution — 
Penal Code, s. 121—7 Will. Ill, c, 3, s. 6.] The 
offence of engaging in a conspiracy to wage ' 
war, and that of abetting the waging of war, 
against the Queen, under s. 121 of the Indian 
Penal Code, are offences under the Penal 
Code only, and are not treason or misprision of 
treason ; and therefore the proviBions of the 
Statute 7 WilL III, c. 3, s. 6, as to placing a 
limitation on the period for prosecution are 
not applicable. Queen v. Amiruddin, vii 03 

WAGING WAB AGAINST THE QUEEN, ABET- 
MENT OF. 

See Jurisdiction of Criminal 
Court. 

WAIVEB OF OBJECTION. 

See Appellate Court, Objection 
taken for the first time in. 
WAKP. 

See Act XX of 1863. 

41 
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WABRAHT, EXSCUnOI OF, AGAINST MOVE- 
ABLB PBOPEBTT. 

See Civil Pbocbdubb Code, 8. 233. 

WABBAHT OP ARR^SlSpecification of offence 
— Isjfue of warrant.'} A warrant, which did not 
specify a punishable offence, and which had 
been issued upon a statement not sufficient to 
make out any offence, quashed In be Bi- 
DHUMUKHi Debt - - - vi Ap. 129 

2. Criminal Procedure Code (Act XXV 

0/1861), s. 6S—Act X of 1872, ss. 142 and 150- 
Vetention of accused.'] A warrant issued under 
8. 68, which is a warrant of arrest as described 
under s. 76 (Form B), is only for the purpose of 
bringing an accused person before the Magis- 
trate. It is not a warrant for commitment, and 
does not authorize the detention of a person 
longer than is necessary for his production 
before the Magistrate. To detain him farther, 
there must be a fresh warrant under s. 222, 
charging the prisoner with some offence, on 
evidence taken on oath or affirmation, and in 
the presence of the accused. In the matteb 
OF Mahes Chandba Banebjee ; Queen v. 
PuBNA Chandba Banebjee ; Queen v. 
Kali Sibkab - - - - It Ap. l 

8. Act X of 1872, 9, 161— ^<y^ XXV of 

1861,*. 77.] Under s. 77 of the Criminal Pro- 
cedure Code, a Magistrate ought not to issue a 
warrant to an unofficial person, except when 
he is without the assistance of competent police 
officers, and unless the urgency is imminent. 
The force of a warrant of arrest is at an end 
when the prisoner is brought before the Magis- 
trate, and the prisoner cannot lawfully be 
committed to prison or remanded without 
sufficient grounds ; and in the absence of eyi- 
dence, there can be no g^^unds. In the 

MATTEB OP THE PETITION OF SUBENDBANATH 

Boy ; Queen t?. Subendbanath Roy - ▼ 274 

4. Leasee of tolls — Disobedience of swn- 

mons to appear^ Undertaking fwt to sue.'] 
A.f the lessee of a toll, was in arrear to 
Government in respect of the rent. The 
Magistrate issued a summons to him, whereby 
it was recited that a plaint had been preferred 
against him (A.) for not paying the sum 
of Rs. 262 for arrears of rent, and A. was 
summoned to appear before the Mag^trate to 
answer the charge. A. did not appear on the 
day appointed, but had an application pre- 
sented for postponement of the demand for 
arrears of rent, on the grounds therein stated. 
On the following day the Magistrate passed 
the following order : Whereas the debtor, 
defendant, has not appeared in person, the 
summons has not been obeyed ; therefore it is 
ordered that a warrant be issued for the arrest 
of the defendant, Proceedings were after- 
wards taken upon the warrant, ffeld, that all 
the proceedings taken by the Magistrate were 
irregular, and must be set aside, the defendant 
undertaking not to take legal proceedings for 
anything done under the order or warrant. 
In the matteb of Banka Bihabi Ghobe, 

[ii A. Cr. 17 



WARBAIT OF AlBllST OF 0dV£Rlr0A-6ERfU 
AL Ur COUHGIL. 

See Habeas Cobpub. 
Reg. Ill OF 1818. 

WAERAHT OF EXECUTION — Act X^f 1869, 
j». 88 — J it rind ict ion.] Where a warrant of execu- 
tion under Act X of 1869, s. 88. was extended 
for four ^d ays after a particular day, when the 
original warrant was not 60 days old, in order 
that more moveable property might be pointed 
out, — held that, until the time so extended had 
elapsed, an order for sale of immoyeable pro- 
perty was without jurisdiction. Nabi Bax r. 
Didab Bax Shah - - - iii A. G. 10 
WABBAHT7, BBEAGH OF. 

See Chabtee Pabty. 

WASTE. 

See Hindu Law, Alienation. 

Limitation Act XIV of 1859, 

B. 1, CL. 16. 

2. Allegation of waste — Prayer for pro- 
tection from contemplated waste — Limitation.] 
Beldper Phbar, J., that where a suit was one 
to prevent contemplated waste, it was not 
barred by lapse of time. Gbose r. Amirtamayi 
Dabi - - - - - iv 0. G. 1 

BiBWANATH CHUNDBB V, EHANTAMANI DaBI, 

[viilSl 
WHIPPINO. 

See Sentence. 

a. Act VI of 1864, *. i— Previous eon- 

viction ] The punishment of whipping under 
s. 4, Act VI of 1864, can only be inflicted on a 
seoond conviction of a person who, having 
served a sentence of imprisonment, agtiin com- 
mits a crime. Queen v. Udai Patnaik, 

[iv A. Or. 6 

8. Act VI of ISei— Penal Code, ss. 325, 

342, 378— Cr/wi»a/ Procedure Code {Act XXV 
of 1861), *. 46 — Cwnnlative sentences.] Where 
the prisoner was convicted by the Magistrate 
of three distinct and separate offences, and 
was sentenced to a month's imprisonment for 
the offence of wrongful confinement under 
8. 342 ; six months' imprisonment for the offence 
of voluntarily causing grievous hurt under 
s. 326 ; and to whipping with twenty stripes for 
the offence of theft, under s. 378 of the Indian 
Penal Code,— it was held (Kemp and Pheab, 
JJ., dissenting), that the sentence was legaL 
Where a person is convicted at the same tinie 
of two or more offences punishable under the 
Indian Penal Code, held (Kemp and Pheae. 
JJ., dissenting), that it is lawful for the 
Court, in addition to the penalties prescribed 
by the Penal Code, to sentence the prisoner to 
whipping. Nassir v. Chunder not followed. 
Manibuddin v. Gaub Chandba Shamadab, 

[vii F. B. 105 

4. When a Magistrate, in exercise of 

the powers conferred by s. 46 of the Criminal 
Procedure Code, passes a cumulative sentence 
against a person convicted at one and the MUHe 
time of two or more offences punishable under 
the Indian PeniU Code,— A^W per Peacock, 
G. J., and Pheab and Sbton-Kabb, JJ.^ thikfe 
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beoannoii, in addition te tha penidties pres- 
cribed by the Penal Code, sentence the prisoner 
to whipping under Act VI of 1864 ; nor can he 
exceed twice the extent of his ordinary juris- 
diction 9S defined by s. 22 of the Criminal Pro- 
cedure Code. Held further per Sbton-Kabr, 
J., that, in the case of hardened offenders, a 
Magistrate can award whipping in addition to 
the maximum of imprisonment which he is 
competent to award. Held per Macpherson 
and Jackson, JJ., that the Magistrate may, 
in such case, in addition to awarding double 
the punishment which may be awarded for a 
single offence, award the punishment of whip- 
ping ; but only one whipping can be awarded. 
Nassir V, Chundbr - - _ Sup. Vol. 961 

WIDOW. 

See Hindu Law, Alienation. 
Hindu Law, Maintenance. 
Hindu Law, Widow. 

WIDOW, PimCHASB BY. 

Sec Benami Purchase. 

WIDOW, REFUSAL OB OMISSION OF, TO ADOPT. 
See Hindu Law, Will. 

WIFE, CUSTODY OP. 

See Habeas Corpus. 

Mahomed AN Law, Custody op 
Wife. 

WIFE, EVIDEHGE OF, AGAINST HUSBAND. 
See Evidence, Criminal Cases. 
WILL. 

See Hindu Law, Will. 

Mahomed AN Law, Will. 
Probate. 

9 Bvddhitt will — Probate — Sticceaion 

Aot (X^/1866),*. 3H1.] Probate may be granted 
of the will of a Buddhist made after the let 
January, 1866 It is not necessary that the 
will of a Buddhist should be executed accord- 
ing to the formalities prescribed by the Indian 
Succession Act. In the hatter of Eokta 
Dine - - - - - - ii A. C. 79 

8. Beqftett — MaMes.'] A beqneet in a 

will of a sum of money for the performance 
of masses in Calcutta, is valid. Andrews v. 
JOAKIM - - - - - ii 0. C. 148 

4. Semble.—^The English rule of law 

which prohibits the bequest of money for 
superstitious uses, has no application in India. 

JUDAH V. JUDAH - - - - v 488 

5. Construction of—Htuthafid and wife 

— Trustee — Sole use and heneJU.'] A testator 
made the following bequest in his will : — ** I 
give, devise, and bequeath to my dearly- 
beloved wife all the stock-in-trade, furniture, 
mourning coaches, horses belonging thereto, 
stones, marbles, tools, implements, and materi- 
als connected with my trade and business, and 
all my right and interest therein ; and after 
payment of my debts and other expenses, I 
give, devise, and bequeath the rest and residue 
of my outstandings and collections for her sole 
use and benefit, with liberty to continue and 
carry on pnch trade and business." The testa- 



WlLL^oontinyufd. 

tor's widow married a second husband, and 
they carried on the business of the deceased 
together. They afterwards separated, and she 
brought a suit against her husband for a 
declaration of her right under the will, and for 
an account from her husband of the profits, 
k/o.f of the business during their marriage. 
Held (reversing the decision of the Court 
below) that, on the true construction of the 
will, the stock-in-trade, &c., was not bequeathed 
to the wife for her sole and separate use inde- 
pendent of any future husband ; her husband 
did not become a trustee for her in respect of 
such stock-in-trade or the profits of the busi- 
ness, and he was not bound to render an 
account. Ord v. Ord - - - vi 0. C. 68 

6. Domicile— Rules for interpretation — 

Children — Accretions to property from rents.'\ 
Where a testator has an ascertained domicile, 
the construction of his will must depend on 
the law of that domicile ; but if no particular 
law is applicable, the will is to be interpreted 
by principles of natural justice. In such 
cases, in applying the rules of Hindu, Maho- 
medan, or English lafw to the wills of Hindus, 
Mahomedans, or East Indian Christians res- 
pectively, their particular habits and modes of 
life may be looked to as a guide to the inter- 
pretation. From the context of the will and 
surrounding circumstances, *' children** may be 
interpreted as illegitimate children. .Where by 
the will the income of estates was left to 
devisees for life, with a gift over of the corpus 
on their death, and a portion of the income, 
instead of being divided among the tenants* 
for-life, was applied to the purchase of other 
estates, — held, those estates did not pass to 
the remaindermen, but formed the absolute 
property of the tenants-for-life, and passed to 
their devisees. Barlow v. Orde v P. C. 1 

7. Leffoey, suit for-^ Domestic servant — • 

Strang. ] The testator, a Hindu, made a will in 
the English form and language, in which he 
bequeathed (inter a/m) as follows : — ^" To each 
of my domestic servants in Calcutta who shall 
have been in my service ten years and upwards 
at the time of my death Rs. 100 for every 
rupee of monthlv salary drawn by them from 
me respectively.' The plaintiff had been in 
the service of the testator for about 40 years 
as sirang on board a steamer which the testator 
kept on the river, and in which he used to visit 
his zemindaries and perform other journeys by 
water. The plaintiff was in the habit of daily 
attending at the testator's residence, and there 
obeying any orders that might be given him. 
If the steamer was not needed, the plaintiff 
used to attend at the testator's residence from 
early in the morning to about one in the after- 
noon , returning to take his meals and stop on 
board the steamer. Held, that he was entitled 
to take under the legacy as a domestic servant 
of the testator. Duanno Sirang p. Upendra 
Mohan Taoore - - - - viii 244 

8. ' Held on the evidence, that the plain- 
tiff had failed to prove he was a domestic ser- 
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▼ant of the testator, so as to entitle to take a 
legracy nnder this clause. Bhim Das v. Upen- 
DBA Mohan Taqobb - - - iz Ap. 4 

9. Void heqtieH — Charitable beqiieft 

and bequest for spiritual benefit — uncer- 
tainty — Superstitions tMM.] N. E. J,y a 
Hebrew merchant -domiciled in Calcutta, and 
possessed of both real and personal property, 
died, leaving a will, by which, after appoint- 
ing" his mother, K. E J.^ and his brother, J. E. 
•/., executrix and executor thereof, and making 
various bequests and provisions, he made the 
following bequest of the residue of his pro- 
perty:— ** And what may remain after pay- 
ment of the above-mentioned sums, as well as 
the debts, shall remain under the control of 
my brothers, S. E. J, and J. E. J., for the 
purpose of defraying therewith the expenses 
for the year, and making charitable distribu- 
tions as commanded, and giving alms for my 
spiritual benefit according to their judgment." 
Heldj assuming that the High Court should 
act in conformity with the English Court of 
Chancery in carrying out charitable bequests, 
that, as far as the bluest related to giving of 
alms for the testator's spiritual benefit, it was 
void for uncertainty. The ** defraying ex- 
penses and making charitable distribution," 
were limited by the bequest to the year with- 
in which the testator died. Judah v. Judah. 

[v4S3 

10. Proviso for cesser — Conditi&n^-Con- 

ditivnal limitation — Breach of condition — 
liesidence,'] P. C. T., a Hindu, died leaving an 
only son Cf. M, 7!, and having first made his 
will in the English form, whereby, after declar- 
ing that he hi^ already made sufficient provi- 
sion for his son G. M. 1\ and that G, M. 'I\ was 
to take nothing under the will, he gave all 
his property to trustees, upon trust, as to the 
personal estate, '*to collect and get in the 
same " with certain specified exceptions, and 
thereout to pay his funeral expenses and debts 
" and such legacies as were not by the will 
postponed in payment ;" and to invest the 
residue, and out of the annual proceeds of 
such investments, so far as the same would 
extend, to pay certain annuities and postponed 
legacies as they became due, and to pay such 
surplus income as might from time to time 
exist to the person entitled to the beneficial 
enjoyment of the real property or the surplus 
rents or profits thereof; with an ultimate 
trust, after all the legacies and annuities had 
been satisfied, for the person or persons entitled 
to the beneficial enjoyment of the real proper- 
ty. And as to the realty, upon trust, until all 
the debts and legacies had been paid, and all 
the annuities had fallen in, to receive the rents, 
and thereout in the first instance to pay the 
unsatisfied legacies and annuities, and to pay 
the surplus rente to the person or persons for 
the time being to whom the real estete (sub- 
ject to the devise to the trustees) was given 
by the will. And as a first charge on the net 
income of the real property (after satisfying 
the expenses of esteblishmente), the testetor 



WILL— continued. 

directed the trustees to pay Bs. 30,000 per 
annum to the person for the time being- en- 
titled to the beneficial enjoyment of the real 
property or the surplus income thereof. He 
further directed them, after all the annuities 
and legacies had fallen in and been satiflfied. 
to convey the real estete, so far as the then 
condition of circumstences would permit, nnto 
and to the use of the }>er8on entitled, under 
the limitetions contained in the will, to the 
beneficial interest therein. The first limits^ 
tion was to J. 31. T. for life. At the end of the 
limitetions of the real estate, the will contained 
the following proviso: — "Provided always, 
and I hereby declare that, if any devisee, or 
tenant-for-life .... shall permit or suffer the 
said property so devised and limited as afore- 
said, or any portion thereof, to be sold for 
arrears of Government revenue, or shall, after 
attaining his majority, cease to keep np in a 
due state of repair, and to use as his residence 
in Calcutta, the said baithakhana house and 
premises where I now reside, and make nse of 
and enjoy my library, horses, carriages, farm* 
yard, furniture in the said house, and jewels, 
gold and silver plates, &c.. in my use or posses- 
sion, Uien, and immediately thereupon, the 
devise and limitations in this my will contained 
and declared shall wholly cease and determine 
as to him, and the person next in succession to 
him under the limitations aforesaid shall at 
once succeed," as if the person committing 
breach of such conditions had then died. The 
testator died in August, 1868. In December, 
1868, his son O. M. T. instituted a suit for the 
purpose of avoiding and setting aside the traste 
and limitations of the will, except so far as 
they were for payment of debto, legacies, and 
annuities. This suit was dismissed on the l^t 
of April, 1869. G. M. T. appealed, and on the 
1st September, 1869, the Appeal Court declared 
him to be absolutely entitled to the personalty, 
subject to the truste for payment of debts, 
legacies, and annuities, and entitled, on the 
death of the defendant J. M. T., the tenant-for- 
life, to the realty. J. M. T. and others claiming 
under the limitations in the will, appealed to 
the Privy Council ; and G. M. T. filed a cross- 
appeal, in which he claimed that the gift of 
the life-estate to J. M. T. ought to be declared 
void. By the order of Her Majesty in Coun- 
cil, which was dated the 9bh of August, 1872, 
and which arrived in Calcutta in September 
1872, all the limitations after the limitation to 
J. M. T. were declared void and inoperative, 
and it was further declared that J. i/. T. was 
beneficially entitled to a life-interest in the 
realty, and also in the personalty directed to 
be conveyed or converted into a fund, subject 
to the payments in the will directed to be made, 
and to the provisions in the will not thereby 
declared to be void ; and also, until the lega- 
cies and annuities fell in and were satisfied. 
to Rs. 2,500 a month out of the net rente of the 
realty, and also to the surplus rente of the 
same and the surplus interest of the personal- 
ty ; and that, upon the failure or determina- 
tion of J. M. Ts life-intereat, G. M* T. waa 
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entitled aa heir-at-law to the real and personal 
property. The proviso for cesser was not 
among the provisions of the will which were 
declared void. J. M. T. was one of the trustees 
under the will. After the testator's death the 
business of the estate continued, as theretofore, 
to be carried on in a portion of the bait ha- 
khana house : and J. M. T., who had a family 
dwelling-house of his own, used, up to Novem- 
ber, 1869, to attend at the haithakhana daily 
for the transaction of business. In November 
1869, J. M. T. quarrelled with his co-trustees, 
and ceased to go to the haithakhana. In 
April, 1870, he demanded from the other trus- 
tees that possession of the batlhakJiana should 
be c^ven to him, and upon their insisting on 
the right to occupy the portion of the laitha- 
kluma used for the purpose of the estate busi- 
ness, sued them for possession. In July, 1 870. 
a decree for possession was made in his favour. 
The trustees appealed, and ultimately, in July, 
1871, the Appellate Court made a declaration 
that it was consistent with the trusts of the 
will that «7. 31. t. should enter into possession ; 
and the trustees were ordered to deliver to 
him possession of the haithakhana, except the 
portion of the ground-floor occupied for the 
business of the estate. After obtaining his 
decree, J, M. T. found that the ftai^AflArA^ina was 
in a very bad state of repair, and called upon 
the trustees to have proper repairs executed. 
On their refusal to do so, except under direc- 
tion of the Court, J. M. T., in December, 1871. 
brought a suit to compel them to effect neces- 
sary repairs : the trustees contested the suit, 
but in March, 1872, a decree was passed direct- 
ing them to make the repairs. Subsequently 
repairs were begun, which were completed in 
October, 1872. In a suit by G. M. T. alleging 
that J, M. T. had committed a breach of one or 
more of the conditions contained in the pro- 
viso for cesser, by not residing in the baitha- 
kliana house and by neglecting to keep it in 
repair, and had thereby incurred a forfeiture 
of which the plaintiff was entitled to take 
advantage : Held, that the clause containing the 
provisions for cesser and shifting of the estate 
was intended to come into operation as a whole 
and not piecemeal, and, therefore, that until 
J. M. T. came into full beneficial enjoyment of 
the life-estate given him by the will, or at all 
events until he became entitled to the surplus 
rents, the time had not arrived when that 
clause was intended to apply. Held further, 
that, assuming that such time had arrived, the 
action of the plaintiff in contesting the right 
of J, M. y., under the will, to occupy the baitJui- 
khana house and premises, debarred him from 
claiming that effect should be given to the 
clause of forfeiture for non-residence. Even 
apart from any action by the plaintiff, the 
conduct of the trustees in disputing the right 
of J. M. T, to possession of a portion of the 
haithakhana house, and refusing to repair, 
would suspend the operation of the forfeiture 
clause until October, 1872, inasmuch as it pre- 
vented him until that time from obtaining 
such a poflsession as waa contemplated by the 
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forfeiture clause. The forfeiture clause wa» 
not brought into operation by the judgment 
and order of the Judicial Committee of 9th 
August, 1872. Held on the evidence, that J, 
M. T. had complied with the conditions as to 
residence. Oanendbo Mohun Taoobb v. 

JUTTENDRO MOHUN TAQOBB - - xli 1 

On appeal to the Privy Council, held, that 
as the clause provided for the cesser and 
determination of the life-interest of J. M, 
T. in the event of the conditions in it not being 
performed, his interest, notwithstanding the 
conditions over had been declared to be void, 
would cease when that event happened. Held, 
that the clause could not be construed so as 
virtually to defeat it, and therefore it must be 
held to be operative before the trusts of the 
will were at an end, and J. M. T.'s estate perfect- 
ed by a conveyance. But held on the evi- 
dence, that there had been no breach of the 
condition contained in the clause. The delay 
in not residing before October, 1872, was not 
unreasonable. Where, in a condition of resi- 
dence, no manner or period of residence is 
prescribed, but residence simply, and without 
definition, exclusive residence is not supposed 
to be meant ; in such cases the occasional use 
of a house and keeping an establishment in it 
with the intention of again using it as a resi- 
dence, is a sufficient compliance with the 
condition. Ganbndbo Mohun Taoobe v, 

JUTTENDBO MOHUN TAGOBB - xiv P. C. 60 

11. Armenian will— Devise — Aheohite 

estate — Estate for li/eJ] An Armenian by his 
will in the Bengali language made a gift 
to his son in the following terms : — ** I be- 
queath to ^. as salainati my talooks (which 
he named) and Rs. 6,000 in cash. He shall 
enjoy the profits of the aforesaid talooks. On 
his demise his sons shall get. The mooktears 
shall make over to the satisfaction of Jl." Held, 
that the will was to be construed according to 
equity and good conscience, and not according 
to English law. The rule applicable was that, 
unless a contrary intention appeared, the es- 
tate given was an absolute one. A. took an 
absolute estate under the devise. Bboughton 
V. POGOBE - - - - - lii 74 

12. Charitable bequest — 43 Mk, e. 4— 

Mortmain, Statutes of— Hospital — Clause prohi- 
biting alienation.'] A testator left his personal 
property to trustees in trust to pay thereout 
certain annuities to his son and daughter, and, 
after bequeathing some pecuniary legacies, 
devised certain immoveable property to the 
trustees in perpetuity in trust for the support 
of hospitals in the North-West Provinces, with 
directions that the surplus income (if any) 
from his personalty during the lives of his 
children, and on the death of either of them, 
his or her annuity, and on the death of both 
of them, the whole income of the personalty, 
should be applied in support of the hospitals. 
The will also contained a provision that the 
property should never be sold. In a suit for 
the construction, and for declaration of 
the trusts, of the will, it appeared that the 
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i«Kxmi9 of the perecmAlty wa^ not more than 
Boffioienty after payment of the legaoiee, to 
pay the annuities to the testator's children, 
and that the immoveable property was greatly 
in need of repairs and did not produce enough 
for the support of the hospitals, or to enable 
the trusts of the will relating thereto to be car- 
ried out. Held, that the devise for the support of 
the hospitals was a valid devise, and one to which 
the Court would give effect, as being a charit- 
able trust within the scope of 43 Eliz., c. 4. 
The Statutes of Mortmain not applying to 
India, the Court will carry out such a trust 
when the subject is immoveable property, just 
as it would if it had been personal property. 
Held also that, if the prohibition against sale 
were a valid one, the Court could not order a 
sale merely because it would be advantageous 
to the charity that the property should be 
sold; but held, that the prohibition against 
sale was void as being repugnant to the devise, 
and, notwithstanding such prohibition, the 
trustees had power to sell, or otherwise alien- 
ate, the property for the purpose of main- 
taining the hospitals. Brouquton v, Mercer, 

[ziT 442 

. 13. Orant of probate — Attestation — Sig- 

natwe—l Vict.y 0, 26 {Wills Aet),s.9SuO' 
cession Act (Act X of 1865), s, 60.] To the 
will of A., a British-born subject and a mem- 
ber of the Bengal Civil Service, who died in 
India possessed of personal property only, a 
native servant of the testator, purporting to 
attest the will, appended words in the Persian 
character signifying ** this is A's signature." 
Held, on an application for probate that this 
was not a sufficient subscription of the will. 
Semhle. — A signature by mark would be a 
sufficient sigrnature to a will by a witness under 
the Indian Succession Act. In the Goods of 
Wynne - - - - - - ziii 892 

WILL, EXEMPLIFICATIOH OF. 

See Succession Act, s. 237. 

WINDOWS OB DOORS, SUIT TO CLOSE. 

See Jurisdiction of Civil Court. 
Trespass. 

l^THDBAWAL OF SUIT. 

See Civil Procedure Code, b. 97, 
Divorce Act, s. 36. 

a. Act X of 1869.] A plaintijff in a 

suit under Act X of 1859 is entitled, at anv 
time between the institution of the suit and 
the passing of the decree, to withdraw the 
suit, and tiio Court is bound to grant his 
application, and has then to confine its deci- 
sion solely to the question of costs. Ram- 
CHARAN Bysak V. Harvey - - ii S.N. xi 

WITNESS ABSCONDING. 

See Civil Procedure Code, s 366. 

WITNESS, BEFUSAL OF PABTT TO ATTEND AS. 
See Superintendence op High 
Court. 

WITNESS, UNCOBBOBOBATED EVIDENCE OF. 
iSte Approvers. 
False Evidence. 



WITNESSES. 

See Aheen. 

Civil Procedure Cqde, b. 170. 

Commission. 

Criminal Procedure Codb (Act 

X OF 1872), 8. 249. 
Divorce Act, s. 62. 
Evidence. 
False Evidence. 
Holiday. 
Oaths Act. 
Pardanashin Women. 

3. Judge — competent witness^ A judge 

is a competent witness, and can give evideiice 
in a case being tried before himself, even 
though he laid tibe complaint, acting as a pub- 
lic officer, provided that he has no personal or 
pecuniary interest in the subject of the charge, 
and he is not precluded thereby from dealing 
judicially with the evidenee of which his own 
forms a part Queen v. Mu&ta Sing, 

[vi A. O. 10 

See contra. The Empress t?. Donnelly, 

[I. L. B., 2 Oale. 406 

8. Attorney-^ Advocate — Competent *ri^- 

ness."] An attorney who has acted as advocate 
for one of the parties^ and pleaded his case in 
Court, can be examined as a witness in the 
case. BamfalShaw <;. Biswanath Mandal» 

[▼ Ap. S8 

4. Prisoner, tendering pardon t^.] 

Procedure as to tendering a pardon to a prison- 
er before examining him as a witness, discusB- 
ed. Queen v. Gagalu - - vi Ap. 60 

6. Privileges of witnesses — Action for 

damages — False evidence.'] Witnesses cannot 
be sued for damages in respect of evidence 
given by them in a judicial proceeding. If 
their evidence be false, they should be pro- 
ceeded against by an indictment for prejury 
Gunesh Dutt Sing v, Mugneeram Chow- 

DHRY - - - - - Xi p. C. aSl 

6. Privilege from arrest — Bona fides. '\ 

Where a witness was arrested in execution of 
a decree, and the circumstances under which 
the arrest had taken place showed the absence of 
a bonS, fide belief on his part that his attend- 
ance at Court was required for the purpose of 

^giving evidence in the case in which he had 
been subpoenaed, the Court refused to allow his 
claim to privilege from arrest. Wooma Chukk 
Dhole v. Teil - - - xiv Ap. 18 
See In the matter op Omritolall Dky, 
[I. L. B., 1 Gale. 78 

7. Summoning witnesses — Application^ 

for summons to cite witnesses.'] A party is 
entitled at any stage of the case before hearing 
to apply for a summons to cite witnesses with- 
out reference to the number of such applica- 
tions which he may have previously made, and 
it is the duty of the Court to comply with such 
application, if any time be left before the hear* 
ingof the canse. Anurup Chandra Mir- 
KuoPAUHYA V. Hiram ANi Dasi - ui Ap. 38 

Hari Das Baisakh i;. Mir Moazam Ho»- 
8BIN - - - - - vmAp. 16 
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WITNESSES— <»m^iniMr(l. 

8. Application to examine a witness — 

Act VIII of 1^69, s. 162.] No special formalities 
are required by s. 162, Act VIII of 1859, in an 
application for the examination of a witness. 

BONOMALBB ChUKN MTTBB V. HaFIZUDDBEN, 

[xiii 247 note 

9. CHminal Procedure Code {Act XXV 

of 1861 ), *. 318.] Althongh there is no mention 
in chap, xxii of Act XXv of 1861 of any parti- 
cular provisions under which witnesses may 
be summoned, yet it is the duty of the Court, if 
parties cannot procure the attendance of 
their witnesses, to issue summonses for their 
attendance. In tub matter of the Peti- 
tion OF Shamasankab Mazumdab, iz Ap. 46 

10. A Magistrate was held to be right, 

under the circumstances, in not postponing 
the case for the purpose of summ6ning 
witnesses for one of the parties. In the 
matter of the Petition of Gabinda Chan- 
dra Ghosb - - - - izAp. 89 

11. Absconding witness — Act XIX of 

1863, *. 28— ^<?« Xof \%^— Fine for avoiding 
service of summons,'] S. 28 of Act XIX of 
1853 having been repealed by Act X of 1861. 
a Judge has no jurisdiction, under Act VIII of 
1859, to inflict a fine for the purpose of punish- 
ing a witness who absconds, or keeps out of 
the way, to avoid service of summons. In re 
Oajadhar Prasad Naratan Sinq, i A. C. 186 

18. Summoning witnesses for accused-- 

Criminal Procedure Code {Act XXVof\%^\), 
s. 263 ] Per AiNSLiE, J.— In a trial under 
chap, xiv of the Criminal Procedure Code, the 
Magistrate is not bound, under s. 253, to sum- 
mon any witness whom the accused may 
require. It is only discretionary with him to 
do 80, and in the circumstances of the present 
case he exercised his discretion rightly in 
refusing to summon the witnesses asked for. 
Per Paul, J. (diflfering).— The right of an 
accused to have witnesses for his defence sum- 
moned during the pendency of the trial is an 
ordinary and natural right, and this right is not 
taken away, but affirmed, by s. 253 ; the Ma- 
gistrate is bound to summon the witnesses, 
though it is discretionary with him to adjourn 
the trial. In the present case, treating it as 
tk matter of discretion only, the Magistrate was 
wrong in refusing to summon the witnesses 
required. Queen v, Bholanath Mooker- 
jBB------vii664 

18. It is the Magistrate's duty to sum- 
mon witnesses for the accused who can speak 
to the facts of the case, and he ought not to 
determine beforehand what credit he will 
give to their evidence. In The matter of 
the Petition of Mahima Chandra Shah, 

[iv Ap. 78 

14. Criminal Procedure Code, *. 876 — 

Accused person^ right of! An accused person 
is entitled to have examined as a witness any 
person named in his list of witnesses delivered 
to the Magistrate : and the Magistrate should 
take measures to enforce the attendance of 
such peraoB. Quben v. I6HAK Dutt, tI Ap. 88^ 
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WmiSSl^-^ontinued. 

16. Refusal to summon witness for accused 

— Participation in charge — Illegal conviction.'] 
A refusal to summon witnesses cited by an 
accused, on the ground of their being impli- 
cated in the charge, vitiates the trial and con« 
viction. Ram Shahai Chowdhry v, Banker 
Bahadur - - - - - vi Ap. 66 

16. Criminal Procedure Code {Act XXV 

of 1861), ss, 188, 207, 227, and 229^— Arrest and 
detention of witnesses.] S. 207 g^ives no 
power to the Magistrate to call up and exa- 
mine witnesses for the defence whose names 
have been given in a list, under s. 227. when 
the prisoners reserve their defence for the 
Court of Sessions; but under s. 228 he i^ 
bound to summon them to give evidence 
before the Court of Session. S. 188 only em- 
powers a Magistrate to issue a warrant tot 
the apprehension of a witness when he has 
reason to believe that the witness will not 
attend to give evidence without being oom*- 
pelled to do so. and it does not empower a 
Magistrate to commit a witness. In thb 
matter of Mahesh Chandra Banebjee ; 

QUEBN t>. PURNA CHANDRA BANERJEB ] 

Queen v. Kali Sibkar - - vi Ap. 1 

17. Criminal Procedure Code {Act XXV 

of 1861), s, 2^^— Witnesses attending volnn^ 
tarily] In cases coming under chap, xxv of 
Act Xxv of 1861, to which s. 266 applies, and 
not s. 262, the Magistrate is not obliged to 
call on the accused to produce his witnesses, 
but he must hear them if they attend volun- 
tarily, as by s. 266, read with s. 262, they ar« 
supposed to do. In re Bhika Roy, vii 668 noU 

18. Refusal of Court to allow witness for 

defence to he examined — Illegal conviction — 
Criminal Procedure Code {Act XXV of 1861)i 
s. 266.] Conviction set aside on the ground of 
the Magistrate's irregularity in refusing, id 
a trial before him under chap, xv of thd 
Criminal Procedure Code, to allow the ex- 
amination of a witness who had been tendered 
on behalf of the accused. Queen v, Mahima 
Chandba Chuckebbuttt - - iv Ap. 7i 

19. Examination in ahsence of accused."^ 

It is illegal to examine the witnesses for the 
defence and to pass sentence in the absence 
of the accused. Bihoobam v, Allaho Eo- 
LiTA - - - - - i S. N. viii 

20. Examination of witnesses by Ap^ 

pellate Court.] Courts should in all cases 
exercise the powers with which they have 
been entrusted by the law in the examination 
of witnesses, if they see that they are not 
properly examined through the incompetency 
of those who have the management of the 
suits. If the Munsif fails to take propet 
evidence, the Appellate Court should not 
decide the case on such evidence as there m, 
but having the pow«r to call for further 
evidence under s. 356, Act VIII of 1859, i^ 
should take proper means for making the 
evidence complete. Bamgati v. Imitari 
BakjIb ^ «- «- <- •• i 8. 1, u 
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WITISSSES— C£mftfit«tf<f. 

Al. Selection of witnesses by Court.^ 

It is not right for the lower Court to select 
five out of twenty witnesses tendered for 
examination. It is the bouuden duty of the 
Judge to receive all the evidence tendered, 
unless the object of summoning a large num- 
ber of witnesses clearly appears to be to 
impede the adjudication of the case, or other- 
wise to obstruct the ends of justice. Ram- 
PHAN Mandal v. Eajballab Pabamanik, 

[vi Ap. 10 

»2. Aet VIII of 1869, s, 170— Cross- 

examination.'] A defendant failed to appear 
when ordered to attend under s. 170, Act YIII 
of 1859. The Judge did not at once pass 
judgment against him, but called the plaintififs 
witnesses, and refused to allow the defend- 
ant's vakeel, who was present, to cross- 
examine them. Held, that the Judge ought to 
have allowed the defendant's vakeel to cross- 
examine the plaintiff's witnesses. Pakaktar 
r. Jakbibam Bhakat - - - ii Ap. 12 

83. Recall of witnesses— Cross-examina- 
tion,'] A Court of first instance decreed a 
case ex parte in favour of the plaintiff, and 
at a re-hearing did not recall the plaintiff's 
witnesses, whom, therefore, the defendant had 
no opportunity to cross-examine, and again 
gave a decree for the plaintiff. The lower 
Appellate Court rejected the evidence of 
plaintiff's witnesses, and reversed the decree. 
Held^ that the Court of first instance should 
have recalled the plaintiff's witnesses, and 
given ' the defendant an opportunity of cross- 
examination. Bam Bakb Lall v. Kishobi 
HohanShaha - - - iuA.C.27d 

24. Witness called by the Covrt—CroAS- 

ewamination.] A witness called by the Court 
is liable to be cross-examined by any of the 
parties to a suit. Tabini Chabak Chowdhbt 
r. Saboda Sundabi Dasi - iii A. C. 145 

25. Medical witness.] As to cross- 
examination by accused of medical witness 
called in a professional capacity, see Quken 

€. IBHAN DDTT - - - - vi Ap. 88 

26. Discrepancies in statements of wit- 
nesses.] Discrepancies in an account of what 
took place in a conversation are not a sufficient 
ground for disbelieving statements made by 
different witnesses. Bhaju Sing r. Kaif- 
NATH Tbwabi - - - iii A. G. 832 

27. Evidence — Orofind for discrediting 

witness.] A bare allegation by a defendant 
in his written statement, without any proof 
in support of it, that a certain person is his 
inveterate enemy, is not sufficient to discredit 
that person's testimony. Kasinath Shaha 

V. DWABKANATH SlEKAS - - ix 215 

WOBKMEH. 

See Act XIII op 1859. 

WBITTEH A6BEEMEHT, ADMISSIBILIT7 OF 
EYIDENCE TO VAET. 

See EviDSNCB, Pabol EyiDENgi. 



WBITTE5 STATSMEIT. 
See Admission. 

2. Additional written statement'^ Prae- 

tice—Act VIII of lSo9,s. 122.] An application 
by the defendant for leave to tile an additional 
written statement allowed, on condition of the 
defendant paying the whole costs and furnish- 
ing a copy of the additional statement to the 
plaintiff free of charge. Distinction made 
between such an application by a plaintiff and 
one made by a defendant. Dasmani Dasi r. 
Sbinath Ghusk - - - iii Ap. 11 

3. Irrelevant matter — Application tp 

take written statement off the jUe.] Where 
there was in a written statement matter irre- 
levant and improper, the Court, on application, 
ordered it to be taken off the file, with leave to 
file a fresh one in a week. Written state- 
ments should set out the bona fide nature of 
the defence, and nothing else. Kasublax 
Dey v. Tbemeabne - - - iii ^. 12 

4, Offer without prejfidice — Irrelevant 

matter— Act VIII of IS59, s. 124.] An oflfer 
without prejudice should be omitted from the 
pleadings. In a suit wheie the written state- 
ment of the plaintiff contained letters relative 
to an offer made by the defendants without 
prejudice, the Court ordered, on the application 
of the defendant, that the paragraphs of the 
written statement relating to the offer should 
be struck out. Halfobd o. East Indiax 
Kailway Company - - iii Ap. 19 

WBOHOFUL DISMISSAL, SUIT FOB, A6AIEST 
60VEEHHENT. 

See Mastbb and Sebvant. 

WBONOFUL DISTBAIHT. 

See JUBISDICTION OP REVBNUB COUBT. 

8. Crops, seizure of — Act X of 1859, 

ss. 142 and 143 — Tiespass.] Certain sub- 
lessees sued in the Collector's Court the zemin- 
dar and others employed by him for the value 
of crops seized and carried away, under a certi- 
ficate, as was alleged by the defendants, granted 
to them by the Collector, but which they 
failed to produce. Held, that ss. 142 and 143 of 
Act X of 1859 applied to the case. S. 143, Act 
X of 1859, contemplates not only the case of a 
person who professes to follow the provisions 
of the law, though he has no power to distrain, 
but also the case of a person who, under colour 
of the Act, does distrain, but does not do so 
according to the provisions of the Act. Such 
persons are considered by that section as tree- 
passers, and are liable to the penalty of tres- 
pass, in addition to damages which may be 
awarded against them by the Revenue Court, 
Radha Mohan Naskab v. Jadunath Dass, 

[iii A. C. 861 

WBONOFUL POSSESSION, CULTIYATIOE OF 
LANDS B7 PERSON IN. 

See Mesne Pbofits. 

WBONOFUL SEIZURE IN EXECUTION. 
See Act XXIII of 1861, s. IL 
Damages, Mbasubb op. 
Execution of Dbcebx. 
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ZSmiDAE. 

See Gbaitt of Land Bekt-fbbb. 
ZEMIHDAB, DTJTT OF — Ancient tanJu-^NeglU 
pence — Statutory power e — Liability /or damage 
occasioned by overflow of tanks,'} The pabUo 
duty of maintainiiig ancient tanks, and of 
oonstraciing new onee, was originally under- 
taken by thie Gk>vemment of India, and apon 
the settlement of the country has, in many 
instanoes, deyolved upon zemindars. Such 
zemindars have no power to do away with 
these tanks, in the maintenanoe of which 
large numbers of people are interested, but 
are charged under Indian law, by reason of 
their tenure, with the dut^ of preserving and 
repairing ti^em. The rights and liabilities of 
Bach zemindars with regard to their tanks are 
analogous to those of persons or oorporationB 
on whom statutory powers have been conferred, 
and statutory duties imposed. A zemindar, 
if the banks of any such tank in his possession 
are washed away by an extraordinary flood 
without negligence on his part, is not liable 
for damage occasioned thereby. IIadras 
Bailwat CoMPAinr v, Zeminbab of Oabye- 

TDTAOABAM - - - - xi? P. C. 209 



zemudab, riorts of. 

See llADBAB Bbo. XXV and XXXI of 
1802. 
]\iSA8XJBEMENT OF LANDS. 

3. Co'^harer in taloohJ\ Beldf that a 

zemindar, by becoming a co-sharer in the 
talook, does not lose his right to the joint 
responsibility of all the other co-sharers for the 
due payment of the rent ; he only becomes 
bound to make an allowance for that portion 
which he as a co-sharer ought to pay. Gobindo 

GOOMAB GHOWDHBY V. MANSON ~ - XT 66 

8, Claim to intermediate tenure* — 

Proof,^ A zemindar has, as such, a primd 
facie right to the gioes collections from all the 
mouzas within IIb zemindari It is for par- 
ties setting up an intermediate tenure to prove 
their grant. Pbahlad Sen v, Dubqapbabad 
Tbwabi - - - - - ii P. C. Ill 

ZEMUDAB AHD BTOT. 

See EiQHT OF Oooupanct. 
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paper. Ba, 2. 
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J. Norman Lockyer, r.B.8. 1«. 
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trance Examination. Rs. 1-6. 

The Literature of Bengal from 
the earliest times to the present day. 
By Arcydae. With extracts. 12mo., 
stitched. Re. 1. 
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tion. By tfohn Mendes. 8vo., cloth. 
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The World's History, Compiled 
under the direction of E. Leth- 
bridge, m.a. Translated into Ben- 
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History and Geography of Bengal, 
For the Junior Classes in Schools. 
By E. Lethbi'idge, m.a. Translated 
into Bengali. Demy 8yo. Re. 1. 
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H. E. Roscoe. Translated into Ben- 
gali. Demy 8vo. As. 8. 

Etements of Euclid : First two 
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Translated into Bengali. Demy 
8vo. As. 6. 
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of India), Demy 8vo., stitched. 
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tion of Tablets a?i(l rnaciiptions ; with 
Directory, Biofrrnpliical Sketches, and 
Memoirs. Hojal 8vo., cloth. Us. 6. 
The Hundred Years' Anglo- 

Chinese O i len (liir, (vom 1776 to 1876. 
8v6., stitched. Us. 7. 

DOMESTIC ECONOMY. 

Indian Doraestic Economy and 
Ueceipt Book, With Hindnstani 
Names. By Dr. U. Ui.ldell. Eighth 
Edition. Ul. 12mo. Rs. 7-8. 

Practical Remarhs chiefly con- 
cerning the Health and Ailment of 
European Families in India with 
8])eeial refei-ence to Matei*nal Manage- 
ment and Domestic Economy. By 
Francis R. Hogg, m.d., Snrgn.- Major. 
Demy 8vo., boards. Rs. 2. 

ENGLISH LANGUAGE. 

B, A, Lxanunation 1880, con- 
taining the Selections fnnn Milton, 
Helps, Burke, and Lamb. 870., 
stitched. Rs. 5. 

First AHs Course for 1878. 8vo., 
clothe Rs. 5. 

First Arts Course for 1879: 
Selections from Cowper, Goldsmith, 
Macaulay, Pope, Johnson, Prescott, 
Helps. 8vo., cloth. Rs. 5, 

En/jUsh Classics for Indian 
Schools: Goldsmith's Deserted Vil- 
lage. Edited by G. W. Forrest and 
Storr. As. 12. 

A Guide to English Parsing. 
By II. P. Jacob. Fcap. 8vo. As. 4. 

Easy Selections from Modeim 
English Literature* Uy E. Leth- 
brid'ie. \8. 6d. 

Selections from Modern English 
Literature. By E. Leth bridge. 8vo., 
cloth. Rfl. 2. 

A Series of six English Reading- 
Books, For Indian Children. By 
Peary Churn Sircar. Revised by 
E. Lethbridge. First, 5d.; Second, 
- • 6f/. ; Third, 8r/. ; Fourth, Is.; Fifth, 
1*. 2d,; Sixth, \s. Sd. 

Hints on the Study of English, 
By F. J. Rowe and W. T. Webb. 
Demy 8vo., cloth. Rs. 2-8. . 

A Companion Reader to "Hints 

on the Study of English.** Demy 
* 8vo., paper. Re. 1-4. 

The Student's Companion to 
English Grammar, Compiled from 
University Examination Papers. By 
J. Tannoek, Nizamut College, Moor- 
shedabad. Svo.^ stitched. As. 8 ; 
Supplement, 1876. 



ENGLISH LANaUAGE,—(oo/*<<i.) 

A Key to Tannock's Students 
Companion to Enulish. By G. A. 
LOrmer. 8vo., sewed. As. 8. 
English People and their Lan- 
guage. Translated from the German 
of Loth by C. H. Tawney. Stitched. 
As. 8. 
A Primer of English Grammar- 
For Indian Students. By the Rev. 
R. Morris, m.a., ll.d. Is. 

A ShoH History of English Lan- 
guage. By Thomas Edwards, p. k. 
I. s. 

ETHNOLOGY. 

DescHptive Ethnology of Bengal. 
By E. Tuite Dalton, C.S.I., Colonel, 
Commissioner of Chuttia Magpur. 
Illustrated by 85 Lithographic Por- 
traits and Groups copied from Photo- 
graphs. Imperial 4to., pp. 340. 39 
Plates. Half morocco. Rs. 45. 

EXAMINATION MANUALS. 

Calcutta University Calendar, 

1877-78; containing the Acts incor- 
porating the University and author- 
izing it to grant Degrees — Bye-Laws 
— Regulations for all the Examina- 
tions, with lists of Subjects and Text- 
Books — The University List of 
Fellows, Affiliated Institutions, Gra- 
duates, &c., and Papers set at the 
last Examinations in all Degrees. 
Demy 8vo., cloth. Rs. 5. 
Calendars of previous years available. 

Guide to the Subordinate Civil 

Service Examinations^ including a 
Selection from the Questions set in 
previous Examinations and the Orders 
of Government on the subject. 
By W. H. Grimley. 8vo., boards. 
Rs. 4. 

Rules for the Departmental Exa- 
minations of Junior Members of the 
Covenanted Civil Service, the Subor- 
dinate Executive Service, the Non- 
Regulation Commission, Police and 
Opium Departments ; including a 
Selection of Examination Papers, in 
which are incorporated specimens of 
questions in Bentham^s Theory of 
Legislation, Political Economy, His- 
tory of India for the Examination of 
Candidates for admisiiion into the 
Staff Corps, and of Officers in the 
Political Department. By W. H. 
Grimley, C.S., Secretrary to the Cen- 
tral Examination Committee. 8vo., 
boards. Us. 5. 
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EXAMINATION MANUALS.— (<><>»f<i.) 
A Manual of Reference to the 

Examinations in Oriental Langunges 
held througliout the Bengal Presi- 
dency, containing the latest Orders 
of Government of India, establinhing 
the Tests for Civil and Military 
Officers, Graded Officers of the Edu- 
cational Department, and of the 
Unco venan ted Service, with Speci- 
mens of Test Papers for the various 
Examinations. By H. 8. Jarrett, 
Secretary to the Board of Examinere . 
Stitched. Rs. 2-8. 

FINANCIAL CODES. 

The Civil Pension Code, 
The Civil Leave Code, 
7"he Acting Allowance Code, 
Bound in one vol. Rs. 3-8. 

GARDENING. 

A Manual of Gardenvng for 

Bengal and Upper India, By 
T. A. C. Firminger, Hony. Member, 
Agri.-Horti. Society. Third Edition. 
8vo., cloth gilt. lis. 10. 

The Indian Flower Gardener, 

adapted for the Plains (including the 
North- West Provinces and Hill Sta- 
tions). 8vo, Stitched. Rs. 4. Cloth, 
Rs. 4-8. 

GEOGRAPHY. 

A Oeographical Reader and Com- 
panion to the Atlas, By 0. B. 
Clarke, ikf. A. 2s. 

Physical Geography. For Indian 
Students. By H. F. Blanford, Asso- 
ciate of the Royal School of Mines, 
Director-General of the Indian Me- 
teorological Department. 28. 6d. 

GERMAN. 

German made Easy, A Practical 

Grammar for English Students. Bj 
Dr. Chr. Vogel, Rector of the Com- 
mercial Academy at Geneva. 8vo. 
Rs. . Key. Rs. . 

GLOSSARIES. 

Kachari Technicalities; or, A 

Glossary of Terms, Rural, Official, 
and General, in daily use in the 
Courts of Law and in illustration of 
the Tenures, Customs, Arts, and 
Manufactures of Hindustan. By 
P. Carnegy. Demy 8vo., cloth. 
Rs. 12. 
A Guide to Legal Translation; 
or, a Collection of Words and 
Phrases used in the Translation of 
Legal Papers from Urdu to English. 
By Dnrga Prasad. 8vo., cloth. Rs. 5, 



QljOBBARlEQ.-^Cecntd.) 

A Scheme for the Rendering of 

European Sciettiijic Tet^ms into the 
Vernaculars of India, By Rajendra 
Lala Mitter. Demy 8vo., stitched. 
As. 8. 

Dictionary of Law and other 

Terms commonly employed in the 
Courts of Bengaly including many 
Commercial Wonis and Idiomatic 
Phrases, in Knglish and Bengali. 
By John Rohinson. 8vo. Rs. 6. 

A Glossary of Peculiar Anglo- 
Indian Coloquial Words and Phrases^ 
Etymological^ Historical^ and Geo^ 
graphical. By Colonel Henry Yule, 
O.B., and Arthur Burnell, ph.D. 

{^In the press, 

GUIDE BOOKS. 

Travels of a Hindu to various 

parts of Bengid and Upper India. 
By Bliolanath Chunder. With an 
Introduction by J. Talboys Wheeler. 
2 volsw small 8vo., clotli. Rs. 12. 

The Lucknow Guide: a Hand- 
book to objects and places of interest 
in the Ciiy and its neighbourhood. 
By J. Browne, La Martiuiere, Luck- 
now. 8titche<l. Rs. 2. 

A Handbook for Visitors to Agra 

and its neighbourhood. By H. Q, 
Keeue, C. S. 3rd edition, revised. 
Mnps, plans, &c. Fcap.. 8vo. Rs. 2. 

A Handbook for Visitors to Delhi 
and its Neighbourhood. By H. G. 
Keene. 3rd edition. Maps. Fcap. 
8vo. Rs. 2. 

A Handbook for Visitors to Luck- 

now. With preliminary Notes on 
Allahabad and Cawnpore. By H. Q. 
Eeene. Map. Fcap. 8vo. Rs. 2. 
Handbook for Visitors to Benares. 

By the Rev, Sherring, M.A, With 
four plans. Stitched. Rs. 2. 
The Archceology and Monument^ 
al Remains of Delhi, Uy Carr-Ste- 
phen. Royal 8vo. Rs. 10. 

Tourists' Guide (The) to the 

Principal Stations between Calcutta 
and Mooltan, and Allahabad and 
Bombay. 4th edition. Stitched. 
Rs. 2. 

Newman and Co*s Handbook to 
Calcutta^ Historical ami Descriptive. 
With a plan and illustrations. Crown 
8vo., cloth. Rs. 4. 

Calcutta to Liverpool, by China, 
Japan, and America, in 1877. By 
H. W. N. 12mo. Ra. 2, 
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GUIDE BOOKS.— («m<i.) 

Nevrm/in'a Indian Bradehaw, a 
Guide to Travellers tliroughout India. 
As. 8. 

The Delhi Handbook. By Carr- 
Stephen. As. 8. 

HINDI. 

The Rajniti of LaUu Lala. 

Translated from the Braj Bhasha 
bj C. W. Bowdler Bell. 8vo. 
Stitched. Rs. 6. 
Bytal Pacheeaee ; or, The Twen- 

• ty-five Tales of a Demon. Re- 

printed from the New Edition of 
feshwar Chandra Vidjnsagar, in 
Hindi. Second Edition. Rs. 3. 

The student's Orammar of the 
Hindi Ltinguage, By Rev. W. 
Etheringt<m. Second Edition. 870. 
Cloth. Rs. 4. 

Orammar of the Hindi Lan- 
guage: in which are treated the 
standard Hindi, Brnj,and the Eastern 
Hindi of the Ramajan ; also the 
Colloquial Dialects of Marwar, Ku- 
maon, Avadh, Baghelkhand, Bhoj- 

Sur, &c. ; with copious Philolojjical 
rotes. By Rev. S. H. Kellogg. 
8to. Cloth, lis. -10. 
Mohabharat, in Hindi. By Mud- 
dun Mohun. 3 vols. 8vo. Cloth. 
Rs. 20. 

A Dictionary in Hindi and 

Englinh, Compiled from approved 
Authorities. Second Edition. By 
J. T. Thompson. Royal 8f0. Ta- 
per. Rs. 12-8. 

HINDUSTANI. 

Araish-i-MahfU, Printed in 
Urdu, For the use of the Junior 
Members of Her Majesty*s Indian 
Civil and Military Services. Fourth 
Edition. Revised and corrected 
by W. Nassau Lees, lud, 8vo. 
Pnper. Rs. 6. 

AraAsh-i-MahfiX ; or, The Orna- 
ment of the Auembly. Literally 
translated from the Ur<1u by Capt. 
M. H. Court 8VQ. Sewed. Vis. 8. 

Fisanah-i-Ajaib of Mirza All 

Heg Surur. New and Revised Edi- 
tion. For Examination for Degrees 
of Honor in Urdu. 8vo. R8« 4. 

Hindustani Selections for the 
Lower Standard Examination : be- 
ing Selections from, the Bagh-o-Ba- 
bar and History of India, 8vo. Rs. 
8-8. 



HINDUSTANI.— («Mi<rf.) 

Hindustani Selections for the 
Higher Standard ; being Selections 
from the Bagh-o-Bahar and Prem- 
sagur. 8vo. Stitched. Rs. 5-8. 

IkhwoAi-us-Safa, in Urdu. 
Fourth Eidition, revised and correc- 
ted. For Examination, High Pro- 
ficiency In Urdu. 8vo. Rs. 3. 

A Manual of English and Hiri- 

duatani Terms, Phrasei, ffc. In the 
Roman Character. By Rev. Mo- 
dhnsttdun Seal. Revised and En* 
larged Edition. Fcap. 8vo. Cloth. 
Rs. 2. 

Nuzr-i-be-Nuzeer, in Urdu. 

Third Edition, revised and corrected. 
F<»r Fjxamination, High Proficiency 
in Urdu. 8vo. Rs. 3. 

Nazr-i-bi-Nazir. Translated 

from the Urdu by C. W. Bowdler 
Bell. 8vo. Stitclied. Rs. 4-8. 

Nazr-iAn-Nazir ; or The Incom- 

f arable Prose of Meer Hussen. 
literally translated by Cspt. M. H. 
Court 8vo. Stitched. Rs. 5-8. 

Pocket Hindustani Vocabulary, 
By an Officer of the Bengal Suff 
Corps. In two parts. Rs. 2. 

Kulliyat-i-Sauda of Mirza Rafir 

W'Sauda, Extracts from, in Urdu. 
For Examination for Degrees of 
Honor in Urdu. 4to. Rs. 4. 

Muenawiyat of Mirza Raft- 

uS'Saudn, For Candidates for the 
High Proficiency Examination ia 
Urdu. Sewed. As. 12. 

Selections from tlie KvXUyat; 

Sada, I'he parts appointed for the 
High Proficiency Exammation. Li- 
terally translated by Capt. M. H. 
Court. 8vo. Paper. Rs. 3. 
Ghaduated Translation Exercises, 

Part II.— FWIinh-Urdq, Urdu-Kng- 
lish. With Rules and Remarks for 
the guidance and assistance of Na- 
tive Teachers and Students. By 
L. A. Stapley. 8vo. Paper. Rs. 2. 

Intt^oduction to the Hindustani 

Language, Eighth Edition, im- 
proved. By Rev. W. Yates. In 
Roman Character, Rs. 5. In Persian 
Character, Third Edition, Rs. 6. 

Urdu Enirance Course. Selec- 
tions Appointed by the Calcutta 
University. Poetry, Prose, As. 8. 

TransloMon of the Hindu Period 
of Marsbman*8 History for the Lower 
Standard Examination. By Major 
H. S. Jarreii. 8vo. lU. K4. 
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HISTORY FOR SCHOOLS. 

The Woi'ld's History. Compiled 
under the direction of B. Leth- 
bridge, m. a. Second Edition. Is. 

An Easy Introduction to the 
History of India. Second likiition. 
By E. Lethbridge, m. a. Is. 6d. 

A History of England, Second 

Edition. Compiled under the direc- 
tion of E. Letiibridge, m. a. Is. 6d. 

An Easy Introduction to the 

History and Geography of Beneal, 
Second Ediiion. hj E. Lethbridge, 
M.A. l8.6d. 

HISTORY, BIOGRAPHY, &C. 

Ancient India as described by 
Megasthenes and Arrian: being a 
trnnjdation of the fragments of the 
Inbika of MfiQASTHBMBS coUectcd 
hy Dr. Schwnubeck and a transla- 
tion of the first part of the Indika 
of Areian with Introduction, notes 
and a Map of Ancient India. By 
J. VV. McCrindle, Esq., m. a., Princi- 
pal of Patna College. 8vo. lis 2-8. 

Bhopal ; or, the History of Bho- 

' pai. By H. H. the Begum of Bhopal. 

.Translated by H. C. Barstow ; ^with 

Map. 8?o., stifi cover. lis. 6, 

E^rly Records of British India, 

a History of Eai-ly English Settle- 
. menls. as told in Government Records, 
old Travels, and contemporary docu- 
ments down to the rise of British 
power in India. By J. Talboys 
Wheeler. Royal 8vo. Cloth. Rs. 10. 

The Cydopcedia of India and of 

Eastern and Southern Asia, Com- 
mercial, Industrial, ahd Scientific 
Products of the Mineral, Vegetable 
and Animal Kingdoms, Useful Arts, 
and Manufactures. By E. B)ilfour. 
Second Edition. 5 vols, royal 8vo, 
Cloth. Rs. 50. 

Miscellaneous Writings in Prose 

and Verse; comprisinj? Journal of 
Operati«>ns against Bhurtpore in 
1825-26; Journal ofaTonr through 
Shekawatee; Account of various 
Cities in Upper India; Account of 

I i a ^ti8sion to Bikaneer, Jessulmeer. 

, With nutnerons Dramatic Charades, 

Poei^ns, and T^les. By A. H. E. 

J . fioileau. 8vo. Cloth. Rs. 4. 

Beport on.the Practicability of 
: ; , re^opehing the Trade Route "between 

\ . jpi^rmqh and Western ' China, By 
^ , A. Bower?. With an Appendix. 

Ijiargfj 8yOr Stitched. Rai 5. 



HISTORY, BIOGRAPHY, 4fco.— (<Mw*«rf.> 

The Nizam,: His History and 
Relations with tlie British Gevern- 
ment. By Henry George Briggs. 

' WithPorti-ait. 2 vols. 8vo. Rs. 15. 

Calcutta Gazette Selections, show- 
intr the Pol i teal and Social Condition 
of the English in India. Royal 8vo. 

Vol. I.— 1784— 88. Rs. 3. 

Vol. 11.-1789-97. Rs. 5. 

Vol. III.— 1798-1805. Rs. 5. 

Vol. IV.— 1806-15. Rs. 5, 

Vol. V.—1816— 23. Rs. 5. 

The Umhalla Conference, Re- 
vised and reprinted from the " Eng- 
lishman." By J. E. Clerk. Small 
8vo. Cloth. Rs. 3-8. 

Autobiography of an Indian 
Officer, By Major II. M. Conran. 
8vo. Cloth. Rs. 3-8. 

A Life of the Earl of Mayo, 
fourth Viceroy of India. With a 
Narrative of his Indian Administra- 
tion. By W. W. Hunter. 2 vols, 
demy 8vo. Re. 17-2. 

Annals of Rural Bengal, By 
W.W. Hunter. Fiftli Edition. 8vo. 
Cloth. £a. 12-12. 

A Statistical Account of Bengal, 

By W. W. Hunter. 8vo. Half- 
bound. Price per v(tlume, Rs. 4. 
Vol. I. — 24-Pergunnah8 and Sun- 

derbans. 
Vol. II.— Nndia and Jessor. 
Vol. III.— Midnapur, Hughli, and 

and Ho.wrah. 
Vol. IV. — Bardwan, Bunkura, and 
Birbhum. 
' Vol. v.— Dacca, Bakarganj, Fa- 
ridpur, and Maiminsing. 

Famine Aspects of Bengal Dis- 
tricts. A System of Famine Warn- 
ing. By W. W. Hunter. 8vo. 
Cloth, lis. 5. 

Orissa; or» The Vicissitudes of 
an Indian Province under Native 
and British Rule. With Engravings 
and Map. By W. W. Hunter. 2 

. vob. demy8vo. Cloth. Rs. 22-8. 

John Chamberlain, a Miasaonary 
Biography. By Rev. C B. Lewis. 
12mo. Cloth, As. 8. 

' Sketches of some distinguisJied 

^ Anglo-Indians, with an Account of 

Anglo-Indian Periodical literature. 
By Col. W. F. B. Laurie. With 
Portrait of Sir John Kaye. 12mo. 
Cloth. Rs. 13-6. 
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HISTORY, BIOaRAPHY, &o.— (<?<wfi2.) 
Selections fixym unpvjblished 

Records of Government, For the 
years 1758 to 1767, inclusive, relating 
mainly to the social condition of 
Bengal. By liev. J. Long. Vol. I., 
>yitb a Map of Calcutta in 1784. 
Cloth, lis. 5. 

The Karens of the Golden Cher- 

soueae. By Lt.-Col. A. R. Mc- 
Mahon, f.R.G.s. Demy 8vo. Cloth. 
With Mups. Us. 1?-14. . 

Sepoy Revolt: its Causes and its 

Consequences. By H, Mead. 8vo. 
Clotlu R». 4. 
A Yearns Coumpaigning in India, 

from March 1857 to March 1858, 
By Capt. J. G. Ikledley. With 
Plans of the Military Operations. 
8vjo". Us. 5. 

A TextnBook of Indian History 

for Students, with Notes, Twhles, 
Examination Questions, and Indices. 
By Rev. G. U. Pope. With 16 
IVlnps. Square 8v6. Clcth. Rs. 
4.4. . 

Hindu Tribes and Castes as 
represented in Benares, Illustrated 
By Rev. M. A. Sberring. 4to. 
Cloth. Rs. 16. 

Bannu : or, Our Afghan Fron- 
tier, By 8. S. Thurbuin, c.s., Set- 
tlement Officer. With Map. 8vo. 
doth. Rs. 12-14. 

Les Anglais et VInde (nouvelles 

Etndes). By Eile. Vulbezcn. 2 
vols. 8vO. Stit(!hed. Rs. 9. 

India in 1875-76. The Visit of 

the Prince of Wales. A Chrjonicle 
of H. U. M.*8 Journeyings in India 
and Ceyloti. By George Wheeler. 
With Map and Diaries. 8vo. Rs. 8-8. 

The History of India: Hindu, 
Buddist, and Brahmanical. By J. 
Talboys Wheeler. 8vo. Rs. 11-12. 

The History of Iiidia : Mussul- 
man Rule. By J. Talboys Wheeler. 
Parti. 8vp. Rs. 10. 

Assays on the External Policy of 
India. By W. S. Wyllie, m.a, Edi- 
ted, with a Memoir and Notes, by 
W. W. Hunter, b.a , ll.d. With 
Portrait. 8vo. Rs. 10. 

' A Nai^ati'm of the Mission sent 

by the Govetmor- General of India 
to the CouJt of Ava in 1855. With 
, Nptices qf th© Country, Govern- 
ment, ^nd People.; 70 Illfistrations 
oi>d Mnps. By Colonel H. Yule. 
Imperial 870.. jHalf bouad, gilt. 
Rs. 20. 



HISTORY, BIOGRAPHY, SGO.^c^ad.-) 
The Indian Alps and how we 

crossed ihem, being a nin'rative of 
two years' Residence in tlie Eastern 
Hitnalaya, ami two montlis" tour into 
the Interior. By a Lady Pioneer. 
Illustrated by Herself. Impl. 8vo. 
Cloth. Rs. 30. 

LAND REVENUE. 

Our Land Revenue Policy in 
Northern India. By Charles James 
Connell, d.c.s. Demy 8vo. Cloth. 
Rs. 5. 

On Sonve Revenue Hatter^, chiefly 

in the Prorince of On<1h. By Lt.- 
Col. I. F. Macaudrew, Offg- Commt*., 
Sitapore. Demv 8vo. Cloth. Ks. 4. 
Lectures on Indian Laiv upon 
subjects connected "with the Law of 
Landed Property in Bengal. By 
Hon. W. Mark by. Crown 870. 
Cloth. Us. 3. 

The Law relating to the Land 
Tenures of Lower Bengal. By 
Arthur Phillips, M.A., Barrister-at- 
Ijaw. Tagore Law Lectures, 1875. 
Roynl 8vo. Rs. 10. ' 

The Land and the Law in India. 

, Ah Elementary Inquiry and some 
Practical Suggestions. By Raymond 
West. 8vo. Painphlel;.^ Re.i:;..J 

LAW -CIRCULAR ORDERS. 

Rules and Circulars Orders of the 

Calcutta High Court, Civil and Cri- 
minal Sides, from 1802 to Mnj 1871. 
With Indictis. By C. D. Field, Esq., 
LL.D. 2 vols. Rs. 4. 

Unrepealed Cvi^cular Orders of 
the Hiffk Court of Judicature at 
Fort. William in Bengcd, from Ist 
July 1862 to 30th June 1876. 
Royal 8vo., stitched.- Civil, Rs. 
2-8. Criminal, Rs. 1-4. 

LAW-- CIVIL. 

The Specific Relief Act (Act I of 

1877). Edited by J G, Apcar, Ksq. 

[In the Press. 

Declaratory Decrees, being an ex- 
tended Commentary on Section XV, 
Code of Civil PrOcednre. ' By L. 
P. D. Broughion. 8vo. Sewed. Rs. 4. 

Code of CivU Procedure (The). 
Being Act X of 1877. With an 
Index and an Appendix containing 
the Act of Parliament for establish- 
ing High Courts and amended. Let- 
ters Patent for the Hi^h Court, 

. Bop) buy, glinted in ftuiiBiianae there- 
:.of.. Diemy 8 vq., €fatli,(lW/ 3 ; In- 
terleaved, Rs. 5. 
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LAW— OIVIL.-.(«mtrf.) 

Suggestions regarding the New 

Code of Civil Procedure. By W. 
Wedderbnrn. 8 to. Pumphlet. Re. 1. 

Memorandun of Practice in the 

trial of Civil Suits, Issued by the 
High Court of Judicature at Fort 
William iu Bengal, 1876. 8vo. As. 4. 

The Code of Civil Procedure, 

being Act A of 1877. With Notes 
of Cases, an Account of the Courts 
of Civil Judicature in India, the 
Charters of the High Courts, Rules 
of Practice, Acts of Parlioineiit, and 
Rules relating to Appeals to the 
Privv Council, &c. Fifth Edition. 
By L. P. D. Broughton, Esq, Barris- 
ter- at-Law. [/» the Preee, 

LAW - CONTRACT. 

The Indian Contract Act (Act 

IX of 1872\ With a Commentary, 
critical, explanatory, and illustrative. 
By C.C.Macrae. Svo., cloth. Rs. 10. 

The Contract Act (IX of 1872). 
With an Introduction and Explana- 
tory Notes, By the Hon. H. S. 
Cunningham, m.a., and H. H. Shep- 
hard, m.a. Third Edition. 

[In the Press, 

LAW -CRIMINAL. 

The Penal Code, Act XLVofl^m 

(Fifth Edition), as amended by later 
Enactments. With Rulings of all 
the High Courts and Chief Courts in 
India ; illustrated by numerous Deci- 
sions from the existing bocW of the 
. Law in England, Notes from Re- 
ports of the Law Commissioners, 
Notes on Evidence, Legal Maxims, 
&c. By Fendall Currie. 8vo., 
cloth. Rs. 8. 

The Indian Code of Crvminal 

Procedure (Fifth Edition), »iz., the 
Code of Criminal Procedure, Act X 
of 1872, together with the altera- 
tions and additions -made by Act 
Xr, 1874. With Rulings of all the 
High Courts in India and the Chief 
Courts of the Provinces. With a 
copious Index. By Fendall Currie. 
8vo., cloth. Rs. 10-8. 

The Crvminal Law of the Bengal 

Presidency, By G. F, Knox, c.s., 

Assistant Magistrate of Allahabad. 

In two vols, royal . 8ro., cloth. 

Rs. 10. 

Mayne*8 Commemicmes on the 

. Penal Code, Ninth Edition. By 

J..D. Miyne. 8T0.|i)ivth. Bs, 15. 



ULW-^RlUmAIi.'^ecntd.) 

The Indian Magistrate's Guide : 

an Introduction to the Judicial 
Duties of Magistrates and Justicet 
of the Peace in India. By Sir Ben- 
son Maxwell. Edited for India by 
L. P. Delves Broughton, B.A., Bar- 
rister-at-law. 8vo., cloth. Rs. 13. 

The Indian Penal Code (Act 
XLV of 1860^ and other Laws and 
Acts of Parliament relating to the 
Criminal Ourts of India. With 
Notes containing the Rulings of the 
Nisaraut Adawlut on pointe of Pro- 
cedure and Decisions of the Uish 
Court of Calcutta. By J. O'Eonealy. 
Second Edition. Royal 8to. Rs. 14. 

Pocket Penal, Crirriinal Proce- 
dure, and Police Codes : Act XLT 
of 1860, X of 1872, V of 1861, VC 
of 1864, XXXi of 1867. and XXVII 
of 1870. Limp cloth. 

The Code of Criminal Procedure 

(Act X of 1872) and other Laws 
relating to the Procedure in the 
Criminal Courts of British India. 
With Notes indicating the Altera- 
tions in the present Code, and con- 
taining Abstracts of the Interpretm- 
tions by the High Courts ofCalcutta, 
Madras, Bombay, and Atluhabad, 
and the Chief Courts of the Punjab, 
of the Law where unrepealed. Fifth 
Edition. By' H. 1\ Prinsep, ci. 
Cloth. Witli addenda. Royal 8vo. 
Rs. 16. 
Addenda^ bringing (|ie Coses and Notes 
up to the latest date. Printed on one 
side of the paper only. As, 8. 

Tlie Code of CHminal Procedure, 
together with the Laws relating to 
Extradition, Police, and Prisoner, 
&c. ; being a complete Manual of 
the Law of Procetlure necessary for 
Police and Magisterial Enquiries. 
By Capt. B. Newbery. WithExpU- 
natory Notes. 8vo. 

LAW -DIGESTS. 

The Indian Digest ; a Complete 

■Index to the Reported Cases of the 
High Courts established in India. 
Second Edition. By H. Cowell, Elsq. 
Cloth. Royal 8yo. Rs. 80. 

Abstract of the Full Bench RuU 

ings of the Calcutta High CoMr% 
selected from the Special Numbers 
and from Vols, I to VIII of the 
Weekly Reporter. By Harree Kis- 
shore Roy, Pleader. Post 8 to. 
Blitohed. Rs^ 1-8. 
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I An Annual Digest of all the In- 

dian Cases reporfecf clarinflr the year 
• 1874.75. By Andrew Lvon, i.A., 

Bom; o. 8. 8vo.,clotli. fes. 8. 

A Digest of the Cases reported 

^ . .. in the Bengal law Reports, 1868 to 

187^. Bj J; V. Woodman, Barris- 

ten-at^Law. Rl. «To.^o»oth. Ra. 16. 

The Digest of Indic^n £aw iJe- 
P^rts: a Compendium of the Rulhiga 
.; of the High Co^rt of Calcutta from 

1862 and of the Privy Council from 
l83ito 1876. By 0. Sitherhmd, 
Esq., Barrister-at-Uw, ImpL 8?o. 

LAW -DIVORCE. 

' The 'La& of Dwofoe iai India: 
being ihe Indian Drroree Act. With 

- . . ^«4ea of Ascided Cases ©f all 

> Brfmohei of ♦he Luw relating to Ma- 

Mtio^^iiil Suiia ijppljoaWe to India, 

1 aad with forms uf Plea^linir. By 

(aajlaonie. €l0tk Ra.10. 

LAW -EVIDENCE. 

• The Law of Evidence (Act I of 

?872, with Amendments). With a 
c . CommenUrj, Notes, eto. Third 

Edition, By C. U. Ffeld» jEsq. 

{Nearly ready. 

Evidence Act I of 1872 ; The 
Oaths Aei, 71 of 1872; and the 
€haf»ler« on Evidence from the Code 
of Oriminal Procedure, Act X of 

. 1B72^ annotated and Btiowinfr altera- 
lioDt in the Ln^^ By L. A. «oodeve. 
8vo., cloth. Re. 1-8* . 

[ Law of tlvidenceuB adminis- 
?'*!? \^^^fr^<^^ and abplied to 
Jndfa^ New Edition. By L A 
Gtwdeve. Svo., cloth. Rd. 10. 

Tk4 Evidence Act, 1872, with 

Notes mid Extracts from Standard 
i ' Authors on the subject. By JLisori 

LailSirkar. Cloth, Rs. 3; 

; ' Handy Mte-hooh of the Law of 

Evidence as applied to .Criminal 

. S?r- ^^ ^J- ^' ^«'^^- «vo., 
^flr paper. p#. 5. ' 

. ^Vh^ Iwiian evidence Ad^ I of 

1872, With an IntroduoUon on the 
Pnwaples.ofJudiQiai Evidence and 
«otft8.^ By f. Fita JauMt JStephea. 
8?o., cloth. Rs. 7-^. "'*P'«»- J 



LAW-INjS9|.VENCY, 

The Law avd Prq^tice of ItisoU 

vency in India^ bein« 11 ' and 12 
Vict,^ Cap. 21. With IJotes and 
R^les and Orders of the High Courts 
of Calcutta, M'adras, and Bombay. 
By Henry MiW^tt and Frederick 
• CHarke; Cloth, 8Vo. Rs «. 

LAW - JOINT STOCK COS. 

TM^ Indian vompanies' Act 
.1866 (Act X of 1866). With aa' 
Appendix containing the Rules made 
by the Bif^h Court at Fort William, 
pursuant to Section 189 of the Act. 
and Aci ILXr of '18150 (for \he Re- 
gistratH»n of Litetary, Scientific, 
•rtd Chasriubi^ SooietiesX With 
Ifoteaeuibodyii^the principal De- 
ctsiou on Ihe corveipondinff sec- 
«oiM ,«f the English Companies' 
Act, 1862. By Whitley gtokes. 

LAW -HINDU. ^ 

TfiS Eitidii WiUs Ad, Act XXI 

pf 187l>. WitU the Secliona of the 
Indian SneceMian Act (Aefe X of 
186.1) maide JippHcJibJe to the Wilfs 
pf Hindus, Jotna^, Blkhs, and Bud- 
dhists. Pi i lite J in extenso and in 
consecutive nrder. By W. C. Boa- 
neijee. Cfoth. Rs. 6. 

Law of InJmnta7ice according to 
^e Mitukshara. Translated by H 
T. Calebrooke, E.iq. A Tabio of 
^ucce^ion; Kotea of Jmpr>rtnnt 
Decisions of iha Pn>T Council ajid 
tlie auperior Court* nf Indiu, Kilit^d 
by Bwboo Raj,>uiJro JUJssry nrid 
Opprokiish Chu rider Mookerjee. 

. 8vo., cloth. Rs. 8. ■' 

, . Th^ HimdxL Law ; being a trea- 
tise on the L»w administered exclu- 
sively to Htndna by the British 
Courts in Indm fiy IL Cowell. 
( rUe I agore Law Lectures, 1 870 and 
JS7L) Siro., clotlL In one volume, 
• Rs. 20. Beparat^jjy, Lectures 1870 
fta, 12; Lecturea, I87J, R^.g. 

The Chart of Inheritance ac- 

. . ^ g»rding to the IJengd school of 

Hindu Law, showing Uie Order of 

fenccesHion Aa far a^ ofgtjty .pUcea. 

By C. D. Field, Eaq. r1 f-8^ • T 

A Manual of Hindu Lauv For 

the uie of Students and Practi- 

' • tionert. By Standiah Qrove Gradv 

,, 8fo,, cloth. Rs, 10. ^' 

A Vie}^ of the Rindu L^w as 
tdminiitered'by the High CJourt of 
Judicature, Madras. By J H 

'^ Nelson. Dtm/ 8va, cloth. Ba. 6 
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LAW— HINDU.K<?<»^<^0. . . 

^ Digest of Bindu Law as ad- 

, . ministered in tbe Courts of the 

liladras , Pr^idency. Arranged and 
Annotated by Hon. H. S.. CunpiDg- 
ham, Bf.A. Demy 8vo. Rs. 6-8. 

The HiTidu Law of Adoption, 
By W. H. Battigan, 8yo., cloth. 
Rs. 4-4.. ., . 

law-lImitaVion. " 

; : Act X V of 1877, regulating the 

Limitatitun of Chril SuHt' in British 

India. By Ninian Hill Thomson. 

[Jfi'Mtf iVew. 

Act XIV of 1859, kind Act IX 

of 1871, regulating the Limitation 
of Civil Suits in British India. With 
a Commentary. By Ninian Hill 
Thomson, 8vo., doth. Rs. 12. 
Supplement (Aet IX of 1871) only, 

R8.2. 

LAW-MISCCLLANEOUS. . . 

A ^difidtule of^Buch Local arid 
Special Laws w are most fre/quently 
referreSr to. Compiled bv Edward 
Newbery. Fourth Bdition. Sewed, 
paper cover. Rs. 21 , 

Elements of Law with reference 
to Principles of General JurisprU' 
dence, with Supplement. ^ By W. 

.. Markby, Judge of the High -Court, 
Calcutta, 12mo., cloth. Rs. 5-6. 

The Influence on the Mind of the 
Study and Practice of JLaw : an 
Essay. By H. JR. Fink. Demy 8vo., 
stitched.. Re, 1. 

I 2%!e Indian Law Examination 
MarmaL By Fendall Cuorie. 8vo. 
Rs. 7-8. 
Co^tenU f—lntrodnction. Chap. I.— Hindoo 
Law. II. — Mabonoedaa Law. III. — 
Code of Criminal Frooednrd. IV. — Penal 
€ode. y.-*<Me of <^vil Prooedare. \L 
-t-'Evidence Act. YIL— Liontation Act. 
Till.— SiMicession Act. IX^— Contract 
Act. X.— Registration Act jlL — Stamp 
Act ,xn. — Mortgage. Index. 

The History and Constitution of 

the Courts and Legislative Authori^ 
ties in India, By Herbert Cow«iH. 
The Tagore Law Lectures, 1872. 
Sto., cloth. Rs. 8. 

LAW -- MORTdAQES. 

The Law of. Mortgage in Bengal 

' and the North-West Provinces, By 

. A. G» Macpheffion, Judge of the 

High Court of Judicajture. Sixth 

J . Edition. Demy 8yo., clo^. jRs. 10. 

, , Law of Mortgage (The) %(n India, 

, , 1 fly B,nfih Beliari Ql^ose, M. A,, Tagore 
Law Profifliwr, 1876« ^fo. Rs. 10. 



LAW - REGISTRATION. 

The Indiom Registr^Ltion Act 

cm of IS77J. With notes (fourth 

/ edition of the. notes^) By Carr- 

Stei^en, Barristerrat^Uw. Demj 

8vo., cloth. Rsi 5. 

LAW -REPORTS. 

Iniiiaai Law Beports, published 
under Authoritv.. Tbe Reports ap- 
pear in monthly parts^ at Calcutta, 
Madras, Bombay, and Allahabadly 
and comprises four Series, — Tbe 
, cases heard by the Privy Council 
on appeal from each High Court are 
reported in the Series for that High 
Court. 
Terms of subscriptions^ payable atmually, 
in advance. , 

Ulth- 

Po«Uf«. 

The four Series Complete... Rs. 45 Rs. 47-8 
Calcutta Series only ... „ 85 „ 37-8 

The Bengal Law RejHyrts, con- 
taining Privy Council Decisions 
on Indian Appeals ; Reports of 
important Cases, Citil and 
^ jdfmiaal, deeided hy the High 
Court In its Original and Appellate 
Jurisdicti&n«; Full Beneh Kitfifc^J 
- ' Rules and Orders of the High Court; 
Board of Revenue Circular Orders, 
&c. August 1868 to Peoember 
1875. 15 vols., half bound. Rs. 27-8 
each. 

Full Bench Rulings., Supple- 

: raentul Volume to the Bengal Law 
Re points, froiii tlw in8titnti<>n of the 
High Court down to the commence- 
ment of the Bengal Law Reports. 
(1862-^68.) Edited by L. A.G00- 
de^e and J. V. Woodma*. Cloth. 
Rs. 26. 

Indian Appeals, hemg Ca^ in 

• the Privy Council. en Appeal from 
the Gust Indies. Vol. I., 1874, 
half-calf, Rs. 17-8. Vol, U., 1874- 
75, half-calf, Rs. 17-8. Vol lU., 
/ , 187^-7^, * half-bowid,. R^' 17-8. 
Subscription, Us. 17-8. 

Reports of Cases on Appeal from 

•the Lower C6urts in Bengal to the 
' High Court of Judicature at Oal- 
^ cutta. Appellate Jurisdiction, in 

' c6ntinuat]on of Marsh all*s Reporfte, 
• to Deceotibcr, 1 863. By A. Seveetie. 
8vo., half Unr calf Rs. 20. 

V \ Judgmenis of (fu Pn^ 6aun- 

'" 4f4l on Appeals fi^om India^ 1831 
i ' io 1867. By D. SutlietUnd. In 

paper cover, Rs. l6 5 1i4lf law calf, 
Rs. 18-8. 
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LAW— REPORTS— («w<f«f.) 

StUhertand^s Full Bench RuUnga. 
A Special Number of the Weekly 
< Reporter, ooBtaining all the Fall 

' ' Bench Rulings from the Bstablish- 

ment of the High Court, in Julj 
1862, till August, 1864. With a 
copious Index and Table of Oases. 
By D. Sutherland. Rojal 8to. 

Rs. 10. 

,i 

Weekly Reporter, containing Civil 

and Criminal Rulings, Civil Circular 
Orders, Vnvy Council Rulings, Acts 
of Legislative Council, &c. ' By D. 
Sutherland. 

Vols. I to VI, XIV to XXV, hal'f-Vound, 
Rs. *22-8 ench. Extra Vol., Jitiiuarj 
to July 1864, Rs. 25-8. 

, The Indian Jurist, containing 

''■' Reported Cases of all the HigliCourts 

<'• in India and of the SupreHie Court 

of Judicature in EiiglaAid^'also the 

most, reocnt. Judgiikents ofr Her 

, Maje8ty*8 . Privy .> Comncil. Annual 

subscription, Ra, 20, in advance^ 

LAW - LANDLORD A TENANT. 

The Rent Law of Bengal^ L, !P, 

(Act VIII, 1869, BC), with oil. 

important Rulings of the High Court 

fn R^nt Suits, and with Elucidatory 

' • - Notes. By Jogindra Chandra Mau- 

/ Jik. Pre&ced by an Historical Q^etch 

. ■ of the Law of Landlord and Tenant. 

. ^ 8vo., cloth. Rs. 7-8. 

Tht Lawof LaTidlordandTeruint 

as administered in Bengal (Act VIII 

of 1869, B.C.) fiy H. Beir, c.s. 

' Second Edition. Revised^ by H. 

' Millett, Bai4-ister-at-law, and C. 

Horace Reilly, Bai*rister-at-]aw. 

i Clf>th, Large 8¥0. , Rs. 7-9. 

LAW - LEGISLATIVE ACTS, 

Bengal Council Acts, Published, 
by the Legislative Council of Ben- 
gal. ^ 

Bengal Regulations. A selection 
intended chiefly for the use of Can- 
didates for appointments in the Judi- 
cial and Reyenue ' Departments. 
' Compiled from lists fumisbed by the 
Governments of India, Bengnl, the 
North- West Pi-ovinces, the Punjab, 
Oudh, and Burmah. Royi^l 8vo., 
.1 paper. Rs. 8. 

Chronological Table of,, and In- 
dex to, the Indian Statute-booh, from 
the year 1834 to 1870. With a 
general Introduction to the Statute 
Law of India. By C. D. Field. 4to., 
doOi; lto.10, ^ ' 



LAW— L£ai€naATlVB AOl&.'^eontd.y ^ 

Bengal Regulations. The Regu- 
IdHonk of Hhs Bengal Code. Edited 
with a Chronological Table of Re- 

' • peals and Amendments. An Intro- 
duction, Notes, and an Index. By 
CD. Piel«(l, Li,.D. 8T0n cloth. Rs. 
2L 

Indian Staiute-book. Revised. 

edited by Whitley Stokes, Esq. 

Super^lroyal 8vo., cloth, lettered. 
Vol. L— The General Acts from 1834 to 

1863. Rs. 8. 
Vol. II.— The General Acts from 1864 
• tblStl. Rs. 8. 
Vol. III.— The General Al5tfi from 1872 

to 18176.. Rs.8. 
. Vol. IV.— the Madraa Code. Rs. 8. 
Vol. v.— The Oudh Code. Rs. 4-8. 
VuL VI.— TheNorth- Western Provinces 

Code. Rs. 8. 
Vol.,VIL— The British Burmah Code. 
Vol. VIII.— ^he Punjub Code. Rs.8. 

Legislative Aets published annu- 
I 9X\i in oonttnuatjon of Mr. Theo- 
. . i btild's Jklition. Royal 8vo., clotli — 

J872, Rp. 8 ; 1873, 1874, 1875, Rs. 5 

each; 187^, Rs. 6. 

; The older Statutes in India. 
E<fited»with Notes and an Index, 
. by Whitley Stokes, Esq. Small 4to., 
i atiff. cover. Rs. 5. . . 

A Collection of SkUyies reUUing^ 

, to India: Passed betveen the years 
1S5^ and 1870, both inclusive, being 
a Supplement to the Law relating to 
,Lidia and the East India Company, 
' with an Index. Bj Whitley Stokes, 
Esq. '4 to., boards. Rs. 10. 

LAW -^ MAHOMEDAM. 

jl^ J MiittmU of ihe Ma^d}iedii7V 

Law of Inheritance, comprising bfiLh 
the Sunn! and Shiah Principles, 
With nunjeroa» Examples worked 
o\it on easy Methods. By Abdul 
PjftK and PiVilul Qadir. 8 to., 

^Ai Digest of Mahomedan Lata. 

\ . \ With an lutroduction aud ExpJanA* 

, ..tory^Qtea. By Neil B, E. Baiilte. 

» Part i; containing tlie Doctrines of the 

\ Manifeea >Co<*e" of Jmisprudence. 

r Ssteond Edition, revised. And a 

Supplement on Sale, Loan, and 

Mortgage. 8vo.,^k>th. ]^, 23. 

Pa^t II, fJ^nta;i^'ng the Doctrines of' 

the Imiunee^ .Code of Jurisprudence 

brf" the *mdsf 'important pf . t^e same 



subjecta. 



n^o 
8vo., cloth. 
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The Mahamedai^ La^'of Inherit" 

I once iieoording to Aboo Huneefa 

«n4 . bj» FollQTuew. By J^. B. B. 
Baillie^ SecttiMl fklitioii. 8to. lis. 

2%i^ €hdH i>f 'In?ieHta>nce ac- 
cording to the Sunni School of 
lirlahonedan LkW,' \ Wt0» Letterpress 
^esoribjog if^o ^re >$ilWir<r#— what 
fh«p*e|» tbe J tiik^iwikQ -benefit by 
. . ^the i?e(ttyii.— wbo aije nesidtfaries^ 
and how they 'succeed— -who are 
. . distant. Kii^redf aiid how. t^iej- suc- 
ceed, '&c- 6y C. p. FieW, E»q. 
^ . . Ra, 2. ; .■ ; ' ^ 

Al Sirajiyymh* or, The- Maho- 

metlbn LifW iyf friberittincis. (Ke- 

pHnted.) Wit)ilfo«6s'«ndA|)pendix. 

' "By Akftarib BUmsty. <avot, 4sIoth. 

Rs. 5. 

Digest of the l^w ^pplicftble espe- 
itRny to tli« StmiMs oi India* By 
Bhama Churn Sboar. <( Tagore Law 
Leotnrev, 1873.) Sros^lotk Rs. 9. 

'The MahoThedan IJa/w^ t>®ing a 

Digest of the Su'nn\ Code in part 

ni^* of the IniaiMeki C6de.l By 

HiiaMa Obam Siroar. (Tagore Law 

: Lectiirts, U74.) 6^a, elotli. Rs. 9. 

The two volames together* Rs. 16. 

LAW-SUCCESSrON. 

The Indian Suctes&ion Act, 1865 

{Act X of I865)k With a Com- 
meutarj, and the Farsee Succession 
.Ap^1^865> A6tfli XU and XIII of 
1855, and the Acta relating to the 
Aministrator-tieneral. WiUi Notes. 
By W^iAlO^fVM*. Ato, Rs .V*\ i 

HAW -SMALL C. COURTIB. 

' Presidencif Toitms Bmall Cause 

Cmrt Act {No XX VI of 1864), 
'for the exteuaion of Jurisdiction. 
"Witb Notes and Appendix, compris- 
' in^ Act IX of 18^0, Act VII of 

18~47| find a Tftble of Fees. By 
H. It Fink. 8vo., aewisd. ^ Rk» 2. 

The Praetieedf th&Bombti/u Court 

of Sm&ll^CiltlUB* {h^nfti^ anno- 
, t;ated l$di<$on of Act IX of! 1850, 
f restdeni^^ Sotiftlb Cause' Court Act). 
By Be>u]\)e^Rat3lonjei9k 8to., cloth, 
lis. 8. 

MATHEMATtCS. 

A Chapter 0n IkcirmU." By 
J. M. Aldb, uju I6iiv>.|^ ftitched. 
Re. 1« 



JkfkUfKMsl^ fdr Begi}nwtr9^ de- 

sigtied for th« uiSie of Jifoi<* Classes, 
to ^hieh are appended £xfercises in 
Menial . AritbuaefciQ. By Charles 
jy.Cfuz,, Bengal Academy .< 16mo. 
As. 6. 

Citlcutta FniveriBvij/Jtfathematie' 

*ttf Papers, ftirt L fcutraice Exa- 
mination Papers. ' By P. Ghosb. 
:: . : Wilii SolotioM. 9f^ vRsw l^. 

Sblntion» of Ea^cises from 

Tbdhuiiter's Mensuration, Including 
' SnrVejfIng, a^id >n Ap(>eh^iz. By 
P.Ghosh. 18ino. Rs. l-«. 

Etementary Treatise^ on ; Mechar- 
nics. Uy F. W-. Ste|>heJiaap, '|Stitched. 
. . 8yo. Rs. 2t8. , 

Arithmetic: "V^ijtli Answecrs. ' For 
Indian Sti^eotflh By Baf i^i^ Smith, 

• .• M. Ap 2^ .: . 

This Editwn 4if iBafMircl : SflnitM Arith- 
metio^^ntsins the Iivaitvn Tabfea ofW eights, 
Measnnea/ istid Curf'eney, «• well as^he :Eng- 
lisb 'Fsfbles-; and fiaDDiiplerfnU/ wujckeU ^%j^ 
a'^ very nn'meroua ^Questions for practice, 
ba^d' on ihe Tables, huT(s been inserted luider 
c^iSh rtde. 

Algebra. For luilran S^dents. 
. By I. TodhttDter, ^.A,^ S3^. 2s. 6d. 

The first '■ four books • of Euclid. 
IVftb Nqtes^ Api^enldhi, arid Exer- 
, ,c|ses. By J. I'odftunter, «. a.»^t.r.s. 
'' ^ ''2s. • • »- 

'HUrM^tcc^^ !Afe«^)*afi<m and 

Land Surveyings For Indian Stu« 
r, dents* \9y JU TodbuiHer, m.a., 

. _ ' ^.E.9* ^S. J 

This Edition of TodtiiMi4rV Mensuration 
has bMft prol^a^d ^pmv^lJb^fr ^tf*aiic%/(^^:j 
<^date8, and contains an Appeudiz on. Prac- 
tical. Sxifv^ng in Itfdia. 

2^ Memenis of Algebra, by 

; Jad^s W-ood"; r^modelldd, sim^ified, 

^nd ^di^pted for general tisebl schools, 

: . with numerous Exeroisea ano^ Exami- 
nation Papers. Purl L. ter fin trance 

. Candidates, By Pt 6ho«b.) 12mo., 
clota. fts«K8. M 

' JSbtee on Practical Oeofnetry and 

the €on9irwti&n of Jfcaies. B^ J. M. 
Scott. 2i)d edition, 8vo., stitched. 
- ' ■lU.^L > 

Miecellaneoua Arithmetical Quss^ 
iions selected from various sources. 
, '\\'i(h i)e»t aud concise Solutions. By 
I EdwarAFeH. l^mo.^ Kfl. % 
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llATHEMATIQS^wi<4.> , . -^ 

, : Elenientary Treatise en Plane 

?'rigonometry. Witli ^zamtnation 
apers and Examples* t>e»igned for 
the iifie uf the Government Golleges 
of India and Schools affiliated to the 
University <)f Ci^lctftta. By B. Wil- 
mot. Pp.76. 8to.,- cloth. Rt2. 12. 

Algebraical Eipercisea pHifh iSoiu- 

•'- - Hans: Fiir Students preparing for the 

Entrance 'Examimttiori of the C/ilcutta 

univerflity. By Sarat Chkindm Mvkho- 

-pftdhyay^ M. A. 1^2iao., ilifi cover. 

MEDICINE. 

The Causes, S^ymfioms^e^hSI^^Jb^^ 
' mmt o/ Btnrit^an J^ttifer^ oir^ The 

Epklenwc Fever 3ofI^W«ft Bengil. 

JBy G«!|w«l. OhuHf)^ Ra/, m.d., 

p.it.c.8., Lendfm (iUaai.) 8vo. 
' qk>th> fU. 3-6. . V 

H&rmjtopathffy \aa\ Inductive 

Method vf Onre. ^By U Salzer, 
I m,v,BP^ Stltdied. • Ra. 4. 

- Obsermti&ns on the Effimcy of 

Burning Sulphur ' Fire$ in Epide^ 
mie$ of: €holtra. By J. i?. Tuson, 
u.D. As. 8. ' .' 

- -^he Materia Mectica op the 

JSmdns, Gonipiletf -from Sanscrit 
' Mfedical r Worirt lyy iTdoy Chand 

Dutt, with a Glossafy of Indian 
. Plants by G; ^irtg,, ?!♦*., r.i,A pemy 

f vo. CMh. Ba. 6.\ , 

. . A- mstory .9/ Asiatic Cholera, 

/ By .C. MttfijaMmt9^: Grown 8to. 

R8.7.8. ^^ .: ,.: 
A Manual of the DisfiqsesjJtf th^. 

Eye, By 0. Macnrfmura, tXM: 
/ Third Ediiioi. Ittustlratecl^ !L2mo. 
1 Ra.8.I4» ! 

Cholera' Mbli^fna i& a Specific 

Acute InAummatioiiiof the Alucous 

. I , Tisaue ot the. ^wUiW *In j%$tibes. By 

G. Barnard. 8vo. Panai|>hl6t. Re 1. 

, The Natm^ and Treatnieni of 
, AxiattG Cholera. By ArcLibsild 

' Billing, ^ nmo. He, L 

.^A: Practical Treatise qn the 
. , ^riinageinent of the DtB^^m of the 
'! Heart and of Aortjc Aneurism^ with 
especial refrrenee to tlie Trfiatiiient 
r ' ' ' .of tln>ge Di^t^aaes In India« By 
l>c< Natman C hewers. Demy @vo. 
J . Cloth. Ks. 2-a. 
' Annual Reports ori Diseases of 
the CAei^t. under the direction of 
, HoracQ Dx^efl, assisted by. numer- 

ous and distiiiguisbed co-radjutors. 
I Vol. I. June X^n fto.J[upe 1875. 



Sinmc^^ JSq^ ]i(XXVIi« January. 
1877. 
P^oiPTRHTs: I.-^^eaUb Besov^ during 
.^iek {jeave^ b^ ftobeit. I Temple 
Wrigl^ M.D^ CJi.c.a. il.-rCa«es jt^ 
•Tetanias, by H. €aylCTr. from i^t6f 
\ vtakjsn by Jaddb ^ ikissofe 'Bircar. 

. - .. MUI.-rA.FIeK fiw T«©e P«enervation, 
by William Qurratl, a,m.», IV.— The 
■ . -Ori^iltar S^e^ iUiistifatedV J)y T. 
R. Liewisy BCB,^ and Ij). D. ^Cunning- 
ban^ «f 3. Y.— Experimental Goloni- 
smtioa In the Himalaya^ by W. 
',■ \ . Cucran,.A.JM.«. VL— 'lJen«>l Fever: 
' ,, its relation to Cholera, by Annoda 
Churn Kastq^ry. VIZ.— Heferencea 
\ , . , to Ftver Ml Shakespeare, by T. E. B. 
, firowiu U.D. Vlir—Outbreik of 
Chi)lera in Aliwab, by R. Gray, m.b. 
IX— Treatment of Leprosy with 
Guijnn Oil, by A. H. HQ^on, m.d. 
' • X.— I^eprosy at Port BlaiV-, by W. 
. .y. Phillips. XL-tGunshot and 
Sword Wounds, by Joahua Duke. 
Rs. 4. 

The Natur4of iheTiatm^Change 

knamn a9 FmHjf Dgfen^ratimi 0/ the 
Heart : By JJ MaHin, Medical De- 
fMTtoie&t. «vou ' Clotb*' /Re. 1. 

" ' THie Bengal Dispe7wato7'y, Com- 
>"•".[ [pilMl chitfly tir^m the Woijka of 
,,.',■ .Rfixbtirglj, Wpliidi, Koyle, AinMie, 

J'igljt, Ainoll, Percjuft. Fee, 
iuliurti, fturl Lfiidlaj, including the 
, . ' ^^f^ults of numerous S[j€KMjd Eje- 
r • pepiments. By W. B, O'SHugh- 

' 13 easy , Large 8^0. Cloth* Rs. 8, 

' ' A Treatise on the Science and 
, ^ Pra^iide qf^Mni^er^. PyMY. S. 
. • Piayfair^ .ii,D, i2voU-.^vv- Rs. 20. 

! A Monograph of Two Hundred 

I und Forttf-eight CoAeg of Later ft I 

1 /*. r Lithotomy OparaimUA perfoiTcfd fuj 

, . • the Norlii-Weatera Pn»viitce« cJur- 

^ . ing a ji^riod of twelve years, by 

liam Narain Dass. TIE nitrated by 

256 niagrams of Cnlculij sliowiug 

exfenor and s^qtion, executed in 

I ' Lrrringriiphy, Pp, vHT, 94, 8fo. 

I Cloih. Ks. 10, 

• • • \ .* 

' S()wteopW% Expounded Vand 
. Jffj7>o«a^.* a Lecture. IS^j Vi. Rob- 
( son, MLD. 8to. As. 8. 

A New Systevn' of Medeciv^, en- 

titled Kecpcriizant Medecine; or, the 

; . .; ,3tate of tl^e Sick. % iJJiolauath 
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MEDICINE.— (<w»^) : i •' 

' Prineipfea of BatiorM Thera- 
peufieti commenced ta an Inquiry into 
tbe relative value of Quinine and 
Arsenic in Agne.' By Bholanath 

' Bo«e. Crown 8vo. Rs. 3-4. 

JM^IClNr- DOMESTid 

How to Oet Thin; or, Banting 
tn/fu/ta/ ByJ. Duke. li2bo. »tiff 
cover.' Re. 1. ^ 

• ^he Family Medical Ghiide, with 
Pr^in Directiofnd for tliC T^rentment 
of every Case, ahdn Lfdt Cf Medi- 
cines required for any Hbusehold. 
*By George Frttlerton. Secbnd Edi- 
■*■! tion, revised and imjirovled. 8vo. 

Cloth. Rs. 7-8. 

; ' * Ooodev^a Hints for tht l^eneral 

Management of Children ;n India 

' * in tbe absence of Professional 

'^ ' Advica. , Entirely re* written by 

Joseph' Ewart, m.d. Liiap cloth. 

; ' Rs. 8. ^ . ^ 

. Medical Hinta for the Vistricts, 

and Companion to tbe » District 

Medicine Chest, arranged for Go- 

> vemment Oflloials, tiiek Families, 

and Campfbllowers, and for all who 

.. , . are out off . (vt\m oral\ Medical 
Advice. > By George Yeales Hun- 
ter, Surgeon, Bombay Army. Fcap. 
* 8vo. doth. lis. 8*8. ^ '■ 

V Health in India : Medical Hints 
as to who shoukt go therd ; how to 
'retain' Health, there and b.^ return- 
ing Home. By George; Teatea 
Hunter. 1 6mo. Cloth gile. Rs. 2. 
ManvM for Curses in India. 
" By Dr. B. 3alf<>"r. * Second Edition. 
Pcap. 8vo. Cloth. Ra.'2.v L 

.^ ^*A Manual of Family Medicine 
far India: By Dr^ W. j} Moore. 

X Second Edition* Crown 8vo. .Cloth. 

Rs. t-4" , ' '' 

MEDICAL JURISPRUPENCE. 

A Manual of Medical Jurispru- 
dence for India, including the Out- 
line of a Histonr of Crime against 
the Person in India. By Norman 

' Chevew, I4'P' ^^^^ ^^^ ; R«' ^2. 

METAPHYSICS. \ 

Dialogues on the Hindu JPhilo- 

- . . s^phpi comprising the Nyaya, the 
Sankbya, the V^dant; to which is 
added a discussion of tbe authority 
- of tbe Vedas. By Rev. IC. M. Baner- 

^ jea. 8vo., cloth. Rs. 5. * ' 

A- The same freely reindiet-ed in(^ Ben- 
galee. 8to.*, cldth. 'Rs.'8«^> 



l£ETAPHYSldS.-((»Jrti.y ' - * ' -* 

Anh^fSis of lieid^d^ Inquiry 'i/nto 
the Hjkmcai Mind. By W. \). Fink. 
Wifh Notes, 8v6. Stitched. Rs. 1-8. 

, The Elements of the Psychology of 
. . . Cognition, By R. Jardine. ^ Crown. 
8vo, 6*. 6rf. 

Lectures on Metaphysics. Bv- 

Sir William ELamiltoq, 3arL 2 vols. 

.8v9. pioth. Rs. 9. 

A/rif Inquiry ' into the Human 

, . i.minc^^an ^e principle* ef commom 

eenxe. By Thomas Reid, oiD., 8vo. 

Cloth. Re. 1-4. ^^ 

METEOROLOGY. 

. Meport on the • Meteorology of 
• Imhti, \B75, By H. F. Blanford, 
First y«lir.' 410., boaor^, p(i^. 88-298. 
8 pfaiftes. • Rs. 8.1 ^ 

The India Met^&riplogtsfi Vadk Meeum. 
Fdrt lM^nslmeti(m0 to MMeoro- 
. s ' li^^iM Ohsetwen in India, Part 
IL-^Mmeorohgtf »f India. With 
.... Tables foi*, the. reduction of Meteo- 
rological Observations in India. By 
^ H. f. 3|anford. 2 pfirts, la^e 8to. 
Cloth. Rs. 10. 

MdinfaU Tables: TaUe of Aver- 
age Monthly and Annual^ Rainfall 
. in NprObera JufUa, ,&q, Qi[ie sheet. 

. . . i Ajb. 4, , - ; , J 

Protection of Life dnd Property 

, from, Lighttiing durtiig 'thunder- 
Btormi By W. McGregor.- ^ Se- 
''<" ^eoiid Ediiioii, enhirged. Stitched. 
Re, 1. 

ivriutARY, ' : 

,. . Artides ..of War for Native 

Troope: Act V <f 196$, Fcap. 
8von Stitched. Re. U \ 

Articles of War a/nd. Mutiny Act, 
1877, for British Troops. Stitched. 

.1 . ;: .Rl. ^_ •. ... 

' Bengal Army Regulations, " Re- 

tfsed Army Regulations Corrected 

to Sl'st I>epeml?et,. 187^. ' Regula- 

^ ^tions ind Orders ftir the^ Artiiy of 

>' the Bengal P^e^ideney; 8t^. Cloth. 

< lU. 4; Intdrleav^ Copi^ Rs. ^; 

• • Bioofc of' Forms, Rs; 2. ^ 

' BengixlArmy List Thd Official 

Qifarterly Armjr List of 'H. M.'s 

Forces in Bengal, exbibitii^ the 

Rank, Dates of Commission;- and 

present Location of 6verjf Officer 

iti' tiie Bengal Army ; to which is 

I ■ fidded the latest corrected' Oivil List. 

1 . i-* ^P(^li^e4 JiEtiiilary/Afini, July, and 

! October ia each year^ 'Bm Rs. 4. 
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MILITARY,'"(ccmM.) • ' 

' Ihstructions in Cavalry Drill. 

( Part III. -^-Skinnishbrs, 6eout8, Ad- 

Vance, Rear and Flank Guards, 
Oiitpoata and Patrols. Bjr C. W. 

s Bovfdler 'BeU. Pcap. 6Vo. Stiff 

' <*07er. Rb.'1-18; ' 

' Military Pay Tahles, Tables of 

Pay and Allowanoefl of European 

Commissioned, Non-Comriiissioned 

Officers, and M^n of H; M/«\Regi. 

. i&ents, applicable to the three rresi- 

deucies: containing. Part I. — Pay 

'' ' ' and Allowances of Commissioned 

Officers; U. — Pay and Allowances 

«' ' of '£uro\>eah Noii*Corami^ioned 

Officers aad M^; III.— Table 

. bb^wing the Qrooery, Rations, and 

, the Hospital Stoppaj^e cpmputed by 

nuinberA; IV. — Table showing Sub- 

/ sistence Allowance of Woilnen and 

' Children computed by daily Rates 

' as well as by numbers. By iTie- 

OordoR, Military Pay £xaminer*s 

' ' x>ffice. Small square 8to. For In- 

.. : . fiuitrj, Rs;3.; for .Cavalry, Rs. 3; 

for Royal ArtiUery tmd Royal £n- 

. gineecs, Rs. 3. 

;' Indian (The) Appendix to the 

Britith Musketry Regulation$^ 1876. 

Re. 1. 

The Offi/ie Duties of an Adjutant 

, I'he System ojf Regimental Orderly 

, Room Work. By Lieut -Colon el ' 

J, Jerome. 8ro. Cloth. , Rs. 8-8. 
Pay Code. E^vised Code of 
Existing, Orilers regfirdi^g Pay, 
Pension, and jPromotion of the 
Military Services in India. Correct- 
ed to Ut May, 1876. Royal 8vo. 
Clq*. . . 

VoU I.->j^riti8h T^oops^ including 

Officers and Men, Indian Arxujr, 

Rs. 4. ' 

i,n • Vol- U.— Native Troops^ inpluding 

Followers of British ai|d Native 

, Troops. Rs. 2. 

The Soldier, in the Field. A 

r I Guide to; the Theoretical Instruction 

of .Non-Conupiissioned' Officers, and 

Boldiers in Picquel ancV Outpost 

Dirties. By Major A. Schmid. 

' ' Sewed. Re.l.. ^ ^ 

History of tlie Oj'gamzation, 

J£qwpmettt^ and Wnr Hert^icf€ of the 
\ / ,. , RegitfierU Qf Bengal AriiUery. 

Colli piled. , from Publishe*! Works, 

Official Records, i\u4 variolic Private 

/• ' '• S^mrbea; 'by (Ojltrnd FrancA W. 

^ StubbflC Withi uumtifoufl ll J ustra- 

.1 I iiofis and Maps. Deaijr 8v6. Cloth. 

2 vols. Rs. 23-8. .1.' . .i 



KlLlTARY.^eontd.) 

Sha7^ Service and Deferred Pay. 

By CapUin t*. Chevenet Trench, 
. Second Edition^ jrevised and en- 
larged. 8vOv Stitched. R8v;2-8. 

A Military' Dictionary, compris- 

' ing Terms, scientiBo* and t>therwise, 

* ' . connected with the Science of War. 

By Major-General G. E. Voyle. 

Third Edition (London, 1876); 8to. 

Ra. Ilr6. 

The Rise and Progress of the 

Bengal Armjf. JMaps and , Plans. 

By General A. Bi-oome. Vol. I 

' (all published.) 8to. Cloth. Us. 5. 

Carbine and Rijle Eoceroise^ and 

jMusketry iustruction, also Regula- 

. tipns regarding Ranges, Appliances, 

Arms, and Ammunition for .the Ca- 

Vatry and Infantry of the Native 

Army in India {Appendix to'Fian 

, Bxercise published by Authority), 

,. pocket size. Rs. 2-4. 

Studies on Military Transport' 
By G. A. Purse, Major, 42nd Koyal 
Highland Regim^t. 8vo. Stitched. 
Rs. 8. 

A Shoii; Course of Military Law 

as applicable to persons subject to 
t1)e Mutiny Act; to which is added 
Military Law as applicable to persona 
subject to the Indian Articles of 
War. Second Edition. By Major 
C. A. Gorhnm. Demy 8vo. Olotlu 
Rs. 5) interleaved, Rs. 6. 

MISCELLANEOUS. 

• Recolleotions of an ex-Detective 

' of the Madras Police Force. Edited 

by D. S, White.. 8w. Sewedi 

Rs. 2: ' " 

'Stories of the Italian Operas. 

8vo. Stitched. Rs. 2. 

The Memoir of the hie Justice 

Onoocool Ckunder Mookertee, A 
Verbatim reprint;. 12mo. Rs. 1-8. 

Three Tears in Europe : Being 
. , E^ttitwjts from Letters sent from Eu- 
rope. By a Hindu. Second Edition. 
12mo. Rte. 1. 

Timh Daly's Mess Stories. Edited 
I by F. E. W. Reprinted from the 

..., , " Madras Times." ,8vo. Cloth cilt. 
;../' .^R^l 2-8, ;,, * 

^Report OTf. the, Ce^ms of tKe Town 
^' • pf Calcutta taken on the 8th^ April 
^ "1876. nyn. Beverly. Folio. Stiff 
.1. . .cojrer. Ra.. Ii2^8. . « /^ 
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MISOELLANEOUa-Cwfierf.) I : 

Bencpd Rjf&ts : their Bights and 

•' , ' Uabilities, fiy Sunjecb (Amrn Chat- 
tetjee. l8vo. Cloth. Rs. ^3-8. 

• 'Zcmindaree Accownta. Trans- 

- ' lat«d firom tbe OriginsL Thgetlier 

wHh a £bw Expkoatovy. : Remarks 

hy Oarmkhaiet^SaiyllL 8to. Cluth. 

: R8..a. 
' (hvihdo^ Samomia; or, The His- 
' tory of a Bengal RiiSyat^^ By the 
.V ' Rey, Lai 3eWi ^Di^; CfOW^ 8vo. 

R»- 4-4, 
j ifugce l7hdic(k, selected frQm Lech 
.r ., OwVb Note Book. By Fhii. Robin- 
^ son. 8fo. Glolh, Rs. 3. . 

' Indian Wisdom; or, Eocamples of 

the. Religious^ rtysical an^ Kthical 
' Doctrine of the Hindus. By Monier 

Williams. 8vo.;Cloth. Juf 10-12. 

MOHAMMED. 

.' .TheLiJkdfMalUyrnMji^ Ori- 
ffinai Sdarce^. By Sir William Mair. 
.' N^^ and <;heii^r Ijkiiiiofu ia ^e toL 

I With Mapa^ Pejaj 8vf. Cloth. 

.i ; R«/10.. 1 

Mohammed and Mohammedan- 

{^. . ; Ml : Lectures delivered it the 
, : Royal ,Iu4titMtion of Qt&^ Britain 
1 . i^ l^ebruary and ManHi, 1^374. By 

,' R. BoswortU 3mith. 8eopnd Edi- 

, lion, re visedf with coMideraJble addi* 

tions. 8vo. CIoUk Rs. ^-2. 
lA. Critical Exaanination of the 

LifieMnd^ TtaehdnfirM of Mohammed, 

By Syed Ameer AH. Post 8 to. 

Cloth, Rs.G-e. 

, • fJngland and.Ulam. By A. H. 
j. Haggard, B.C.S. 8w, ReuNl. 

lilATURAL HISTORY, 

Shetclmof the Jnhabitanu, Ani- 
mal Life, and Vegetation, i^^ the Low- 
^ lands and High Mountains qf, Cey^ 
-' ' ■ lon^ as well lis of tlie Submarine 
/' Seen^y near the Coast, 60cen in a 

Diving- Bell. By IWon' Eugene 
Rausonnet Tweaiy^ix folio ^lateH. 
^ 4to. CloA. Rs. 25. 

handbook of the Freak] Water 

Pishes of Indi^ . Giving tfaft charac- 

., ^erifltix: peculinril^es of- all the«8|iecies 

) «t present known, and inteoded as a 

guide to Students sild District Offi- 

. . ' cjers.' By Ciipt. R. Beavaq^ f.b.q.8. 

Twelve full plates. * Detny 8vo. 

, , •■ Bs.7.3, \\, 

Keport on ih$ Freak Water Fidi 

J fn4i Fishsrie^ of India, and Burmah. 
By J. Day... ta>.. .BoaacUr jRs. 2. 



NATURAL m&TOIftY,^^oMd.y . ' r 

.SThe 'Thctitataphidia ^ Jkdia: 

- '. .' beii^ ADaiaripDMk ef the Venomous 

Snikes' of the Bidian' Peninsula. 

, » WitU^n^aettDilRtof the influence of 

. their. PoSion.ta Lifi^ and a series of 

ExperimentB.' Bjr. Sir Jw Fayrer« 

' '^.7., e^It Beiiittiftt% fU^trated 

^ withmvoerous coioiMredpla^s. Folio, 

<^otb. R9. 80. 

Descriptive (catalogue of \he Rep^ 

tiles qf British India. By \V. Tlieo- 
'bAld, Geological Survey. 8to., cloth. 
Rs. 10. 

Oatalogue^ of ike Jjvnd amd Fresh 
W^er Skells tf British l^idia. By 
W. Theobald. 4eo.,a(itebed. Rs. 6. 

A Monograph ^ the Asiatic 

Chifopter^ and (jatalognfi, of Bate 
.in th^ Collectiqn of th^ Indiaa 
Museum, Calcutta^ By 0. 4- Dobsoa. 
Df my 8f o.j. dotl^f tts. 6, , 

A CakUomts of Molhibsoa in the 
• • ' ' Indiao Museum. By O. Ne^U. Demj 
.8fo.,a«it(*hed. Rs. 2. 

The^ ' Birds of India ; JS)eipg a 

Natural History of aA the Birds 
known to fnhiibit continental India, 
a Manual of Oriiitbulogy s|»eciallT 
adnpted for India. By the hite T. 
C. Jordon, to which is ^ded his 
Supplementary Notes published in 
the "Ibis." 3 Tols. 8ro. Cloth. 
Rs. 30. 

PAUCEONTOLOGY. 

A Olosadry of Fossil Mammalia. 
For the ttse.of Btu^ents of Paicson- 
tology. By. J. B. Qor*. Fcap. 
8fb. Oloth. Rs. 1-8. 

PERSIA!^. 

JiAraS'i-Bozorgafti: ^ing an 
' Obituary of Pious und Learned 

^ MoslimjB fVnm the beghu^ing o£,l8lam 
io the middte of tlie 1 2th Century 
of the Hijrah. Edited \ti Persian 
by W. N. Lees and Kabir Aldin 
Ahmad. 0to. Paper. Rs. 2-8. 

Cbdistan of Sady. Edited in 
'Persian, witli Punctu<uioii as^ the 
necessary Vowel-marks, Third Edi- 
tion, revised and correcited. For 
, ExamlnaUon, fiig^ Frofii^iency in 
Persian. 8vo. Ra. 5. 

IqdriAgul : being a Selection from 
' the Ckdistan and Anwari* Sohaili. 
. . .Eur pnMBinaAiott, Higher Standard. 
R».8.12 i ^ 
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PERSIAN.— (<jai»e<«.) 

Iqdri-ma/nzum : beinff a Selec- 
tion from tlie Bostan c/fSadi. Edit- 
ed bj Kabir Al-din AhraecJ. Second 
E<1itton. For Exmninakion, Higher 
Standard. 8vo. lis. 2-4. 

Leea* Persian Series : 

I. — Zawabit-i-farsi ; or, A Persian 
Grammar in Oordoo. Prepared 
bj Abd-ul-Htiqq. Seventb 
Edition. 12mo. As. 5. 

IV. — Iqd-i-Laali; or, A Persian 
Poetical Reader No. I, contain- 
ing the Pand-Nama or Karima 
and the Taijiband, called Ma- 
moqiman. Second Edition. 
12mo, As. 4. 

V. — Iqd-i-Marjan; or, Persian 
Poetical Reader No.. 11, con- 
taining the Pand-Namah of 
Furid Aldiu Attar vand the 
Qiccah-i-Yoosof : being an Ex- 
tract from Jami^s Poem Yoosof 
and Zolaikha. Second Edition. 
8vo. As. 8. 

Modern Persian Phrases, By 

an Officer of the Hyderabad Contin- 
gent. Revised hy Aka Mirza Zenul 
Abidees Sheerazee. 8vo. Cloth, 
Rs. 2. 

Persian Selections for First Arts 
Course, Re. 1-4; for B. A. Course, 
Rs. 2-8. 



POETRY. 

Agora Machia; or, The Battle 

of the Markets ; a Lay of Modern 
Rome. ]2mo. Stitched. As. 12. 

Delhi, The World's Martyrs, 

and other Foems, By Charles Kelly, 
C.S. Enlarged Edition. Cloth. Rs. 2. 

Lays of Ind : Poems, Grave and 
Gay. New Edition Enlarged. With 
Illustrations by the Author and 
others. Cloth gilt. Rs. 6 ; or in 
full morocco gilt, Rs 10. 

A few Flowers from the Garden 

of Sheikh Saadi Shirazi, being trans- 
lations into English Verse of por- 
tions of the Busttm. By Uajor W. 
C. Mackinnon. 18mo. "Cloth gilt. 
Rs. 2-8. 

Eome Lyrics. By Mrs. H. S. 
Battersby. Second Edition. 12mo. 
Cluth gilt. Rs. 4. 



PUKSHTO. 

A Dictionary of th$ Pukhto or 
PukMo Language. In which the 
words ore traced to their sources in 
the Indian and Persian I^anguagcs. 
By H. W. Bellew. 4to. Cloth. 
Rs. 21. 

A Grammar of the Pukhto or 

Pukshto Language on a new and im- 
proved system, combining brevity 
witli practical utility, and including 
Exercises and Dialogues intended to 
facilitiite the acquisition of the Col- 
loquial. 4to. Cloth. Rs. 10-8. 

A Grammar of the PuksJUo 

Language as spoken in the Trans- 
ludus-Territories under British Rule. 
By Capt. J. L, Vaughan. 8vo. 
Pa[>er. lis. 4. 

PRODUCE OF INDIA. ' 

Tea in Assam. A Pamphlet on 
tlie Origin, Culture, and Manu- 
factui'e of Tea in Assam, with an 
Appendix — Rural Life amongst the 
Assamese. By S. Baildon. Demy 
8yo. Rs. 2. 

Som£ Account of the Cultivation 

of Silk in India^ especially of the 
various attempts to encourage and 
extend Sericulture in that country. 
By J. Geoghegan, C.S. Fcap. folio. 
In stifi cover. Rs. 2. 

RepoH on the Cultivation of and 

Trade in, Jule in Bengal^ and on 
Indian Fibres available for the 
Manufacture of Paper. By Ilem 
Chunder Kerr. Fcap. folio. Paper 
boards. With Map. Rs. 8. 

Notes on the Cost of Carriage by 
Rail and Water in the United States 
of America. With Maps and Sta- 
tistical Plans. By A. J. Hughes, 
C.B. Demy 8vo., boards. Rs. 7. 

A Manxud of CincJtona Cultiva- 
tion in Ivdia. By Geo. King, M.B. 
Folio. Rs. 2. 

Memorandum vnntten after a 

Tour through the Tea Districts in 
Eastern Bengal in 1864-65. By 
Col. W. Nassau Lees, LL.D. Rs. 5. 

The Land and Labour of India, 
a Review. By Col. W. Nassau 
Lees, LL.D. 8vo. Cloth. Rs. 4. 

Vanilla: its Cultivation in India. 
By J. E. O'Connor. Revised Edi- 
tion. 8vo. Stitched. As. 8. 

Management of the Tea Plant* 
By T. Stoker. 8vo. Stitched. R8.2. 
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Lac : Production, Manufacture, 
and Trade. By J. B. O'Connor. 
Kevised Edition. 8vo. Stitched. 
Ke. 1, 

The PriTiciples of Rational Agri- 
culture, applied to India and its 
Staple Products. By Eu<;ene 0. 
Schrottky, g.c. u.g. Deiny 8vo. 
Cloth, lis. 7-8. 

Coffee Planting in Southei*n 

India mid Ceylon, beinj? a Second 
Edition, Revised and Enlarged, of 
** Coffee" its Physiology, History, and 
Cultivation, hy E. C. P. Hull. 
12mo. Cloth. Ks. 6. 

Man, Plant, and Soil, and 

their Correlations, By Eugene C. 
Schrottky, 8vo. Paper. Re. 1. 

RELIGIOUS. 

Scri/pture To^th in Oriental 

Dress ; or, Emblems Explanatory of 
Biblical Doctrines and Morals. 
With Parallel or Illustrative Refer- 
ences to Proverbs and Proverbial Say- 
ings in the Arabic, Bengali. Cana- 
rese, Persian, Russian, Sanscrit, 
Tamil, Telepju, and Urdu Languages. 
By Rev. J. Long. Half- bound. 
Re. 1. 

The Aryan Witness; or, The 

Testimony of Aryan Scriptures in 
Corroboration of Biblical History and 
the Rudiments of Christian Doctrine, 
including Dissertations on the Ori- 
ginal Home and Early Adventures 
of Indo-Aryuns. By Rev. K. M. 
Banerjee. 8vo. Paper, Rs. 3-4. 
Cloth, Rs. 4. 

Tremadoc Sermons, chiefly on the 

Spiritual Body, the Unseen World, 
and the Divine Humanity. By Rev. 
H. N.Qrimley. Crown 8vo. Rs. 5-8. 

Ood Revealed, An Outline of 

Christian Truth, being Sunday After- 
noon Iiectures delivered to Educated 
Hindus, hy Rev. T. E. Slater, 
London Mission, Madras. Re. 1. 

The Lord*s Prayer traifislated 

into the Bojingijida, or South Anda- 
man Language, l^y E. H. Man. 
With Preface, Introduction, and 
Notes by Lieut. R. C. Temple, 21st 
B. N. B. Fusiliers. Demy 8vo. 
Cloth. Rs. 3-8. 
EaHhly and Heavenly Train- 
ing : Sermons preached to the Cal- 
cutta Volunteers. By Rev. James 
Welland. Paper, sewed. Re. 1. 



SANSCRIT. 

Bhatti Kanrya: Poem on the Ac- 
tions of Rama. The first five 
Books, with Notes and Explanations. 
By Rev. K. M. Banegee. 8vo. 
Paper. Rs. 2. 

Kumar Sambhava of Kalidasa, 

With Notes and Explanations in 
English. By Rev. K. M. Banerjee. 
Third Edition, revised. 8vo. Paper. 
Rs. 2-8. 

Raghuvansa by Kalidasa, With 
Notes and Grammatical Explana- 
tion. By Rev. K. M. Banerjee. 
8vo. Paper. No. 1 (Cantos 1-3), 
Rs. No. 2 (Cantos 4 -9), Rs. 
The two parts together Rs. 5. 

A Handbook of Sanscrit Litera^ 

ture. With Appendix descriptive 
of the Mythology, Castes, and Reli- 
gious Sect of the Hindus. By 
George Small. 8vo. Cloth. Rs. 4-4. 

Uttara Rama Charita, a San- 
scrit Drama by Bhavabhute. Trans- 
lated into English Prose by C. H. 
Tawney, Professor, Presidency Col- 
lege, Calcutta. Sewed. Rs. 1-8. 

2%« Malavikagnimitra : a San- 
scrit Play by Kalidasa. Literally 
translated into English Prose by 
C. H. Tawney, Professor, Presidency 
College, Calcutta. Rs. 1-8. 

I WO Centuries of Bhartrihari, 
By C. H. Tawney, Professor, Pre- 
sidency College, Calcutta. 12mo. 
Cloth. Rs. 2. 

Wilson's Dictionary in Sanscrit 

and English; translated, amended, 
and enlarged from an Original Com- 
pilation prepared by learned Natives 
for the College of Fort William. 
Third Edition. By Jagun Mohana 
Tarkalanka and Khetter Mohana 
Mookeijee. 4to., bound. Rs. 16. 

A Sanscrit and English Dic- 
tionary, beinnr tn abridgment of 
Professor Wilson's Dictionary. With 
an Appendix explaining the use of 
Affixes in Sanscrit. By Pandit Ram 
lasan. Royal 8vo. Cloth. Rs. 10. 

SPORT. 

The Large and Small Game of 

Bengal and the North- Western Pro- 
vinces of India, By Capt. J. H. 
Baldwin. With numerous Illustra- 
tions. 4to. Cloth. Rs, 15. 



Digitized by 



Google 



LjsT OP Indian PimnoATiONS. 



21 



QPORT^-icontdO 

Large Oame Shooting in Thi- 
bet and the North- West. Bj Capt. 
Alex. A. Kinlock, c. m. z. s., 60th 
RojaI Rifles, Illustrated by Photo 
tint. Second Series, in demy 4to., 
cloth, gilt Rs. 15. 

Oriental SpoHing Magazine, A 
reprint of the first five Volumes 
from June 1828 to June 1833. In 2 
vols, demy 8vo. Cloth. Rs. 20. 

Rod in India (The) ; being Hints 
how to obtain Sport ; with Kemnrks 
on the Natund History of Fish, 
Otter, &c., and Illustrations of Fish 
and Tackle. By 11. Sulvan Thomas, 
F. L. 8 , Madras Civil Service. Illus- 
trated with Lithographs and Wood- 
cats. 8vo. Boards. Rs. 5. 

Seonee; or, Camp Life on the 
Satpura Range. A Tale of Indian 
Adventure. By Robert A. Sterndale, 
F.R.Q.8. Illustrated by the Author. 
Demy 8vo. Rs. 15. 

SOCIAL LIFE, Ac. 

The Marriage of the Emperor of 

China at Peking on the 16th October, 
187*2. From the Chinese. Sewed. 
Re. 1. 
Anglo-Indian Domestic Life. 
Letters from an Artist in India to 
his Mother in England, descriptive 
of Life in Calcutta ; and illustrated 
by upwards of 160 Lithographic 
Drawmgsin the Text. By C.Grant. 
Second EUlition, revised and en- 
larged. Royal 8vo. Cloth. Rs. 7. 

Mulxil Lifein Bengal, illustrative 

of Anglo-Indian Suburban Life; the 
Habits of the Rural Classes; the 
varied Produce of the Soil and 
' Seasons, and the Culture and Manu- 
facture of Indigo, By C. Grant. 
Illustrated with 166 Engravings 
Royal 8vo. Cl«)th. Rs. 6-8. 

Three Thousand Bengali P?*©- 

verhs and Proverbial Sayings illus- 
trating Native Life and Feeling 
among Ryots and Women. By Rev. 
J. Long. 12mo. Paper. As. 8. 

The Effects of Obsei^ation of 

India upon Modern Thoueht By 
Sir Henry Sumner Maine, K.C.S.L, 
LL.D., the Rede Lecture, 1875. 
8vo. Re. 1. 
A Missionary's Wife among the 
Wild Tribes of South Bengal Ex- 
tracts from the Journal. By Mrs. 
Murray Mitchell. With Introduc- 
tion and Supplement by Dr. George 
Smith. Re. U 



SOCIAL ljlFE,^ieontd.) 

In India. Sketches of Indian 
Life and Travel from Lettei's and 
Journals. By Mrs. Murray MitchelL 
Sq. 16mo. Cloth. Rs. 2-8, 

Indian Views of England : the 

Effects of Observation of England 
upon Indian Ideas and Institutions. 
By Nan:endra Nauth Ghose. Demy 
8vo. Stitched. Re. 1. 

SURVEYING, Ac. 

Military Surveying and Field 

Sketching, Sketching without Instru- 
ments, Scale of Shades, Examfile in 
Military Drawing, Recpnnoissance 
of Positions, Roads, &c., Measure- 
ment of Heights and Distances. By 
Major W. H. Richards. Second 
Edition. 8vo. Rs. 8. 

Notes on Surveying. For the 

use of Schools. By J. Middletoa 
Scott, c. E. Second Edition. 8vo. 
Stitched. Re. 1. 

Manual of Surveying for Ixidia. 
Detailing the mode of operations on 
the Trigonometnalj Topographical-, 
and Revenue Surveys of India. By 
Col. H. L. Thuillier and Col, Smith. 
Revised and enlarged. Rs. 12. ' 

Latitude and Longitude without 

Instruments. Being a Chart for find- 
ing the Hour of Sunrise and Sunset 
for every day in the year, at every 
place in the Northern or Southern 
Hemisphere. By C«pt. W. L. 
Yonge, E. A. On paper, Re. 1 ; 
on India-rubber, Rs. 2-8. 

TABLES, 

Exchange TaMes between Eng^ 

land, India, and China, with rates of 
d2nd8 of II penny per Rupee, )6tlis of 
a penny per Dollar, also new Tables 
of premium and discount on Dol- 
lars, of bullion, and of Indirect Ex- 
changes. By Henry Rntter. New 
e<lition. Large 8 vo. (>loth. Rs. 17-4. 

The Indian Ready-Reckoner^ 

Containing Tables for ascertaining 
the value of nny number of Articles, 
&c., from 3 pies to 5 rupees, also 
Tables of Wages, from 4 annas to 
25 rupees, and other useful Tables, 
By Capt. A. T. Spens. Rs. 1-12. 

Tables of Income, Wages, Rents, 

§fc, for months of 28, 29, 30, & 31 
days ; from 4 annas to 10,OCO rupees, 
advancing by 1 rupee to 100 rupees* 
By P. A. D. Merces. Fcap, 8vo. 
Rs 1-4. 
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The Handy Oalcidator, showing 
the cost of p:ood8 by Number per 
dozen, per hundred, per pound, per 
mnund, and at so many seers and 
cliittaoks per rupee ; also containing 
Tables of Income, Wages, etc., and 
Weights. By F. A. D. Merces. 
l2mo. pp. 264. Rs. 3. 
Pocket-book of Useful Formulce 
and Memoranda for Civil and Mecha- 
nical Engineers. By (luilford L. 
Moleswortb. Nineteenth E<1ition. 
Revised, together with a Contribution 
on Telepaphs, by R. S. Brongh. 
Koan Gilt., Es. 4-4. Interleaveil, 
lis. 6-8. 

TAQORE LAW LECTURES. 

1870. By Herhert Cowell 

Thb Hindu Law : being a Treatise on 
the Law administered exclusively to 
Hindus by the British Courts in India. 
Royal 8vo., cloth. Rs. l*i. 

1871. By HerbeH Cowell 

Thb Hindu Law : being a Treatise on 
the Law administered exclnsively to 
Hindus by the British Courts in India. 
Royal Svo., cloth. Rs. 8. 

1872. By Herbert Cowell 
History and Constitution op the 

OOOITS AND LrOISLATIVB AUTHOftlTIBS. 

Royal 8vo., cloth. Rs. 8. 



TAGORE LAW LEOTURSa— r^'^Hi/^) 

1878. By Shama Chum Sircar. 
Mahombdan Law : a Digest of the Laws 
Applicable to the Sunnis of India. 
Royal 8vo., cloth. Rs. 9. 

1874. By Shaina Chm^ Sircar. 
Mahombdan Law : beinj; a Digest of the 

Suniii Code in part and of the Imaiii- 
yah Code. Royal 8vo., cloth. Ra. 9, 

1875. By Arthur Phillips. 

Thb Law rblatino to thb Lard 
Tbnobbs of Lowbb Bbbqal. Royal 
8vo., cloth. Rs. 10. 

1876. By Rash Behari Ohose. 

Thb Law bblating to Mobtgagb in 
India. Royal 8vo., cloth. Us. 10. 

1877. By E. J. Trevelyan. 

The Law bblatim« to Minobs in Bbh- 



VETERINARY. 

Veterinary Notes for Hoi^se 
Owners. With Hindustani Voc«i 
bulary: an every -day book. By 
Capt. M. Horace Hayes. Illus- 
trated. Crown 8vo. lis. 5. 

A Ouide to Training ound Ho^^se 

Management in India. ThirtV Edi- 
tion. By Capt. M Horace H.iyes. 

[/m the Pre 89. 



MACMILLAN'S SERIES OF TEXT-BOOKS 

FOR i]srD iA.]sr so HOox-ia, 

LITERATURE AND GRAMMAR. 
A PRIMER OF ENGLISH GUAMMAK. For Indian Students. Bv the Rev. R. Morris, M.A., LL.D. 
EAST SELECllONS FROM MODERN RNGLISH LITERATURE. For the use of the Middle CUssea 

in Indian Schools, With Notes. By E. Lfthbridge, M.A. Rs. 2. 
SELECTIONS FROM MODERN ENGUBH LITERATURE. With an Introductory Essay on the 

Study of English Literature in Indian Schools. By E. Lethbridge, M.A. 
A SERIES OF SIX ENGLISH READING-BOOKS. For Indian Children. By P. C. Sirctr. Revised 

by E. Lethbridge, M.A. First Book (English and Bengali), 5d. ; First Book (English and Nmgri), 5d, 

Second Book, 6d. ; Third Book, 8d. ; Fourth Book, Is. ; Fifth Book, Is. 2d. ; Sixt^ Book, Is. 8d. 



HISTORY AND GEOGRAPHY. 
A GEOGRAPHICAL READER AND COMPANION TO THE ATLAS. By C. B. Clarke, M.A. 28. 
THE WORLD'S HISTORY. Compiled under the direction of E. Lethbridge, M.A. Is. 
AN EASY INTRODUCTION TO THE HISTORY OF INDIA. By E. Uthbridge, M.A. Is. 6d. 
A HISTORY OF ENGLAND. Compiled under the direction of E. Lethbridge, M.A. Is. 6d. 
AN BASY INTRODUCTION TO THE HISTORY AND GEOGiUPHY OF BENGAL. By E. Leth- 
bridge, M.A. Is. 6d. 
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MATHEMATICS AND PHYSICAL SCIENCR 
ARITHMETIC With Amswkrs. For Indian Students. By Barnard Smith, M.A. 
ALGEBRA. For Indian Students. By I. Todhunter, M.A. 28. 6d. 
THE FIRST FOUR BOOKS OF EUCLID. With Notes, Appendix, and Exercises. 

M.A., F.R.S. 28. 
ELEMENTARY MENSURATION AND LAND SURVEYING. For ladiaa Students. 

HT A P R S 2s 
A PRIMfeR OF ASTRONOMY. By J. Norman Lockyer, F.R.S. Is. 
PUYdiCAL GEOGRAPHY. For Indian Students. By H. F. Blanford. 2$. 6d. 
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